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PREFACE. 


The  design  of  the  following  Work  i$  to  illus- 
trate those  branches  of  the  Law  of  Scotland  that 
depend  on  Statute.  Although  chiefly  intend- 
ed as  a  book  of  reference  for  students  and  prac- 
titioners of  law,  the  subject  is  important  also  to 
the  historian,  and  to  all  who  hold  situations  of 
judicial  authority  in  Scotland. 

Almost  every  branch  of  the  law  of  Scotland 
is  affected  by  the  Statutes.  These  statutes 
comprehend  the  acts  of  the  Scottish  Parliament 
which  passed  in  the  reign  of  James  L  of  Scot- 
land, and  from  thence  downwards  to  the  union 
of  the  two  kingdoms  in  1707  ;  and  such  of  the 
British  Statutes,  enacted  since  the  unioii,  as 
concern  this  ^9ft  of  the  united  kingdom,  c     . 

To  become  acquainted  with  statute  law,  how- 
ever, is  an  attainment  by  no  means  unattended 
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with  difficulties.  These  arise,  in  some  in- 
stanceS)  from  the  obscure  or  ambiguous  phra- 
seology of  some  of  the  statutes  ;  while  it  is  fre- 
quently difficult  to  distinguish,  with  precision, 
acts  repealed  or  which  have  gone  into  desue- 
tude, from  those  in  force.  Even  prior  to  the 
union,  the  statutes  were  published  in  a  chrono- 
logical order,  without  reference  to  the  several 
departments  of  law  which  they  were  intended 
to  fix  or  explain  ;  and,  since  that  period,  the  la- 
bour of  making  this  selection  from  the  statutes 
of  the  united  kingdom  has  much  increased. 

The  plan  of  the  present  work  is  not  entirely 
new:  it  has  been  suggested  by  Lord  Kames' 
Abridgment,  which  has  long  enjoyed  the  appro- 
bation of  the  public.  It  is  intended  to  present 
an  alphabetical  arrangement  of  the  Scottish 
Statutes  prior  to  the  Union;  and  a  selection  from 
the  British  Statutes,  from  the  Union  to  the  close 
of  the  last  Session  of  Parliament  1827,  of  all 
those  which  seem  to  apply  to  Scotland.  All 
statutes  possessing  a  temporary  or  local  interest 
only,  and  all  those  which  relate  to  the  public 


PB£FAC£.  IX 

revenue  or  expenditure,  have  been  excluded. 
The  laws  of  excise  have  been  digested  in  a 
practical  form  by  Mr  Huie  of  that  department ; 
and  those  of  the  customs  have  been  compiled, 
by  direction  of  his  Majesty's  Treasury,  by  Mr 
Hume,  comptroller  of  customs  in  the  port  of 
London. 

In  the  hope  of  extending  the  practical  con- 
venience of  Lord  Kames*  and  Lord  Swinton's 
works,  I  have  enlarged  the  range  of  illustra- 
tion under  the  present  plan,  which  is  meant  to 
constitute  a  Dictionary^  rather  than  an  Abridg- 
ment of  the  statutes.  The  early  acts,  and  such  as 
have  been  repealed  or  amended,  are  narrated  in 
the  introductory  remarks  prefixed  to  each  title : 
the  enacting  clauses  of  those  statutes  by  which 
practice  is  now  regulated  are  given  in  detail : 
acts  repealed  are  distinguished  from  those  in 
force  ;  and  to  each  title  are  subjoined,  notices 
of  acts  of  sederunt  of  the  Court  of  Session,  refe- 
rences to  the  opinions  of  institutional  writers, 
and  to  the  leading  decisions  of  the  Supreme 
Court,  which  explain  or  illustrate  the  applica- 
tion of  the  statutes. 
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A  Supplement  will  be  published  occasional- 
ly, to  shew  any  new  enactments  applicable  to 
Scotland  ;  and  all  acts  of  sederunt,  or  decisions 
proceeding  upon  these  or  prior  statutes. 

J.  W. 


DlTBLIN  STEEXT,      ) 

tSOk  March  1828.    } 
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ACT  OF  PARLIAMENT. 

By  33.  of  Geo.  III.  cap.  IS,  it  is  declared,  that  every 
act  of  Parliament  passed  subsequent  to  8.  April  179S, 
'shall  be  indorsed  in  English  by  the  clerk  of  Parliament 
with  the  day,  month,  and  year,  when  the  same  shall 
have  passed  and  received  the  royal  assent ;  and  such  in-» 
dorsation  shall  be  the  date  of  its  commencement,  un- 
less another  term  of  commencement  shall  therein  be 
provided. 

This  point  was  disputed  in  the  case,  Anderson  v» 
Wardrope,  21.  November  1772,  Morrison,  p.  14771- 


ADJUDICATION. 


Adjudication  is  that  heritable  interest  which  a  cre- 
ditor establishes  to  himself  by  taking  his  debtor's  lands 
as  a  judicial  pledge,  or  in  execution,  for  the  payment  of 
his  debt.  In  this  manner,  to  secure  justice  to  the  cre- 
'  ditorp  without  unnecessary  hardship  to  the  debtor,  has 
been  the  object  of  the  legislature  upon  many  occasions. 

The  original  form  of  this  diligence  was  that  of  ap^ 
prising  or  camprisingj  a  proceeding  conducted  by  the 
Sheriff.  The  earlier  acts  of  Parliament  refer  to  this 
now  obsolete  form.  It  will  be  sufficient,  therefore,  to 
state  the  substance  of  their  various  provisions.     Tlie 
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later  statutes  applicable  to  the  form  of  adjudication^ 
which  has  been  substituted  for  comprising,  shall  be  quo-- 
ted  entire. 

The  act  1469f  cap.  37,  provides,  that  where  no 
moveables  can  be  recovered  by  the  brieve  of  distress, 
the  Sheriff  may  sell  the  debtor's  land  :  But,  in  this 
event,  the  lands  may  be  redeemed  by  the  debtor  any 
time  within  seven  years.  If  the  Sheriff  cannot  find  a 
purchaser,  he  may  apprise  and  value  the  debtor's  land 
by  thirteen  neutral  men,  and  assign  as  much  to  the 
creditor  as  will  cover  the  amount  of  his  debt.  And 
the  superior  shall  receive  the  creditor,  or  any  other  pur-* 
chaser,  for  payment  of  a  yearns  rent,  or  shall  take  the 
land  to  himself  and  undergo  the  debt. 

The  act  1631,  cap.  6,  was  originally  intended  to  re- 
gulate the  diligence  of  apprising ;  but,  as  its  provisions 
are  still  applicable  to  adjudications,^  it  will  be  proper  to 
quote  it  entire. 

OurSoveraigne  Lord,  and  Estates  of  Parliament,  consider- 
ing that  his  Majesties  lieges  are  greatly  damnified,  and  pre- 
judged,  by  the  abuse  and  evil  custome,  which  heretofore 
hath  been  observed  in  comprisings,  whereby  lordships,  ba- 
ronies, and  other  great  portions  of  landes  are  comprised  for 
small  summes  of  money,  and  thereby  the  compriser  bath 
right  to  the  mailes,  duties,  and  profiles  of  the  landes,  not- 
withstanding that  they  farre  exceede  the  profite  of  that 
snmme  of  money  for  the  which  the  saids  landes  are  com- 
prised. For  remeede  whereof,  it  is  staluted  and  ordained, 
that  the  compriser  shall  have  no  further  right  to  the  mailes, 
fermes,  and  duties  of  the  comprised  landes,  by  vertue  of  the 
comprising  led  at  his  instance,  during  the  yeares  and  space 
that  the  same  is  redeemable,  but  onely  to  such  part  and  quanr 
title  thereof,  as  will  corresponde  to  the  annuelrent  of  the 
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samme,  at  ten  for  the  hundreth,  for  the  which  comprising 
is  led.  With  this  provision  alwayes,  and  expresse  declara- 
tion, that  if  the  mailes  and  duties  of  comprised  landes  ex- 
ceede  the  proportion  of  the  annuelrent  of  the  foresaids 
summes  for  the  which  the  comprising  is  deduced,  and  that 
the  compriser  please  to  intromet  therewith ;  and  according 
thereunto,  that  he  have  intromission  with  the  same ;  in  Uiat 
<^A^,  his  foresaid  further  intromission,  which  shall  extend 
to  aoj  greater  quantitie  than  will  justly  satisfie  him  of  the 
foresaid  annuelrent,  shall  be  ascribed  in  payment  and  satis- 
faction  of  his  principal  summes,  {pro  tanto). 

Likeas  the  Estates  findes  and  declares,  That  the  same 
farther  intromission  shall  bee  ascribed  in  that  payment  of 
the  said  principal  summe,  so  that  if  it  shall  happen,  that  the 
qaantitie  of  the  mailes  and  duties  to  be  intromitted  with 
by  the  compriser,  to  extend  unto  as  much  as  will  satisfie  the 
whole  principal  summes,  with  the  ordinarie  annuelrent 
thereof,  according  to  ten  for  each  hundreth,  and  the  ex- 
penses bestowed  by  the  compriser,  in  passing,  and  obtain- 
ing infeftment  of  the  superiour,  of  whom  the  landes  are 
holden,  together  with  the  annuelrent  of  the  said  summes,  so 
given  by  the  compriser  to  the  superiour,  for  entring  of  him 
to  the  comprised  lands,  and  the  necessarie  expenses  and 
chains  waired  and  bestowed  by  the  said  compriser,  in  lead- 
ing and  deducing  the  said  comprising;  in  that  case,  there- 
after, the  comprising  to  expyre  {ipsofacto)^  and  to  cease  in 
all  times  following. 

And  if  that  the  person  against  whom  comprising  is  led, 
be  minor,  and  of  lesser  age,  it  is  statuted  and  ordained, 
That  it  shall  be  lawful  to  him  at  any  time  within  his  perfect 
age  of  twentie-five  yeares  compleate,  to  redeeme  the  saids 
comprised  landes,  by  payment  of  the  summes,  for  the  which 
the  said  comprising  was  led,  and  of  the  lawful  annuelrentes 
thereof,  according  to  ten  for  each  hundreth  ;  together  with 
the  expenses  bestowed  in  passing  and  obtaining  of  the  in- 
feftment from  the  superiour,  and  ordinarie  annuelrent  of  the 
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same ;  together  also,  with  the  necessarie  expenses  bestowed 
in  leading  and  deducing  of  the  said  comprising,  as  is  above^ 
written.   And  tbat,.notwithstaDding  of  the  preceeding  lawes, 
and  practique  of  this  kingdome,  by  the  which  the  legal  re^ 
version  of  comprised  landes,  expired  within  seaven  yeares 
after  the  leading,  of  the  comprising,  from  the  which  his 
Majestie  and  Estates  hath,  by  this  present  act  and  statute, 
excepteil  minors,  in  all  times  comming,  declaring  the  same 
nowayes  to  run  against  them.     But  it  is  declared,  that  if  a 
minor  redeeme  not  landes  comprised,  (the  right  of  reversion 
whereof  is  competent  in  his  person),  within  seaven  yeares 
after tb^.leadilig. of  the  said  comprising,* but  according. to 
the  benefite  grianted  unto  him  by  this  present  act,  suifer 
the  comprysed  landes  to  remaine  unredeemed  with  the  com* 
priser,  during  all  the  yeares  of  his  minoritie,  and  lesse  age  ; 
then,  and  in  that  case,  the  compriser  shall  have  good  right 
to  meddle,  and  intromet  with  the  whole  mailes  and  duetiesr 
of  the  comprised  landes  of  all  these  yeares  subsequent,  after 
the  eitpyring  of  the  saids  seaven  yeares,  and  interveening- 
betwixt  them,  and  the  saids  yeares  of  his  majoritie,  and  per- 
fect age  of  twentie-five*  yeares  compleate ;  notwithstanding 
that  the  dueties  of  the  landes  extende  to  more  than  will  an- 
swere  to  the  annuelrent  of  the  money,  for  the  which  the 
laud. is. comprised.     And  if  it  shall  happen  a  'miiibr,  having 
right  to, radeeme  con^prised  landes,  as.  said'is,  to.deeea9se 
befare  he  be  of.  perfect  age  of  twentie-five  yeares,  and  .that 
another  minor  bee  heire,  or  succeede  unto  him  in  his  right- 
of . rigversidn,  and  .title, 'competent: to  hrim,  for  the  redeihp- 
tion  of  the  saids  .'comprised  landes,  that  minor  so  succeeding 
in  the  rights,,  shall  have  the  samelibertie  and  pnviledge 
abov;Qt-written,  for;  redemption  of  the  saids  landes,  sicklike, 
aiid  ia  the.  sartie  manner,  as  if  they  had  been  comprised  from 
himatiliei   wherein  .he. shall  nowayes  .be  prejudged  by  the 
yearQSi\yhich  i*au  after  the  c6mpEising,'in  the  lifetime  of  that 
person  nii»or  in  whose  right  he  succeedeth,  but  that  he  may 
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sicklike  lawfully  redeeme  the  same  at  any  time  before  bis 
raajoritie,  as  said  is. 

And  it  is  declared,  That  in  case  any  minor,  having  the 
right  of  the  said  reversion  competent  unto  him,  shall  happen 
to  decease  after  the  expyring  of  seaven  yeares  outrun,  after 
the  said  comprysing,  and  that  a  person  of  perfect  yeares  sac* 
ceed  to  the  said  minor,  in  the  right  of  his  reversion  afore- 
said ;  in  that  case  the  said  person  major  so  succeeding,  shall 
be  holden  and  astricted  to  redeeme  the  saids  comprised  landes, 
within  the  space  of  year  and  day  after  the  deceasse  of  the* 
said  minor,  in  whose  right  he  succeedeth.  Otherwayes,  the- 
said  redemption  not  being  used  by  him  within  that  space, 
he  shall  bee  perpetually  secluded  from  all  benefite,  which 
hee  may  claime  by  the  reversion  and  succession  thereunto 
foresaid,  and  all  power  of  redemption  of  the  saids  landes, 
by  vertue  thereof.  But  if  at  the  time  of  the  minor's  deceasse, 
all  the  saids  seaven  yeares  were  not  expyred,  it  shall  be 
lawfull  for  his  said  successor,  (being  major,)  to  redeeme, 
within  the  space  of  so  many  of  the  saids  seaven  yeares,  as 
were  not  outrun  the  time  of  the  minor's  deceasse,  such  like 
as  if  the  saids  latides  had  been  comprised  from  the  said  mi- 
nor himselfe  ;  which  time  being  expyred,  and  hee  doing  no 
diligence,  hee  shall  bee  excluded  from  the  benefite  of  his  re* 
version. 

And  it  is  specially  provided,  That  in  all  the  abovewritten 
cases,  if  the  comprised  landes  bee  not  worth  such  yearly 
quantitie  of  maile  and  dutie,  as  will  proportionally  effeire  to 
the  annualrent  of  the  said  money,  at  ten  for  every  hundreth, 
for  the  which  comprising  is  led,  or  being  worth,  that  the 
same  is  exhausted  by  other  lawful  deeds,  which  may  render 
the  same  unprofitable  to  the  compriser,  and  unanswerable 
to  the  annuelrent  of  the  summes,  for  the  which  he  hath  com- 
prised,  either  ifi  whole,  or  in  part;  then,  and  in  that  case, 
the  redeemer,  (whether  he  be  major  or  minor,)  shall  be  hol>* 
den,  before  hee  can  redeeme  or  out-quite  the  saids  landes' 
from  the  compriser,  to  ^efound  and  pay  to  him  the  full  an- 
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nuelrent  and  profile  of  the  summes,  for  the  which  the  landed 
were  comprised,  so  farre  as  he  wanteth  and  inlacketh,  by 
the  benefite  of  his  said  comprising.  And  if  the  rent  of  the 
land  so  comprised  consist  in  victual,  the  estimation  and  con- 
sideration thereof  shall  be  had  according  to  the  common 
prices  of  victual  in  those  shyres  where  the  comprised  landes 
lye,  according  as  the  same  giveth  betuixt  Zuile  and  Candle- 
messe.  And  the  saids  Estates  declares,  That  this  above- 
written  statute  shall  noways  extend,  nor  be  prejudicial  to 
comprisings,  which  are  already  prescribed  before  the  date 
of  this  present  act. 

The  act  1621,  cap.  7f  provides  for  the  case  of  a 
party  renouncing  to  be  heir,  and  who  therefore  cannot 
be  charged  to  enter.  It  enables  a  second  adjudger  to 
redeem  from  the  first,  and  so  on  to  the  third,  fourth^ 
and  all  posterior  adjudgers ;  and  this  privilege  is  ex- 
tended to  each  for  the  space  of  seven  years  respective. 
But  it  is  allowed  under  this  condition,  that  after  a  se- 
cond adjudger  has  redeemed  from  the  first,  the  third 
adjudger  redeeming  from  him  must  not  only  pay  the 
expense  of  leading  the  first  adjudication,  including  the 
expense  of  infeftment,  but  the  expenses  of  the  second 
adjudication  also. 

The  act  1621,  cap.  8,  "  Anent  the  Extract  of  infeft- 
"  ments  past  upon  comprisings  furth  of  the  Privy  Seal, 
"  where  the  same  are  not  registrated  at  the  Great  Seal,** 
refers  to  lands  holding  of  the  crown,  and  is  intended  to 
prevent  a  compriser  losing  the  benefit  of  his  diligence 
by  neglecting  to  record  the  infeftment  at  the  Great 
Seal,  after  passing  the  Privy  Seal ;  and  thereby  affording 
the  debtor  or  others  an  opportunity  of  fraudulently 
''  abstracting  and  destroying  the  principal  right  and 
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**  confirmatioD/'  before  passing  the  Great  Seal.  The 
act  dispenses  with  this  last  record  as  necessary  to  com- 
plete the  title  of  the  lands  comprised,  *<  providing  al- 
ways, that  this  present  act  shall  noways  hurt  nor  pre- 
judge any  third  person  who  hath  infeftment  or  con- 
'*  firmation  of  the  said  comprised  lands  past  the  Great 
**  Seal  of  an  anterior  date  to  the  said  infeftment  so  past 
*'  the  Great  Seal  in  manner  aforesaid,  but. shall  be  on- 
**  ly  of  force  and  effect  against  that  person  from  whom 
**  the  lands  are  comprised,  his  heirs  and  successors/' 

The  act  I66I,  cap.  31,  abolishes  the  old  custom  of 
registering  all  comprisings  at  full  length ;  but  enacts 
that,  in  lieu  thereof,  an  abbreviate  shall  be  recorded, 
within  sixty  days  from  its  date  :  "  with  certification,  if 
they  be  not  allowed  and  recorded  within  the  said 
space,  any  other  comprising,  though  posterior  in  date, 
yet  if  it  be  allowed  and  recorded  before  the  prior 
comprising,  the  same  shall  have  preference  according 
^*  to  the  date  of  the  allowance  and  record ;  but  pre- 
judice always  to  any  further  diligence  by  infeftments 
or  charges  against  the  superior,  according  to  the  prio- 
rity or  posteriority  thereof  proiU  dejure.'*  And,  by 
the  1.  and  2.  of  Geo.  IV.  cap.  38.  §  17,  this  abbreviate 
must  be  signed  by  the  extractor,  and  registered  within 
sixty  days  from  its  date.     See  title  "  Registration.** 

The  act  1661,  cap.  62,  "  For  ordering  the  payment 
'^  of  debts  betwixt  creditor  and  debitor,"  seems  to  have 
been  intended,  partly  as  a  temporary  measure  to  relieve 
the  country  from  the  commercial  difficulty  in  which  it 
was  at  that  time  involved,  and  partly  as  a  permanent 
plan  for  accomplishing  the  object  announced  by  its  title. 
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That  part  of  it  which  relates  to  adjudications  generally 
may  be  quoted  entire. 

And  whereas  the  legal  reversion  of  cotnprisings  was  for- 
merly limited  to  seven  years,  his  Majesty,  for  the  reasons, 
and  with  consent  foresaid,  is  graciously  pleased  to  extend  the 
same  to  ten  years  in  all  time  comming,  and  statutes  and  or- 
dains, that  all  comprisings  already  deduced,  and  whereof  the 
legal  reversion  is  not  yet  expyred,  or  which  shall  be  dedu- 
ced any  time  hereafter,  shall  be  redeemable  within  the  space 
of  ten  yeares  after  the  date  of  the  same ;  and  all  comprisings 
deduced  since  January  one  thousand  six  hundred  and  fifty- 
two  years,  and  whereof  the  legals  are  expired,  and  all  com- 
prisings deduced  before  the  said  moneth  of  January  one 
thousand  six  hundred  and  fifty-two  years,  and  which  were 
not  expired  before  the  said  moneth  of  January  one  thousand 
six  hundred  and  fifty-two  years,  shall  be  redeemable  within 
the  space  of  three  years  after  Whitsunday  now  last  bypast, 
notwithstanding  the  legal  reversions  of  the  same  be  now  ex-^ 
pired. 

And  in  case  the  lands  and  others  comprised  exceed  in 
yearly  rent  and  value  the  annuelrent  of  the  sums  contained 
in  the  saids  comprisings,  and  of  the  expence  disbursed  in 
obtaining  infeftments  thereupon,  and  the  debitor  shall  de- 
sire the  creditor  to  possess  the  lands  and  others  comprised, 
it  shall  be  lawful  to  the  Lords  of  Session,  iikeas  the  saids 
Lords  are  hereby  impowered  and  authorized,  upon  a  sup- 
plication to  be  made  to  them  by  the  debitor,  and  citation  of 
the  comprisers,  to  appoint  the  apprisers  to  possess  such  of 
the  saids  lands  and  others,  during  the  legal  reversion,  as  the 
saids  Lords  of  Session  shall  think  just  and  reasonable ;  the 
saids  debitors  alwayes  giving  possession  to  those  who  have 
right  to  the  saids  comprisings,  and  ratifying  their  posfsession 
already  apprehended  by  them,  (if  any  such  possession  they 
have,)  of  such  of  the  saids  lands  and  others,  as  the  saids 
Lords  of  the  Session  appoint,  not  being  beneath  Jn  yearly 
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rent  and  value  of  the  annuelrents  above  mentioned,  or  other* 
wayes  giving  to  the  creditors  (whether  they  have  possession 
or  not,)  sufficient  security,  at  the  sight  of  the  saids  Lords, 
for  payment  of  the  saids  annualrents,  during  the  time  fore- 
said :  The  saida  Lords  of  Session  having  alwayes  power  to 
determine,  whether  in  the  cases  foresaids  the  debitor  shall 
give  surety  to  the  creditor  for  his  annualrents,  or  the  de- 
bitor not  being  able  to  give  surety,  the  creditor  shall  be  ob- 
lieged  to  take  possession  of  the  debitor's  lands.  And  if  the 
Lords  of  Session  shall  appoint,  in  the  case  foresaid,  the  cre- 
ditor to  be  possest  for  his  annualrent ;  then,  and  in  that 
case,  the  debitor  shall  be  holden  to  deliver  the  evidents  of 
the  saids  lands  to  the  creditor,  or  transumpts  thereof;  pro- 
viding alwayes,  that  the  creditor's  right,  by  vertue  of  the  saids 
comprisings,  be  nowayes  prejudged  after  the  expiring  of  the 
same,  and  that  the  whole  lands  and  others,  both  such  as 
shall  be  possessed  by  the  debitor,  and  the  remanent  of  the 
lands  and  others  contained  in  the  saids  comprisings,  shall 
pertain  to  the  creditor  irredeemably. 

And  because  oftentimes  creditors,  in  regard  they  live  at 
distance,  or  upon  other  occasions  are  prejudged  and  pre- 
veened  by  the  more  timeous  diligence  of  other  creditors,  so 
that  before  they  can  know  the  condition  of  the  common  de- 
bitor, his  estate  is  comprised,  and  the  posterior  comprisers 
have  only  right  to  the  legal  reversion,  which  may,  and  doth 
often  prove  ineffectual  to  them,  not  being  able  to  satisfie  and 
redeem  the  prior  comprisings,  (their  means  and  money  being 
ID  the  hands  of  the  common  debitor) :  Therefore  it  is  sta- 
tute and  ordained,  that  all  comprisings  deduced  since  the 
first  day  of  January  one  thousand  six  hundred  and  fifty-two 
years,  before  the  first  effectual  comprising,  or  after,  but  with- 
in year  and  day  of  the  same,  shall  come  in  pari  pcusu  toge- 
ther, as  if  one  comprising  had  been  deduced  and  obtained 
for  the  whole  respective  sums  contained  in  the  foresaids  com- 
prisings :  And  it  is  declared,  that  such  comprisings  as  are 
preferable  to  all  others  in  respect  of  the  first  real  right  and 


10  ADJUDICATION. 

infefkment  following  thereupon,  or  the  first  exact  diligence 
for  obtaining  the  same,  are  and  shall  be  holden  the  first  ef- 
fectual comprising,  though  there  be  others  in  date  before 
and  anterior  to  the  same ;  and  the  foresaid  benefit  given  and 
introduced  hereby,  in  favours  of  those  whose  comprisings 
are  led  within  the  time,  and  in  manner  foresaid,  is  only 
granted  and  competent  in  the  case  of  comprisings  led  since 
the  first  day  of  January  one  thousand  six  hundred  and  fif- 
ty-two years,  and  to  be  led  after  the  date  of  thir  presents, 
and  for  personal  debt  only,  without  prejudice  alwayes  of 
ground-annuals,  annualrents  due  upon  infeftment,  and  other 
real  debts,  and  debUaftandi^  and  of  comprisings  therefor  of 
lands  and  others  afiected  therewith,  which  shall  be  efiectual 
and  preferable  according  to  the  laws  and  practick  of  this 
kingdom  now  standing.  And  it  is  also  provided,  that  the 
creditors  having  right  to  the  first  comprising,  except  as  is 
above  excepted,  shall  be  satisfied  by  the  posterior  compris- 
ers,  claiming  the  benefit  foresaid,  of  the  whole  expence  dis- 
bursed by  them,  in  deducing  and  expeding  the  said  first  com* 
prising  and  infeftments  thereupon. 

And  further,  for  obviating  the  frequent  and  fraudful  prac- 
tice of  the  appearand  heirs  of  debitors,  who  are  in  use  to 
acquire  the  right  of  expired  comprisings,  and  by  vertue  there- 
of, to  enjoy  and  possess  their  predecessor's  lands  and  estate, 
to  ihe  prejudice  and  defrauding  of  the  posterior  comprisings 
and  other  creditors  :  It  is  statute,  that  in  case  the  appear- 
and heir  of  any  debitor,  or  any  other  confident  person  to 
his  behoof,  shall  at  any  time  hereafter  acquire  the  right  of 
an  expired  comprising  already  deduced,  or  which  shall  be 
led  and  deduced  hereafter,  the  said  right  shall  be  redeem- 
able from  the  appearand  heir,  or  the  said  confident  person, 
their  heirs  and  successors,  within  the  space  of  ten  years  a& 
ter  the  acquiring  of  the  said  right,  by  the  posterior  compri- 
sers,  upon  payment  allanerly  of  the  sums  truly  paid  and  giv- 
en out,  for  buying  and  acquiring  the  saids  rights,  at  the  least 
so  much  thereof  as  shall  be  resting  unsatisfied,  for  the  same, 
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by  the  intromission  of  the  appearand  heir,  or  of  the  said 
confident  person,  or  their  foresaids. 

And  his  Majesty,  with  consent  foresaid,  doth  declare^ 
That  the  benefit  foresaid  introduced  hereby  anent  compri- 
sings,  shall  be  extended  to  adjudications  for  debt,  so  that 
the  creditors  at  whose  instance  the  s^me  are  obtained,  and 
those  who  have  right  to  redeem  the  same,  shall  be  in  the 
same  case  as  to  the  benefite  foresaid,  as  if  the  said  adjudica- 
tions for  debts  were  comprisings. 

The  act  166S,  cap.  10,  entitled,  *^  Act  in  favour  of 
"  minors,  anent  the  duti<^8  of  lands  comprised  from 
"  them,"  ratifies  the  act  1621,  cap.  6.  already  noticed, 
and  declares,  "  that  the  true  meaning  thereof  was,  and 
**  is,  that  minors  having  right  to  the  legal  reversion 

should  be  no  further  obliged  during  their  minority 

of  twenty-one  years  of  age,  but  allenarly  for  the  an- 
"  nualrent  of  the  sums  contained  in  the  comprisings, 
'<  and  that  they  lose  not  the  right  of  the  superplus  of 
<<  the  maills  and  duties  of  the  lands,  so  far  as  the  same 
<*  exceeds  the  said  annualrents  during  their  said  mino- 
"  rity." 

The  act  1663,  cap.  22^  was  passed  with  reference  to 
the  statute  l66l,  cap.  62,  which  is  declared  to  have  no 
retrospective  effect.  Ail  preferable  apprisings,  pur- 
chased by  posterior  apprisers  prior  to  the  date  of  the 
act,  are  excepted  from  its  operation,  and  declared  to 
continue  preferable  as  formerly.  It  enacts,  **  that  the 
**  saids  second  comprisers  shall  noways  be  prejudged  of 
^  the  right  of  the  foresaid  first  comprising  redeemed 
^  and  satisfied  by  them  :  declaring,  nevertheless,  that 
^*  as  to  the  second  or  posterior  comprising,  standing  in 
**  the  party's  person  who  satisfied  the  first,  the  same 
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*^  shall  only  come  in  with  the  rest  of  the  comprisers' 
"  pari  passUf  as  it  is  provided  by  the  foresaid  act : 
"  As  likewise  declaring,  that  these  presents  be  nowise 
*^  extended  to  any  comprisings  satisfied  by  the  second 
**  comprisers  since  the  making  of  the  foresaid  act  of 
^*  Parliament,  or  to  be  satisfied  in  time  coming/' 

The  act  i669»  cap-  18,  "  statutes,  ordains  and  de- 
'^  cerns,  that  the  superior  of  lands,  annualrents,  and 
**  others  adjudged,  shall  not  be  holden  to  grant  any 
*^  charter  for  infefting  the  adjudger  till  such  time  as  he 
**  be  paid  and  satisfied  of  the  year's  rent  of  the  lands 
**  and  others  adjudged,  in  the  same  manner  as  in  com- 
**  prisings:  and  declares,  that  in  all  cases jaidjudicat ions 
'^  shall  be  in  the  like  condition,  with  comprisings  as  to 
"  superiors." 

Execution  against  land  for  the  payment  of  debt  8e49ms 
to  have  been  known  in  Scotland  as  far  back  as  the  year 
1214.  By  a  statute  of  Alexander  II.  cap.  Z4f,  the  She- 
riff was  instructed  to  intimate  to  a  debtor  who  had  no 
moveables,  that  he  must  sell  his  lands  within  fifteen 
days,  otherwise  they  would  be  assigned  and  transferred 
irredeemably  to  the  creditor  for  paymejat  of  his. debt: 

At  a  later  period,  letters  of  apprising  were  issued.  u(]ipn 
judgments  of  the  Court  of  Session, .  directed  origiat^Jy 
to  Sheriffs,  and  afterwards  to  messenger^at  arms  as  she- 
rifi&  in  that  part,  who  valued  the  lands  smd. transferred 
an  apprised  portion  to  the  creditor,  subject  to  a  poWer 
of  riedemption.  But  from  partiality,  want  of  skill,  and  of 
the  due  public  notice  of.  the  sale,  this  practice  gave  fre- 
quent occasion  to  hardship  and  injustice:  The  next  al- 
teration, therefore,  provided  for  this  evil.  A  jury  com- 
posed of  skilful  and  impartial  men  at  Edinburgh  ascer- 
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tained  the  value  of  the  debtor's  lands  by  the  examina* 
tion  of  witnesses.  But  this  being  found  an  expensive 
measure  fell  into  disuse ;  and  the  creditor  was,  without 
any  investigation  as  to  the  proportion  his  claim  bore  to 
the  value  of  the  lands,  put  in  possession  of  the  whole, 
and  su£Pered  to  draw  the  whole  rents  during  the  term 
of  redemption,  without  being  obliged  to  account. 

Other  improvements  were  introduced  by  the  acts 
I6isil,  cap.  6.  and  7»  ^nd  I66I,  cap.  62,  already  ex- 
plained.  -^_ 

At  length  the  statute  167^>  cap.  19»  abolished  com- 
prisings  altogether,  and  substituted  adjudications  in 
their  place ;  being  a  procedure  before  the  Court  of 
Session,  whereby  all  possibility  of  fraud  or  undue  ad- 
vantage is  saved,  the  debtor  himself  being  always  a 
party  to  the  action.  This  important  act  is  in  the  fol- 
lowing terms : 

The  King^s  Majesty,  considering  how  far  comprisings  have 
deborded  from  the  first  design  of  the  legislators,  who  did 
never  intend,  that  opulent  and  great  estates  should  be  car- 
ryed  away  for  inconsiderable  sums,  nor  that  messengers  or 
ignorant  persons  should  be  judges  in  matters  of  so  great  im- 
portance ;  and  considering  the  great  prejudice  ensueing  to 
trade  and  commerce,  by  the  length  of  the  legal  reversion  for** 
merly  granted^  the  creditor  not  being  able  to  command  his 
money,  and  both  debitor  and  creditor  neglecting  to  use  any 
policy  and  improvement  of  the  lands  during  the  running  of 
the  legal  reversion ;  and  that  after  expiring  thereof,  compris- 
ings have  become  the  foundation  of  much  fraud ;  the  right 
thereof  being  sometimes  acquired  by  the  appearand  heirs  of 
the  debitor,  who  thereby  secluded  the  lawful  creditors :  and 
that  by  the  ignorance  of  nottars  and  messengers,  and  mdiiy 
unnecessar  solemnities,  ofttimes  nullities  have  happened  in 
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comprisingS}  and  the  same  have  alwayes  been  most  expensive 
by  heaping  of  penalties  and  sheriff-fees.     And  his  Majesty 
being  desirous  to  secure  equally  the  interest  of  debitors  and 
creditors,  doth,  with  advice  and  consent  of  his  Estates  of  Par- 
liament, statute  and  ordain,  that  in  place  of  comprisings,  the 
Lords  of  Session,  upon  processes  raised  before  them  at  the 
instance  of  any  creditor  against  his  debitor,  principal  or  cau- 
tioner, shall  adjudge  and  decern  to  the  creditor,  in  satisfac- 
tion of  his  debt,  as  the  same  shall  be  decerned  t^  the  saids 
Lords,  such  a  part  of  the  debitor's  estate,  consisting  in  lands 
and  other  rights  which  were  in  use  to  be  apprised,  as  shall 
be  worth  the  sum,  principal  and  annualrent,  then  restand  to 
the  creditor,  and  a  fift  part  more,  in  respect  the  creditor 
wants  the  use  of  his  money,  and  is  necessitat  to  take  land 
for  the  same,  besides  and  attour  the  composition  to  the  su- 
perior, and  expences  of  the  infeftment ;  which  adjudication 
shall  be  made,  according  to  the  several  rates  of  the  lands  and 
other  rights  in  the  places  where  the  same  do  ly ;  and  for  that 
effect,  probation  shall  be  taken  by  the  saids  Lords  for  the  part 
of  the  creditor,  and  likewise  for  the  part  of  the  debitor,  (if  he 
shall  desire  the  same,)  concerning  the  yearly  rent  and  value 
of  the  saids  lands  and  rights,  and  what  they  have  payed  for 
five  years  bygone,  and  what  the  same  may  pay,  and  the 
rates  and  prices  at  which  such  lands  and  rights  are  usoally 
sold  in  those  places  of  the  kingdom  where  they  ly ;  with 
power  to  the  saids  Lords  to  determine  what  warrandice  the 
debitor  shall  be  lyable  in  to  the  creditor  of  the  lands  and 
rights  so  adjudged,  as  they  shall  find  just.     Upon  which  de- 
creet of  adjudication,  it  shall  be  lawful  to  tUe  creditor  imme- 
diatly  to  enter  to  the  possession  of  the  lands  or  other  rights 
adjudged  to  him,  and  to  intromet  with  the  mails  and  duties 
thereof,  in  satisfaction  of  his  annualrent  during  the  not  re- 
demption, without  being  lyable  to  any  restriction  or  action 
of  count  and  reckoning.     And  in  case  there  be  adjudged 
lands  affected  with  liferents,  or  any  casuality  or  other  right 
not  yielding  rent  during  the  running  of  the  legal  after  spe- 
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ctfied,  the  same  shall  be  expressed  in  the  said  decreet,  toge- 
dier  with  that  part  of  the  sum  effeirand  thereto ;  that  in  case 
of  redemption,  the  creditor  may  have  his  annualrent  for  that 
part  of  his  sum,  for  which  he  had  no  profit,  in  manner  fore- 
said :  Which  lands  and  other  rights,  adjudged  as  said  is,  shall 
remain  heretably  and  irredeemably  with  the  creditor,  in  case 
they  be  not  redeemed  within  the  space  of  five  years  after  the 
decreet  c^  adjudication,  by  payment  or  consignation  of  the 
sums,  principal  and  annualrent,  for  which  the  adjudication 
did  proceed,  the  composition  payed  to  the  superior,  and  ex* 
pences  in  obtaining  infeftment  and  annualrent  of  the  same, 
in  so  far  as  is  not  satisfied  by  the  creditor's  possession  in 
manner  foresaid:  And  the  creditor  being  once  in  peaceable 
possession  of  the  saids  lands  or  rights,  conform  to  the  decreet 
of  adjudication,  it  shall  not  be  lawful  for  him  to  use  any 
further  execution  against  his  debitor,  except  in  the  case  of 
eviction  upon  the  warrandice  to  be  decerned  by  the  saids 
Lords ;  but  it  shall  be  leisum  to  the  creditor,  to  use  all  man- 
ner of  executicm  against  his  debitor,  principal,  or  cautioner, 
by  horning,  caption,  arreastment,  or  otherwise,  untill  he  en- 
ter to  the  acttial  possession  of  the  lands  to  be  adjudged  in 
manner  foresaid.  And  it  is  hereby  statute  and  ordained, 
that  no  comprisings  shall  be  led  in  time  coming,  of  any  lands 
or  other  rights,  which  are  not  already  comprised ;  but  pre- 
judice alwayes  of  any  apprisings  led  before  the  date  of  this 
act,  or  to  be.  deduced  of  lauds  or  other  rights  already  ap- 
prised, whereof  the  legal  is  not  expired,  which  are  to  have 
course  conforme  to  the  laws  and  acts  formerly  made  there- 
anent:  It  is  alwayes  hereby  provided  and  declared,  that  in 
case  the  debitor  shall  abstract  the  writs  and  evidents  of  the 
lands  and  other  rights  to  be  adjudged,  and  shall  not  produce 
a  sufiicient  right  thereof,  and  deliver  the  same,  or  tran- 
sumpts  thereof,  to  the  creditor,  as  the  Lords  shall  judge  ne- 
cessary ;  and  in  case  he  shall  not  renounce  the  possession 
of  the  lands  and  other  rights  to  be  adjudged,  and  ratifie 
the  decreet  of  adjudication,  to  the  effect  the  creditor  may 
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enter  thereto  suminarly,  without  any  impediment,  so  tliat 
the  creditor  may  have  a  clear  right  and  quiet  possession : 
then  and  in  that  case,  it  shall  be  leisom  to  the  creditor  to 
adjudge  all  or  any  right  belonging  to  his  debitor,  in  the 
same  manner  as  he  might  have  apprised  the  same,  conform 
to  the  act  of  Parliament  1661,  anent  the  payment  of  debts 
betwixt  debitor  and  creditor,  in  all  points,  under  the  rever- 
sion, and  with  the  power  competent  to  other  creditors  ex- 
prest  in  the  said  act.  And  it  is  hereby  declared,  that  neither 
the  superior  nor  the  adjudger  shall  be  prejudged  by  this  act, 
but  that  they  shall  be  in  the  same  case  after  citation  in  this 
process  of  adjudication,  as  if  apprising  were  led  of  the  lands 
at  that  time,  and  a  charge  given  to  the  superior  thereupon : 
Whilk  decreets  of  adjudication  above  mentioned  shall  be 
allowed  by  the-  Lords  of  Session,  as  appri&ings  now  are ; 
and  the  allowance  shall  be  registrat  in  the  same  manner,  and 
under  the  same  certification,  with  the  allowances  of  compris- 
ings ;  to  the  effect,  the  same  may  be  known,  and  that  credi- 
tors may  not  be  disappointed  by  adjudging  lands  already 
adjudged  to  others. 

In  1681,  an  attempt  was  made  to  revive  the  old  form 
of  apprising.  But  the  motion  fell  to  the  ground,  in 
consequence  of  the  prorogation  of  Parliament ;  and  the 
attempt  has  uever  again  been  repeated. 

The  clauses  of  the  bankrupt  statute,  54.  Geo.  IIL 
cap.  137,  which  apply  to  adjudication,  are  noticed  in 
•their  place,  under  the  title  "  Bankrupt^** 

Stair,  B«  iv.  tit.  51. 

Erskine,  B.  ii.  tit.  12. 

Bell's -Comm,  vol.  i.  p.  701,  5th  edition. 
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ACTS. OF  SEDERUNT. 

General  adjudication  without  probation  of  the  rental  of  the 

debtor's  estate,  on  the  second  alternative  of  the  act  ^1672, 

cap.  19,  found  null;  26.  Feb.  1684. 
Adjudications  on  a  special  charge  to  enter  heir  are  null,  if 

the  forty  days  for  execution  of  the  special  charge  be  not 

fully  elapsed ;  18.  Feb.  1721. 
Adjudications  of  bankrupt  estates  may  be  carried  on  by  the 

factor  in  his  own  name ;  24.  Feb.  1692. 
Principal  clerks  of  session  authorised  to  sign  abbreviates 

aoder  the  bankrupt  act ;  26.  Nov.  1793. 

DECISIONS. ACT  l66l. 

Wnson  V.  Murray,  27.  June  1662, Mor.  p.  280 
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Mabens  t%  Ormiston,  25.  July  1740,  Elcli.  No.  27.  v.  Adjtufir. 
Strachan  v.  Scrachan's  Creditors,  22.  Jan.  1752,  ib.  No.  41.  ib. 
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ADMIRAL. 

The  jurisdiction  of  the  Admiral  forms  the  subject  of 
several  statutes.  In  some  cases,  this  jurisdiction  is  cu* 
mutative  with  that  of  the  Lords  of  Session  and  Com- 
missioners q{  Justiciary ;  but,  in  others,  it  is  privative^ 

By  the  act  1 609»  cap.  15»  it  is  statute  and  <<  ordain- 
^'  ed,  that  siklyke  execution  of  homing  passe  upon  all 
"  decreets  to  be  given  before  the  said  Great  Admiral  and- 
"  his  deputes  in  tyme  coming,  as  upon  any  the  said 
"  schirefs,  commissars,  or  other  inferior  judges'  de- 
"  creits."  This  act  refers  to  a  former  one  passed  in 
1606,  which  allows  execution  to  pass  upon  ten  days'' 
warning  on  the  decreets  of  sheriffs,  commissaries,  bai- 
lies of  regalities,  bailies  of  bailieries  and  stewartries^. 
The  decreets  of  the  Admiral  are  left  out  of  the  enu- 
meration, because  his  court  is  **  a  soveraigne  judica* 
"  torie  in  itself,  and  of  its  own  nature  importing  sum- 
"  mare  execution.** 

The  act  1681,  cap.  16,  on  the  preamble,  "  that  the 
"  clearing  and  establishing  the  jurisdiction  of  the  High 
"  Admiral  of  this  kingdom  will  greatly  tend  to  the  ad- 
"  vancemcnt  and  encouragement  of  trade  and  naviga- 
"  tio!i,"  declares. 
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That  the  said  High  Admiral,  as  he  is  his  Majesties  leive- 
tenanty  and  justice-general  upon  the  seas,  and  in  all  ports, 
harbours,  or  creiks  of  the  same,  and  upon  fresh  waters,  or 
navigable  rivers  below  the  first  bridges,  or  within  the  flood 
marks,  so  far  as  the  same  does,  or  can  at  any  time  extend ; 
so  the  said  High  Admiral  hath  the  sole  priviledge  and  juris- 
diction in  all  maritim  and  sea-faring  causes,  forreign  and 
domestick,  whether  civil  or  criminal  whatsoever  within  this 
realm,  and  over  all  persons  as  they  are  concerned  in  the 
same.      And  prohibits  and  discharges  all  other' judges  to 
meddle  with  the  decision  of  any  of  the  saids  causes  in  the 
first  instance,  except  the  Great  Admiral  and  his  deputs  alien- 
narly.     And  statutes,  ordains  and  declares,  thkt  it  is  the  pri-^ 
viledge  of  the  said  High  Admiral,  to  cause  parties  become 
enacted,  and  find  caution,  not  only  for  compearance,  but  for 
performance,  of  the  act<«  and  sentences  of  his  court,  and  that 
he  may  punish  all  breakers  of  his  arreastments,  and  resisters 
of  his  officers,  in  the  execution  of  his  precepts,  and  apply 
the  fines  and  amerciaments  to  his  own  use,  conform  to  the 
laws  of  the  kingdom.     And  farther  statuts  and  declares, 
that  the  High  Court  of  Admirality  is  a  supreme  court,  and 
that  the  decreets  and  acts  of  all  other  inferiour  courts  of  ad- 
mirality are  subject  to  the  review  and  reduction  of  the  said 
High  Court  of  Admirality.     And  for  the  more  ready  and 
quick  dispatch  of  justice  in  maritim  and  sea-faring  causes, 
forreign  and  domestick,  whether  civil  or  criminal  within  this 
realm,  and  over  all  persons  in  so  far  as  they  are  concerned 
in  the  same,  both  to  natives  and  strangers,  our  Sovereign 
Lord,  with  advice  and  consent  foresaid,  prohibits  and  dis- 
charges all  advocations  in  the  foresaids  causes  from  the  said 
Court  of  Admirality  to  the  Lords  of  Session,  or  any  other 
judges  whatsoever,  in  all  time  coming,  and  that  no  suspen- 
sion or  other  stop  to  the  execution  of  the  decreets,  or  acts, 
of  the  said  Court  of  Admirality,  be  past  be  the  Lords  of 
Session,  at  any  time  hereafter,  except  by  the  whole  Lords, 
iu  pnEMeniiOy  in  time  of  session,  and  by  three  of  the  saids 
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Lords  the  time  of  vacance  met  together  to  that  effect :  and 
that  if  any  suspensions  or  stops  shall  happen  to  be  past  in 
manner  foresaid,  the  same  be  smnmarly  discussed  upon  a 
bill,  and  be  priviledged  and  exeemed  from  the  ordinary 
course  of  the  roll :  and  if,  upon  discussing  thereof,  the  same 
shall  be  found  to  have  been  unjustly  and  malitiously  raised, 
that  the  said  High  Court  of  Admirality  may,  upon  the  ap- 
plication made  by  the  parties  concerned,  modifie,  and  de- 
cern the  damages  they  have  sustained  by  the  saids  suspen- 
sions, and  stops  of  execution  of  their  acts  and  decreets,  at- 
tour  the  expences  of  plea  before  the  Lords  of  Session,  which 
is  to  be  modified  by  the  saids  Lords  of  Session.  As  also  his 
Majesty,  with  advice  and  consent  foresaid,  statutes  and  or- 
dains, that  it  shall  be  lawful  and  competent  to  the  said  C!ourl 
of  Admirality,  to  review  their  own  decreets  and  sentences, 
if  there  be  just  occasion  for  the  same.  And  his  Majesty, 
with  advice  and  consent  foresaid,  decerns  and  declares,  that 
it  is  the  sole  right  and  priviledge  of  the  High  Admiral  and 
his  deputs,  the  judges  of  the  High  Court  of  Admirality,  to 
grant  passes  and  safe  conducts  to  all  ships;  and  inhibits 
and  discharges  all  others  to  grant  the  same,  as  they  will  be 
answerable  upon  their  highest  peril.  And  his  Majesty,  with 
advice  and  consent  foresaid,  casses,  annuls,  and  rescinds,  all 
and  whatsoever  laws,  acts  of  parliament,  or  customs,  con- 
trary to,  or  any  wayes  inconsistent  with  this  present  act. 

The  act  5.  of  Queen  Anne,  cap.  7-  S  ^  9>  declares. 

That  all  admiralty  jurisdictions  be  under  the  Lord  High 
Admiral,  or  Commissioners  for  the  Admiralty  of  Great  Bri- 
tain for  the  time  being ;  and  that  the  Court  of  Admiralty, 
now  established  in  Scotland,  be  continued ;  and  that  all  re- 
views, reductions,  or  suspensions  of  the  sentences  in  mari- 
time cases,  competent  to  the  jurisdiction  of  that  court,  re- 
main in  the  same  manner  after  the  Union  as  now  in  Scot- 
land, until  the  Parliament  of  Great  Britain  shall  make  such 
regulations  and  alterations  as  shall  be  judged  expedient  for 
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die  whole  united  kiogdom  :  so  as  there  be  always  continued 
in  Scotland  a  Court  of  Admiralty  such  as  in  England,  for 
determination  of  all  maritime  cases  relating  to  private  rights 
in  Scotland,  competent  to  the  jurisdiction  of  the  Admiralty 
Courtj  subject  nevertheless  to  such  regulations  and  altera- 
tions  as  shall  be  thought  proper  ^to  be  made  by  the  Parlia- 
ment of  Great  Britain. 

The  act  1.  and  2.  of  Geo.  IV.  cop.  39,  "  for  bet- 
"  ter  regulation  of  the  Courts  of  Admiralty  iA  Scot- 
"  land,  and  of  certain  proceedings  in  the  Court  of  Ses- 
**  sion  connected  therewith,''  declares. 

That  hereafter  it  shall  not  be  competent  to  insist  in  any 
civil  process  before  the  High  Court  of  Admiralty,  where  the 
subject  matter  in  dispute,  exclusive  of  expences,  is  of  less 
value  than  £.25  sterling,  except  only  maritime  cases  wherein 
the  said  court  has  a  privative  jurisdiction,  and  actions  for 
recovery  of  premiums  of  insurance  on  ships  and  cargoes, 
and  actions  for  mercantile  claims  against  shipmasters  and 
owners  of  vessels,  if  preceded  by  arrestment  of  the  vessel. 

II.  And  be  it  further  enacted.  That,  in  all  cases,  where  a 
bill  of  suspension,  complaining  of  a  decreet  of  the  said  court, 
in  a  matter  of  maritime  jurisdiction,  shall  be  reported  to  the 
Lords  of  either  Division  of  the  Court  of  Session,  and  in  all 
cases  when  a  petition  shall  be  presented  to  the  said  Lords, 
reclaiming  against  an  interlocutor  of  the  Lord  Ordinary 
on  the  Bills  refusing  any  such  bill,  the  said  Lords  shall  dis- 
cuss the  reasons  of  suspension  upon  the  bill,  without  let- 
ters of  suspension  being  expede  thereon,  the  same  being  in 
such  cases  hereby  prohibited,  but  with  the  same  powers  and 
authorities,  as  if  letters  of  suspension  had  been  already  ex- 
pede :  provided  always,  that  this  regulation  shall  in  nowise 
impair  the  effect  of  the  rules  in  the  Bill-Chamber  with  re*- 
spect  to  caution,  nor  shall  the  obligations  of  the  cautioners^ 
in  such  cases,  be  extinguished  or  impaired  by  the  expedio^ 
of  the  letters  of  suspension  being  prohibited. 


22  ADMIRAL. 

III.  And  be  it  enacted,  That  every  such  process  of  sus- 
pension, complaining  of  a  decreet  of  the  said  court,  in  a 
matter  of  maritime  jurisdiction,  as  well  as  all  processes  of 
reduction  of  such  decreets,  after  the  production  shall  have 
been  satisfied,  and  avizandum  made  therewith  to  the  Lords 
in  common  form,  shall  be  deemed  Inner-House  processes, 
and  the  reasons,  whether  of  suspension  or  reduction,  shall 
be  discussed  in  the  most  expeditious  manner  possible,  in  the 
course  of  the  summar  roll ;  and  it  shall  be  lawful  to  the  court 
in  either  division,  to  remit  any  such  process,  whether  of  sus- 
pension or  reduction,  to  the  Judge  of  the  said  Court  of  Ad- 
miralty, with  instructions  in  what  manner  to  proceed  further 
therein :  Provided  always,  that  no  proceeding,  whether  in 
the  form  of  suspension  or  reduction,  shall  be  competent  for* 
bringing  under  review  any  decreet  pronounced  in  absence 
by  the  Judge  of  the  said  court  in  maritime  cases :  it  being 
reserved,  nevertheless,  to  any  party  aggrieved  by  such  de- 
creet, to  apply  to  the  said  Judge  in  competent  form  for  re- 
view of  the  same. 

IV.  And  whereas  it  is  expedient  to  shorten  the  inducim 
of  summonses  of  reduction,  raised  for  bringing  under  review 
of  the  Court  of  Session  decreets  pronounced  by  the  Judge 
of  the  said  court,  in  cases  wherein  the  pursuer  is  desirous  to 
bring  his  action  of  reduction  without  delay,  Be  it  enacted, 
that  it  shall  be  competent  and  lawful  to  raise  such  summon- 
ses of  reduction,  with  all  usual  and  necessary  conclusions, 
upon  one  diet  of  six  days,  whether  the  defender  or  defenders 
be  within  Scotland,  or  forth  thereof:  Provided  always,  that 
the  pursuer  or  pursuers  shall,  within  six  days  after  the  last 
step  of  proceeding  in  the  Court  of  Admiralty,  give  notice, 
by  a  notarial  instrument  of  intimation,  to  the  agent  in  that 
court  of  the  opposite  party  or  parties,  that  such  process  or 
reduction  is  to  be  forthwith  raised :  and  provided  also,  that 
the  summons  shall  contain  a  narrative  of  such  intimation, 
and  shall  be  passed  under  the  signet  within  six  days  after 
the  date  of  the  intimation,  and  thereafter  regularly  executed 
against  the  defender  or  defenders  without  any  undue  delfiy. 
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V.  And  be  it  enacted,  That  the  Clerk  of  the  High  Court 
of  Admiralty  shall  discharge  the  duties  of  his  office  person- 
ally :  Provided  always,  that  the  effect  of  this  enactment  shall 
be  suspended  until  the  death  or  resignation  of  tlie  present 
Principal  Clerk  of  the  said  High  Court. 

VI.  And  be  it  further  enacted,  that  the  duty  of  the  office 
of  Auditor  of  Accounts  in  the  said  High  Court  shall  be  per* 
formed  by  the  Clerk  of  tlie  Judge  Admiral. 

VII.  And  be  it  further  enacted,  That  the  Judge  Admiral 
shall  be,  and  is  hereby,  authorised  and  required  forthwith  to 
frame  proper  ahd  suitable  regulations  for  abridging  the 
forms  of  extracts  now  in  use  in  the  various  courts  of  admi* 
ralty,  and  also  relative  to  the  consignation,  in  one  or  other 

•of  the  public  banks,  of  all  monies  required  to  be  consigned 
in  consequence  of  any  proceedings  in  any  of  the  said  courts, 
having  regard  to  (he  forms  for  extracts  prescribed  by  an  act 
passed  in  the  50th  year  of  the  reign  of  his  late  Majesty, 
King  Geo.  III.  entitled,  An  act  for  abridging  the  form  (f  ex* 
tracting  decreets  of  the  Court  of  Session  in  Scotland^  and  for 
the  regulation  of  certain  parts  of  the  proceedings  of  that  Court, 

VIII.  And  be  it  enacted,  That  the  said  Judge  shall  be, 
and  he  is  hereby  authorised  and  required  to  frame  a  proper 
and  suitable  table  of  fees,  including  the  fees  of  extract  and 
consignation,  for  regulating  and  ascertaining  the  emoluments 
which  shall  be  justly  exigible  by  the  Clerk  of  the  High  Court 
of  Admiralty,  in  such  manner  as  to  make  his  total  net  emo- 
luments amount  as  nearly  as  may  be  to  £.600  per  annum  ; 
and  also  a  proper  and  suitable  table  of  fees  for  regulating 
and  ascertaining  the  emoluments  which  shall  be  justly  exi- 
gible by  the  deputy  of  the  saicf  principal  clerk,  until  tlie 
death,  resignation,  or  removal  of  his  principal,  when  the  fees 
of  such  deputy  shall  cease  and  determine ;  and  also  for  re- 
gulating and  ascertaining  the  emoluments  which  shall  be 
justly  exigible  by  the  clerk  of  the  said  Judge  of  the  High 
Court  of  Admiralty,  &c. 
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IX.  And  be  it  enacted,  That  the  said  Judge  shall  also, 
and  be  is  hereby  required  to  frame  a  proper  and  suitable 
table  of  fees  for  regulating  and  ascertaining  the  emoluments 
which  shall  be  justly  exigible  by  the  person  acting  as  clerk 
to  the  Deputy  Judge- Admiral  of  the  Cl^^e,  and  by  the  clerks 
of  inferior  courts  of  Admiralty,  and  by  the  assessors  of 
such  courts,  and  procurators-fiscal,  macers  and  other  offi- 
cers of  such  courts :  Provided  always,  that  in  case  any  such 
clerk  or  other  officer  shall  not  be  willing  to  accept  of  the 
fees  specified  in  6uch  table  of  fe^s,  in  lieu  of  those  now  re- 
ceived by  him,  the  operation  of  such  table  of  fees  shall  be 
suspended  until  the  death,  resignation  or  removal  of  such 
clerk  or  other  officer. 

X.  Provided  always,  that  every  regulation  and  table  of 
fees  to  be  framed  pursuant  to  this  act  shall  be  presented  by 
the  said  Judge  to  the  whole  Lords  of  Council  and  Session, 
by  whom  the  same  shall  be  considered ;  and,  after  delibera- 
tion and  conference,  if  necessary,  with  the  said  Judge,  shall, 
with  or  without  alteration,  be  adjusted  and  published  as  an 
Act  of  Sederunt  of  the  Court  of  Session.  And  it  shall  be 
lawful  to  the  said  Lords  to  alter  any  such  regulation  end 
table  of  fees,  by  a  new  Act  or  Acts  of  Sederunt,  from  time 
to  time  thereafter,  as  they  shall  see  cause :  Provided  further, 
that  a  copy  of  every  such  Act  of  Sederunt  made  pursuant  to 
this  act,  together  with  the  regulation  and  table  of  fees  to 
which  it  refers,  shall  be  transmitted  by  the  President  of  the 
Court  of  Session  to  his  Majesty's  Secretary  of  State  for  the 
Home  Department,  who  shall  c^use  a  copy  of  the  same  to 
be  laid  before  each  House  of  Parliament,  at,  or  immediately 
after  the  commencement  of  the  then  next  Session  thereof: 
And,  after  the  expiration  of  three  calendar  months  after  the 
first  day  of  such  Session,  every  such  Act  of  Sederunt  and 
regulation  shall  become  in  force :  And  thereafter,  but  not 
sooner,  every  such  fee  shall,  according  to  the  terms  of  such 
.Act  of  Sederunt,  be,  and  be  deemed  and  taken  to  be  a  legal 
fee,  an  d  payable  and  receivable  as  such. 
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XI.  And  be  it  enacted,  That  all  appointments  and  nomi- 
nations to  any  office  in  any  of  the  said  Courts  of  Admiralty 
shall  be  made  without  receiving  any  price,  gratuity,  or  va- 
luable consideration  of  any  kind,  and  shall  be  forthwith  re- 
ported to  the  Judge  of  the  said  High  Court. 

XII.  And  be  it  enacted.  That  if  the  clerk  of  the  High 
Court  of  Admiralty,  or  his  Deputy,  shall  make  application 
to  the  Barons  of  Exchequer  in  Scotland,  and  either  of  them 
shall  make  it  appear  that  he  has  suffered,  or  will  suffer  pe- 
cuniary loss  from  the  operation  or  effect  of  any  of  the  afore- 
said regulations,  beyond  the  fees  and  other  emoluments  to 
be  thereby  allowed  or  reserved,  due  consideration  being  had 
of  the  circumstances  of  the  case,  the  said  Barons  are  hereby 
authorised  and  required  to  examine  into  such  claims,  and  to 
decide  whether  any,  and  what  compensation  is  due  to  either 
of  the  said  clerks ;  and  every  order  for  compensation  so 
made  as  aforesaid  shall  be  laid  before  Parliament  within 
three  months  after  the  commencement  of  the  session  next 
ensuing  the  making  of  the  same :  Provided  always,  that  no 
such  decision  of  the  said  Barons  shall  be  final  and  conclu- 
sive, until  three  months  after  a  copy  of  the  order  of  such 
Barons  for  compensation  shall  have  been  laid  before  Parlia- 
ment. 

XIII.  And  be  it  enacted.  That  any  sum  of  compensation 
to  be  awarded  under  the  authority  of  this  act  shall  be  paid 
and  payable  upon  the  orders  of  the  said  Barons,  in  such  man- 
ner, and  at  such  time  or  times  as  they  shall  direct,  free  and 
clear  of  all  taxes  and  deductions  whatsoever,  out  of  the  mo- 
nies charged  or  made  chargeable  by  several  acts  made  in  the 
7tb  and  10th  years  of  the  reign  of  her  late  Majesty  Queen 
Anne,  with  the  fees,  salaries*  and  other  charges  allowed  for 
keeping  up  the  Courts  of  Session,  Justiciary  and  Exchequer. 

The  salary  of  the  Judge  is  fixed  by  the  statute  46.  of 
Geo.  III.  cap.  49. 

Erskine,  I.  8.  33. 
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There  is  an  old  act  of  Sederunt,  16.  January  1554,  rela- 
tive to  the  jurisdiction  of  the  Admiralty  Court ;  but  it  has 
been  of  course  superseded. 

Mor.  Diet,  voce  Jurisdiction^  Division  VI. 

Magistrates  of  Rothsay  v.  Officers  of  State,  22.  June  1820, 

Fac.  Coll. 
Bernard  v.  Connar,  11.  June  1811,  Fac.  Coll. 


ADULTERY. 

'  Adultery  is  a  violation  of  the  marriage-vow  of  fide- 
lity, committed  by  either  of  the  spouses.  In  England, 
it  is  considered  merely  as  a  civil  trespass,  which  sub- 
jects the  guilty  party  to  a  claim  of  damages.  But,  in 
Scotland,  it  is  regarded  as  a  crime  against  society,  re- 
quiring punishment  for  the  sake  of  public  example. 

The  criminal  penalties  are  fixed  by  three  statutes. 

The  act  1551,  cap.  20,  is  as  follows  : 

Item^  Anent  persones  that  ar  niaried,  and  ar  open,  mani- 
fest, commoun  and  incorrigible  adulterers,  and  will  not  de- 
sist and  cease  therefra,  for  feare  of  ony  spirituall  jurisdic- 
tion, or  censures  of  halie  kirk,  to  the  greate  perrell  of  their 
awin  saules:  Therefore  it  is  statute  and  ordained,  in  this  pre- 
sent Parliament,  that  all  sik  incorrigibill  adulterers,  after 
that  the  processe  of  halie  kirk,  sa  far  as  the  samin  may  ex- 
tend to,  be  used  upon  them  for  their  in-obedience  and  con- 
temption,  be  denunced  our  Soveraine  Ladies  rebelles,  and 
put  to  the  borne,  and  all  their  moveable,  &c.  And  swa  na 
appellation  interponed  fra  the  said  censures  of  halie  kirk,  ta 
suspend  the  horning. 
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The  act  1563,  cap.  74,  declares  : 

• 

Itemj  For-sa-meikle  as  the  abbominabil  and  filthie  vice 
and  crime  of  adulterie  has  bene  perniciously  and  wickedly 
used  within  this  realm  in  times  by-gane»  be  sindrie  lieges 
heirof,  havand  na  regaird  to  the  commandementes  of  God, 
bot  to  their  awin  sensualitie  and  filthie  lustes  and  pleasour 
theirof :  And  for  eschewing  of  the  samin  in  times  cumming: 
It  is  statute  and  ordained  be  the  Queenis  Majestie,  and  Three 
Estaites  in  Parliament,  that  all  notour  and  manifest  commit- 
ters of  adulterie  in  onie  time  to-cum,  after  the  dait  hereof, 
sail  be  punished  with  all  rigour  unto  the  death,  alsweill  the 
woman  as  the  man,  doer  and  committer  of  the  samin,  after 
that  dew  monition  be  maid  to  absteine  fra  the  said  manifest 
and  notour  cryme :  And  for  uther  adulterie,  that  the  actes 
and  lawes  maid  theirupon  of  before,  be  put  to  execution 
with  all  rigour :  And  als  declaris,  that  this  act  on  na  wise 
sail  prejudge  onie  partie  to  persew  for  divorcement,  for  the 
crymes  of  adulterie  before  committed,  conforme  to  the  law. 

To  explain  the  distinction  in  the  latter  statute  be- 
tween simpk  and  notour  adultery,  the  act  1581,  cap. 
105,  declares. 

That  it  sail  be  judged  in  law  notour  and  manifest  adulterie, 
woorthie  of  the  said  paine  of  death,  quhair  there  is  bairnis, 
ane  or  maa,  procreat  betuixt  the  persons  adulterers,  or  quhen 
they  keepe  company  and  bed  togidder  notoriouslie  knawen, 
or  quhen  they  are  suspect  of  adulterie,  and  thereby  gives 
sclander  to  the  kirk ;  quhairupon,  being  dewlie  admonisched, 
to  absteine  and  satisfie  the  kirk  be  repentance,  or  purgation, 
and  zit  contemptnandlie  refusand,  are  excommunicate  for 
their  obstinacie :  All  thir  three  degrees  of  adulterers,  and 
every  ane  of  them,  being  lauchfully  called  and  convict  befoir 
the  justice  and  his  deputes,  sail  incurre  and  suffer  the  said 
paine  of  death.  ' 
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And,  in  the  act  1701,  cap.  11,  this  statute,  along 
with  several  others  against  profanation  and  immorality, 
is  specially  directed  to  be  enforced. 

With  respect  to  the  civil  consequences  of  adultery, 
the  act  1592,  cap.  117,  declares  as  follows : 

It  is  statute  and  ordained  be  our  Soveraine  Lord,  and  £s- 
taltes  of  this  present  Parliament,  that  qnhen-soever  ony  wo* 
man  is,  or  hes  bene  divorced  fra  her  lauchfuU  spouse,  for  her 
awin  fault  and  offense  of  adulterie ;  and  compleitis  unlaw- 
ful! and  pretended  mariage  with  the  same  person,  with  quhom 
she  committed  the  said  offence,  or  plainly  and  openlie  dwellis 
and  resortis  in  companie  with  him  at  bed  and  buird ;  gif  she 
have  ony  lands,  heritage,  tackes,  rowmes  or  possessions,  it 
sail  not  be  lauchfuU  for  her  to  dispone,  annallie,  or  put  awaie 
the  samin,  in  all,  or  in  part,  atber  to  her  said  pretended  hus- 
band and  adulterer ;  or  to  the  succession  proceeding  of  that 
pretended  manage,  or  carnal  deale :  nor  to  quhat-sum-ever 
uther  person  or  persons,  in  prejudice  and  hurt  of  the  aires 
and  succession  procreat  upon  the  said  first  lauchfuU  mariage; 
or  failzieng  of  them,  of  her  uther  lauchfuU  aires  quhat-sum- 
ever;  nor  to  do  onie  deed,  directly  nor  indirectly,  that  may 
hurt  and  prejudge  them  therein :  And  declairs  and  ordainis, 
that  the  aires  and  successours  of  her,  procreat  in  the  said 
first  lauchfuU  mariage,  and,  failzieng  of  them,  her  uther 
lauchfuU  aires  quhat-sum-ever,  ar  and  sail  be  able  to  suc- 
ceede  to  her  after  her  decease,  in  the  saidis  landes,  heritage^ 
tackes  and  possessiones,  notwithstanding  anie  alienation  or 
disposition  maid  in  onie  time  by-gane,  or  to  be  maid  here- 
'after  in  the  contrair :  Quhilks  pretended  alienations  and  dis- 
positions, maid  or  to  be  maid,  in  maner  foresaid,  our  So* 
veraine  Lord,  and  Estaites  of  Parliament,  decemis  and  de- 
claris  to  have  bene,  and  to  be  null  firom  the  beginning ;  and 
ordainia  the  said  nuUitie  to  be  received  and  admitted,  by 
way  of  exception  or  reply,  but  ony  processe  or  summounds 
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of  reduction,  alsweill  before  the  Lordes  of  Councell  and  Ses- 
sion, as  before  the  inferiour  judges,  in  service  of  brieves,  and 
all  uther  actiones  and  causes,  quhair-ever  the  samin  may  oc- 
cur :  And  ordainis  this  present  constitution  to  have  full  ef- 
fect anent  all  dispositiones  and  alienationes  foresaidis,  gif 
onie  be  maid  sen  the  Parliament  halden  be  our  Soveraine 
Lord,  after  his  perfite  age  of  xxj.  zeires  compleit  in  the 
moneth  of  July  the  zeir  of  God  1587  zeires. 

And  the  act  1600,  cap.  20,  ''  Anent  the  marriage  of 
'*  adulterous  persons,"  declares : 

Onr  Soveraigne  Lord,  with  advyce  of  the  Estaites  of  this 
present  Parliament,  decemes  all  manages  to  be  contracted 
here-after  by  any  persons  devorced  for  their  awne  cryme  and 
fact  of  adulterie  from  their  lawful!  spouses,  with  the  persons 
with  whom  they  are  declared  by  sentence  of  the  ordinar 
judge  to  have  committed  the  said  cryme  and  fact' of  adul- 
terie, to  be  in  all  tyme  comming  null,  and  unlawful!  in  them- 
selves, and  the  succession  to  be  gotten  be  sik  unlawful!  con- 
junctions to  be  unhabile  to  succeed  as  heires  to  their  saids 
parents. 

Mr  Baron  Hume  mentions,  that  very  few  instances 
are  on  record  of  a  criminal  prosecution  under  the  statute. 
He  alludes,  however,  to  one  or  two  instances,  in  which 
the  highest  penalty  of  the  act  1563  had  been  awarded. 
But,  in  general,  when  adultery  was  made  the  subject  of 
a  prosecution,  it  was  attended  with  other  enormities, 
such  as  the  murder  of  the  adulterous  issue. 

Stair,  L  4. 7* — ^Erskine,  L  6. 43. — Hume  on  Crimes. 

DECISIONS. 

Act  1600,  cap.  20. — Lyle  and  Douglas  t;.  Douglas,  22.  June 

1670,  Mor.  p.  829. 
Act  1592,cop.ll9.— Irvbgi;.Ker,19.Feb.  1696,  Mor.  p.  831. 
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ADVOCATE, 

The  mode  of  admission  of  an  advocate  was  feguk*' 
ted  formerly  by  the  statutes  1537,  ^<^J^-  64  and  Q5.  But 
this  has  been  altered,  and  a  new  form  introduced  by 
Act  of  Sederunt,  dated  28.  Feb*  1750- 

There  are  two  statutes  in  which  the  rights  of  the  pu- 
blic and  the  privileges  of  advocates  are  explained  : 

The  act  1587f  cap.  38^  is  as  follows : 

Item^  That  na  advocate  nor  praeloquutour  be  nawaies 
stopped  to  compeir,  defend  and  reason  for  onie  person,  ac- 
cused in  Parliament  for  treason  or  utherwaies ;  bot  that 
quhat-sura-ever  partie  accused  sail  have  full  libertie  to  pro- 
vide himselfe  of  advocates  and  praeloquutoures  in  competent 
number  to  defend  his  life,  honour  and  land,  against  quhat^ 
sum-ever*  accusation,  seeing  the  intending  thereof  suld  not 
prejudge  the  partie  of  all  lauchfuU  defenses,  as  gif  it  were 
pro  canfessOi  that  the  accusation  were  trew ;  annulling  all 
actes  maid  in  the  contrair  hereof  before. 

The  concluding  sentence  appears  to  refer  particular- 
ly to  an  act  passed  in  the  14th  Parliament  of  King 
James  III.  cap.  98.  (1487,)  whereby  all  the  Lords 
spiritual  and  temporal,  barons,  freeholders  and  com- 
munities of  the  estates  of  the  realm,  "  sail  faithfully 
•*  promise  and  swear,  that  they  sail  not,  in  time  to 
"  come,  maintain,  fortify,  supply,  defend,  nor  be  ad- 
"  vocates,  nor  stand  at  the  barre  with  manifest  traitors, 
"  nor  common  menslayers,  thieves,  rievers,  nor  other 
"  trespassors,  nor  persons  pertaining  to  themselves  or 
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"  others :  saving  it  sail  be  lawful  to  them,  in  sober 
"  wise,  to  stand  with  their  kin  and  friends,  in  the  de^ 
**  fence  of  them  in  honest  actions." 

And  the  statute  1587f  cap.  90.  declares,  That  **  all 
**  and  whatsomever  lieges  of  this  realm  accused  of  trea-^ 
**  son,  or  for  whatsomever  crime,  shall  have  their  ad-^ 
**  vocates  and  procurators  to  use  all  the  lawful  defen- 
**  ces,  whom  the  judge  shall  compel  to  procure  for 
"  them  in  case  of  their  refuse ;  that  the  suit  of  the  ac- 
''  cuser  be  not  taken  pro  confesso,  and  the  party  ac- 
**  cused  prejudged  in  any  sort  before  he  be  convicted 
«  by  lawful  trial.*' 

By  the  act  16939  cap.  20,  advocates  were  required 
to  sign  the  minutes  of  debate  on  occasion  of  a  plead- 
ing before  the  Lord  Ordinary.  But  this  enactment, 
along  with  many  others  respecting  the  form  of  process, 
has  been  superseded  by  recent  provisions  on  that  sub- 
ject.    See  Title  "  Court  of  Session.** 

By  the  Act  of  Sederunt  23d  February  1 687,  one 
clerk  or  servant  of  each  advocate  is  entitled  to  the  pri- 
vileges of  the  College  of  Justice. 

And  by  Act  of  Sederunt,  20th  June  1676,  all  prac- 
tising advocates  are  under  the  control  of  the  Lords  of 
Session. 
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Under  proper  restraints,  the  right  of  appeal  from  an 
inferior  to  a  supreme  court,  is  expedient  and  reason- 
able.    The  judgment  of  the  inferior  tribunal  may  be 
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contrary  to  law ;  or  the  action  in  which^it  is  pronoun- 
ced may  not  fall  under  the  jurisdiction  of  that  court. 
On  either  of  these  grounds,  it  is  implied,  in  the  very 
nature  of  an  inferior  court,  that  either  of  the  parties 
should  be  entitled  to  appeal  to  the  higher  tribunal. 
Such  a  remedy  has  been  accordingly  provided  by  Ad- 
vocation  and  Suspension  ;  the  former  proceeding  be- 
ing competent  in  every  stage  of  an  action,  down  to  the 
extracting  of  the  final  decree ;  and  the  latter,  in  the 
cases  where  such  decree  has  been  extracted. 

It  seems  unnecessary  to  quote  the  obsolete  enact- 
ments, 1555,  cap.  39»  and  1641,  cap.  42. 

The  act  1663,  cap.  9j  *'  Anent  the  discharging  of 
**  advocations  for  sums  within  two  hundred  merks,*' 

Discharges  the  Lords  of  Session  from  giving  and  grantr 
ing  letters  of  advocation  of  any  actions  intended,  or  to  be 
intended,  before  whatsoever  inferior  judicatories  which  may 
competently,  by  the  lawes  of  the  kingdom,  be  decided  by 
the  saids  inferiour  judges  before  whom  the  said  action  is  or 
shall  be  intended,  for  sums  of  money  within  two  hundred 
merks ;  or  for  any  other  cause  whereunto^  by  the  laws  of  the 
kingdom,  the  saids  inferiour  judges  are  expresly  appointed 
judges. 

The  statute  20.  of  Geo.  11.  cap.  43,  prohibited  all 
advocations  for  sums  under  £.12  Sterling. 

And  the  statute  50.  of  Geo,  III.  cap.  1 12,  S  36, 
prohibits  all  bills  of  advocation  against  interlocutory 
sentences  of  inferior  judges,  except  on  the  following 
grounds  :  "  1*^,  Of  incompetency,  including  defect  of 
^*  jurisdiction,  personal  objection  to  the  judge,  and  pri- 
««  vilege  of  party :  2d/y,  Of  contingency :  3c?/y,  Of 
"  legal  objection  with  respect  to  the  mode  of  proof,  or 
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"  with  respect  to  some  change  of  possession,  or  to  an 
"  interim  decree  for  a  partial  payment ;  provided  that 
''  in  the  cases  specified  in  this  third  head,  leave  is  gi- 
"  ven  by  the  inferior  judge." 

Act  of  Sederunt,  11.  July  1826,  as  to  juratory  caution  in 
advocations. 

See  Act  of  Sederunt  for  regulating  the  forms  of  process, 
under  the  title  **  Court  qfSeagion.*^ 

Stair,  IV.  37.  1.— Erskine,  IV.  2.  4.1. 
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Brown  v.  Chrystal,  29.  Jan.  1822,  S.  &  D.  I.  275. 
Ewing  V.  Hare,  27.  Nov.  1822,  ib.  II.  47. 
M<£wan  v.  Davies,  &c.  12.  Feb.  1824,  ib.  IL  696. 
Hamilton,  13.  Nov.  1824,  a.  III.  283.— Turner  r.  Gibb  and 

McDonald,  11.  Feb.  1826,  ib.  IV.  449. 
Sellers  v.  Lindsay,  13.  May  1825,  ib.  IV.  8. 
Berry  r,  Haddon  &  Dale,  16.  Dec.  1815,  F.  C— Brodie, 

8.  June  1821,  A.— Taylor  &  Co.  v.  Ross,  30.  June  1821,  ib. 
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There  are  several  statutes  for  the  protection  and  en- 
couragement of  foreigners  in  Scotland. 

The  act  1558,  cap.  65.  and  66,  was  intended  as  a 
counterpart  of  a  French  statute,  or  letter  of  naturaliti^, 
for  the  benefit  of  such  natives  of  Scotland  as  should  vi- 
sit France.  It  bestows  on  Frenchmen  in  Scotland  a 
right  to  acquire  heritable  property,  and  to  transmit  it 
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to  their  heirs  ;  it  also  empowers  these  foreigners  to  hold 

offices. 

In  the  statute  1661,  cap.  39,  "  for  the  fishmgs,  and 
"  erecting  of  companies  for  promoving  of  the  same,** 
there  is  a  clause  naturalizing  all  strangers  fishers  who 
may  repair  to  Scotland ;  and  declaring,  that  they  "  shall 
"  be  entered  burgesses  in  any  city  where  they  shall  re- 
««  side,  and  shall  be  freed  from  all  manner  of  taxation, 
"  for  the  space  of  seven  years  next  after  their  arrival.** 

A  similar  privilege  is  conferred  on  those  aliens  who 
come  to  Scotland  for  carrying  on  any  manufactory,  by 

the  act  1 66] ,  fap.  40. 

The  act  1669,  cap.  7,  "  for  naturalization  of  stran- 
«  gers,**  limits  the  bendlit  to  those  of  the  Protestant 
religion,  and  who  specially  petition  the  Privy  Council. 
It  declares. 

That  all  strangers,  being  of  the  Protestant  religion,  either 
such  trho  having  estates  shall  think  fit  to  bring  the  same  to 
this  kingdom,  to  dwell  and  inhabite  within  the  same ;  or  who 
shall  come  to  set  up  new  works  and  manufactories  therein, 
and  shall  repair  to  and  settle  their  abode,  dwelling  and  re- 
sidence within  this  kingdom ;  shall  be,  and  are  hereby  na- 
turalized as  native  born  subjects  of  the  kingdom  of  Scotland, 
and  are  to  enjoy  his  Majesties  royal  protection,  the  benefit 
of  the  law,  and  all  other  priviledges  which  a  native  doth  en- 
joy, als  freely  in  all  respects,  as  if  they  themselves  had  been 
born  within  the  same ;  and  that  they  shall  have  liberty  and 
freedom  of  trade,  and  freedom  to  buy  and  purchase  lands, 
heretages,  and  other  goods,  moveable  and  immoveable,  and 
to  enjoy  the  same  by  succession,  purchase  or  donation,  or 
any  other  way ;  and  to  dispose  thereof  and  transmit  them  to 
their  heirs  and  successors,  who  are  to  succeed  thereunto : 
And  to  enjoy  all  other  liberties,  priviledges  and  capacities 
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which  do  belong  to  and  are  competent,  or  may  and  shall  be- 
long to  any  native  subject  born  within  this  kingdom.  And 
farther  his  Majesty  doth  declare,  that  upon  applications  to 
be  made  unto  him  by  these  strangers,  he  will  grant  unto 
them  the  free  and  publick  exercise  of  *their  religion  in  their 
own  languages,  and  the  liberty  of  having  churches  within 
this  his  kingdom. 

These  statutes  are  confirmed  by  the  act  1681,  cap. 
12,  **  for  encouraging  trade  and  manufactories,*'  which 
declares, ''  that  if  any  strangers  shall  come,  or  be  brought 
*'  into  this  kingdom  by  natives,  to  set  up,  work  and 
*^  teach  his  act  of  making  of  cloths,  stu£E{,  stockings, 

soap,  or  any  kind  of  manufactory,  that  he  shall  en- 

joy  the  benefit  of  law,  and  all  other  privileges  that  a 

native  doth  enjoy.  With  power  to  set  up  manufao* 
**  tones,  either  in  burgh  or  landward,  as  they  shall 
'^  think  fit ;  and  there  to  dwell  and  exercise  their  trade 
*<  without  any  stop  or  trouble :  and  that  they  shall  have 
«  liberty  and  freedom  of  trade,  and  to  buy  and  pur- 
'^  chase  lands  and  heritages,  and  all  other  goods  move- 
'^  able  and  immoveable^  and  all  other  privileges,  liber- 
'<  ties,  and  capacities  that  do  belong  to  any  native  sub- 
'*  ject  bom  within  this  kingdoni.*' 

The  act  7*  of  Q«  Anne,  cap.  4,  §  S,  declares,  "  that 
^*  the  children  of  all  natural  born  subjects,  born  out 
"  of  the  liegeance  of  her  Majesty,  her  heirs  and  suc- 
^  cessors,  shall  be  deemed,  adjudged  and  taken  to  be 
^*  natural  born  subjects  of  this  kingdom,  to  all  intents, 
'*  constructions  and  purposes  whatsoever." 

This  act  was  repealed  in  all  its  provisions,  except  the 
clause  just  quoted,  by  the  act  10.  of  Q.  Anne,  cc^.  4. 

And  both  of  these  acts,  passed  in  the  reign  of  Q* 

c2 


36  ALIENS. 

Anne,  were  explained  and  amended  by  the  act  4.  of 
Geo.  II.  cap.  21,  which  is  in  the  following  terms : 

Whereas,  by  an  act  of  Parliament  made  in  the  seventh 
year  of  the  reign  of  her  late  Majesty  Queen  Anne,  (intituled^ 
An  act  for  naturalizing  of  foreign  Protestants,)  it  is  (amongst 
other  things)  enacted,  that  the  children  of  all  natural  born 
subjects,  born  out  of  the  ligeance  of  her  said  late  Majesty, 
her  heirs  and  successors,  should  be  deemed,  adjudged,  and 
taken  to  be  natural  born  subjects  of  this  kingdom,  to  all  m*- 
tents,  constructions  and  purposes  whatsoever :  And  whereas, 
in  the  tenth  year  of  her  said  late  Majesty's  reign,  another  act 
was  made  and  passed,  to  repeal  the  said  act  (except  what  re- 
lated to  the  children  of  her  Majesty's  natural  subjects,  bom 
out  of  her  Majesty's  allegiance,)  and  whereas  some  doubts 
have  arisen  upon  the  construction  of  the  said  recited  clause 
in  the  said  act  of  the  seventh  year  of  her  late  Majesty's  reign  : 
Now,  for  the  explaining  the  said  recited  clause  in  the  said 
act,  relating  to  children  of  natural  born  subjects,  and  to  pre- 
vent any  disputes  touching  the  true  intent  and  meaning  there* 
of^  may  it  please  your  most  excellent  Majesty,  that  it  may  be 
declared  and  enacted,  and  be  it  declared  and  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Liords  spiritual  and  temporal,  and  the  Com- 
mons, in  this  present  Parliament  assembled,  and  by  authori- 
ty of  the  same,  that  all  children  born  out  of  the  ligeance  of 
the  crown  of  England,  or  of  Great  Britain,  or  which  shall 
hereafter  be  born  out  of  such  ligeance,  whose  fathers  were 
or  shall  be  natural  born  subjects  of  the  crown  of  England, 
or  of  Great  Britain,  at  the  time  of  the  birth  of  such  children 
respectively,  shall  and  may,  by  virtue  of  the  said  recited 
clause  in  the  said  act  of  the  seventh  year  of  the  reign  of  her 
said  late  Majesty,  and  of  this  present  act,  be  adjudged  and 
taken  to  be,  and  all  such  children  are  hereby  declared  to  be 
natural  born  subjects  of  the  crown  of  Great  Britain,  to  all 
intents,  constructions  and  purposes  whatsoever. 
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Provided  always,  and  be  it  further  declared  and  enacted 
by  the  authority  aforesaid,  that  nothing  in  the  said  recited 
act  of  the  seventh  year  of  her  said  late  Majesty's  reign,  or  in 
this  present  act  contained;  did,  doth,  or  shall  extend,  or 
ought  to  be  construed,  adjudged,  or  taken  to  extend,  to  make 
any  children  bom,  or  to  be  born  out  of  the  ligeance  of  the 
crown  of  England,  or  of  the  crown  of  Great  Britain,  to  be 
natural  born  subjects  of  the  crown  of  England,  or  of  Great 
ft'ltain,  whose  fathers,  at  the  time  of  the  birth  of  such  chil* 
dren  respectively,  were  or  shall  be  attainted  of  high  treason, 
by  judgment,  outlawry,  or  otherwise,  either  in  this  kingdom 
or  in  Ireland,  or  whose  fathers,  at  the  time  of  the  birth  of 
such  children  respectively,  by  any  law  or  laws  made  in  this 
kingdom,  or  in  Ireland,  were  or  shall  be  liable  to  the  pe- 
nalties of  high  treason  or  felony,  in  case  of  their  returning 
into  this  kingdom,  or  into  Ireland,  without  the  licence  of  his 
Majesty,  his  heirs  or  successors,  or  of  any  of  his  Majesty's 
royal  predecessors,  or  whose  fathers,  at  the  time  of  the  birth 
of  such  children  respectively,  were  or  shall  be  in  the  actual 
service  of  any  foreign  prince  or  state,  then  in  enmity  with 
the  crown  of  England,  or  of  Ghreat  Britain,  but  that  all  such 
children  are,  were,  and  shall  be  and  remain  in  the  same 
state,  plight  and  condition  to  all  intents,  constructions  and 
purposes  whatsoever,  as  they  would  have  been  in,  if  the  said 
'  act  of  the  seventh  year  of  her  said  late  Majesty's  reign,  or 
this  present  act  had  never  been  made ;  any  thing  herein,  or 
in  the  said  act  of  the  seventh  year  of  her  said  late  Majes- 
ty's reign,  c(»tained  to  the  contrary  in  any  wise  notwith- 
standing. 

Provided  always,  and  be  it  further  enacted  by  the  autho- 
rity aforesaid,  that  if  any  child,  whose  father,  at  the  time  of 
the  birth  of  such  child,  was  attainted  of  high  treason  as 
aforesaid,  or  was  liable  to  the  penalties  of  high  treason  or 
felony,  in  case  of  returning  into  this  kingdom,  or  Ireland, 
without  licence  as  aforesaid,  or  was  in  the  actual  service  of 
any  foreign  prince  or  state,  then  in  enmity  with  the  crown 
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of  England  or  of  Great  Britain  (other  tban»  and  excepting 
always  out  of  this  proviso^  all  children  of  such  persons  who 
went  out  of  Ireland,  in  pursuance  of  the  articles  of  Limerick) 
hath  come  into  Great  Britain  or  Ireland,  or  any  other  of  the 
dominions  belonging  to  the  crown  of  Great  Britain^  and  hath 
continued  to  reside  within  Great  Briiain  or  Ireland,  or  other 
the  dominions  aforesaid,  for  the  space  of  two  years,  at  any 
time  between  the  lOtli  day  of  November  in  the  year  of  our 
Lord  1708,  and  the  S5th  day  of  March  in  the  year  of  our 
Lord  1731,  and  during  such  residence  hath  professed  the 
Protestant  religion,  or  if  any  child,  whose  father*  at  the 
time  of  his  or  her  birth,  was  within  any  of  the  descrip- 
tions  before  mentioned,  hath  come  into  Great  Britain  or 
Ireland,  or  any  other  of  the  dominions  belonging  to  th^ 
crown  of  Qreat  Britain,  and  professed  the  Protestant  reli- 
gion, and  died  within  Great  Britain  or  Ireland,  or  any  other 
of  the  dominions  aforesaid,  at  any  time  between  the  said 
16th  day  of  November  in  the  year  of  our  Lord  1708, 
and  the  said  25th  day  of  March  in  the  year  of  our  Lord 
1731 ;  or  if  any  child,  whose  father  at  the  time  of  his  or  her 
birth,  was  within  any  of  the  descriptions  before  mentionedi 
hatii  been  and  continued  in  the  actual  possession  or  receipt 
of  the  reais  and  profits  of  any  lands,  tenements  or  hereditai- 
mentSy  in  Great  Britain  or  Ireland,  for  the  space  of  one 
whole  year,  at  any  time  between  the  said  16th  day  of  No* 
vember  in  the  year  of  our  Lord  1708,  and  tlie  said  25lh 
day  of  March  in  the  year  of  our  Lord  1731,  or  hath  bona 
fidt^  and  for  good  and  valuable  consideration,  sold,  convey- 
ed, or  settled  any  lands,  tenements  or  hereditaments  in  Great 
Britain  or  Ireland^  and  any  person  claiming  title  thereto^ 
under  such  sale,  conveyance  or  settlement,  hath  been  and 
continued  in  the  actual  possession  or  receipt  of  the  rei^ 
and  profits  thereof,  for  the  space  of  six  months,  between  die 
said  16th  day  of  November  in  the  year  of  our  Lord  1708^ 
and  the  said  25th  day  of  March  in  the  year  of  our  Lord 
1731,  every  such  child  shall  be  deemed,  adjudgedy  aad  to- 
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ken  to  be,  and  to  have  been  a  natural  bom  subject  of  the 
ciowu  of  England,  or  of  the  crown  of  Great  Britain,  to  all 
intents,  constructions  and  purposes  whatsoever ;  any  thing 
herein  contained  to  the  contrary  thereof  in  any  wise  notr- 
witbstattdii^« 

The  statute  13.  of  Geo.  III.  cap.  21,  was  passed  «•  to 
"  extend  the  provisions  of  the  above  act  4.  of  Geo*  II. 
<'  for  naturalising  foreign  Protestants,  and  to  explain 
«  tke  clause  which  relates  to  the  children  of  the  natu* 
<<  nd  bom  subjects  of  the  crown  of  England,  or  of 
*^  Great  Britam,  to  the  children  of  such  children/* 

One  thing  was  still  wanting  to  place  aliens  on  the 
same  footing  with  natives,  viz.  to  secure  the  descent  of 
their  property  to  their  heirs,  according  to  the  rules  of 
the  municipal  law.  For  this  purpose,  a  statute  was 
passed  in  the  11th  and  12th  years  of  the  reign  of  King 
William  III.,  entitled,  '<  An  act  to  enable  his  Majesty's 
'<  natural  bom  subjects  to  inherit  the  estates  of  their 
'*  ancestors,  either  lineal  or  collateral,  notwithstanding 
^  their  father  or  mother  were  aliens.''  But,  ^*  where- 
•<  as  doubts  have  arisen,  whether  the  provision  of  the 
<*  foresaid  statute  would  take  place  in  Scotland  ;  and  it 
**  is  reasonable^  that  the  same  rule  of  succession  should 
'*  take  place  in  both  parts  of  the  united  kingdom,  and 
'<  that  such  doubts  should  be  removed  ;"  therefore  the 
act  16.  of  Geo.  III.  cap.  5%  '*  to  declare  his  Majes- 
'*  tf%  natural  bora  subjects  inheritable  to  the  estate  of 
^  their  ancestors,  whether  lineal  or  collateral,  in  that 
part  of  Great  Britain  called  Scotland,  notwithstand- 
ing their  father  or  mother  were  aliens,"  declares. 
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That  all  and  every  person  being  the  Eang^s  natural  born 
subject  within  this  united  kingdom,  or  any  other  of  the  King^s 
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realths  or  doixiinions,  shall  and  may  hereafter  lawfully  in- 
herit and  be  inheritable  in  Scotland,  as  heir  or  heirs  to  any 
honours,  manors,  lands,  tenements  or  hereditaments,  and 
make  their  pedigrees  and  titles  by  descent  from  any  of  their 
ancestors,  lineal  or  collateral,  although  the  father  or  mother 
or  other  ancestor  of  such  person  by,  from,  through  or  under 
whom  he,  she  or  they  shall  or  may  make  or  derive  their  ti- 
tle or  pedigree,  were  or  was,  or  is  or  are,  or  shall  be  born 
out  of  the  King's  allegiance,  and  out  of  his  Majesty's  realms 
and  dominions,  as  freely,  fully,  and  effectually,  to  all  intents 
and  purposes,  as  if  such  father  or  mother,  or  other  ances- 
tor, by,  from,  through  or  under  whom  he,  she  or  they  shall 
or  may  m^ke  or  derive  their  title  or  pedigree,  had  been  na- 
turalized or  natural  bom  subject  or  subjects  within  the 
King's  dominions,  any  law  or  custom  to  the  contrary  not- 
withstanding. 

IL  Provided  always,  and  be  it  further  enacted.  That  no 
person  or  persons  shall  be  hereby  enabled  to  inherit,  as  heir 
or  heirs,  or  co-heir  or  co-heirs,  to  any  person  dying  sdsed  of 
any  manors,  lands,  tenements  or  hereditaments,  in  posses- 
sion, reversion  or  remainder,  through  any  alien,  ancestor  or 
ancestors,  unless  the  person  so  claiming,  or  deriving  his  title 
as  heir  or  co-heir,  was  or  shall  be  in  being,  and  capable  to 
take  the  same  estate  as  heirs  or  co-heir,  at  the  death  of  the 
person  who  shall  so  last  die  seised  of  such  manors,  lands, 
tenements  or  hereditaments,  and  to  whom  he  or  she  shall  so 
claim  to  be  heirs  or  co-heirs. 

III.  Provided  also,  and  be  it  enacted.  That  in  case  the 
person  or  persons  who  shall  be  in  being,  and  capable  to  take, 
at  the  death  of  the  ancestor  so  dying  seised  of  any  such  ho- 
nours, manors,  lands,  tenements  or  hereditaments,  and  upon 
.whom  the  descent  shall  be  cast,  shall  happen  to  be  a  daugh- 
ter or  daughters  of  any  alien,  "and  that  the  alien  &ther  or 
mother,  through  whom  such  descent  shall  be  derived  by 
•such  daughter  or  daughters,  shall  afterwards,  have  a  son 
born  within  any  of  his  Majesty's  realms  or  dominions^  the 
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descent  so  cast  apon  snch  daughter  or  daughters  shall  be  di- 
Terted  in  favour  of  such  son,  and  such  son  shall  inherit  and 
toke  the  estate  in  like  manner  as  Is  allowed  by  the  common 
law  in  cases  of  the  birth  of  a  nearer  heir ;  or  in  case  such 
£ilber  or  mother  shall  have  no  son  or  sons,  but  shall  have 
one  or  more  daughter  or  daughters  afterwards  bom  within 
snjr  of  his  Majesty's  realms  or  dominions,  the  daughter  or 
daughters  so  born  afterwards  diall  inherit  and  take  in  co- 
parcenary with  the  daughter  or  daughters,  upon  whom  the 
descent  shall  be  cast  at  the  death  of  the  ancestor  last  seised, 
any  thing  in  this  act  contained  to  the  contrary  notwithstand- 
ing. 

Erskine,  III.  10. 10. 

Macao  v.  Officers  of  State,  14.  Nov.  1820,  F.  C.  This  de- 
cision shews,  that  the  act  of  Parliament  establishing  the 
Bank  of  Scotland  conferred  no  privilege  of  naturalization 
on  aliens,  proprietors  of  stock  in  the  bank,  except  the  ori- 
ginal holders  of  such  stock. 


ALIMENT  OF  POOR  PRISONERS. 

MHien  a  debtor  is  incarcerated  at  the  instance  of  a 
creditor,  the  law  requires  that  an  aliment  be  provided 
at  such  creditor's  expense,  in  all  cases  where  the  debtor 
is  unable  to  aliment  himself. 

This  aliment  was  regulated  and  secured  by  the  act 
1696,  cap.  32,  commonly  called  the  Act  of  Grace.  But 
there  is  a  later  statute,  6.  of  Geo.  IV.  cap.  62,  which 
supersedes  the  fonner,  and  is  as  follows : 

^  Whereasi  by  an  act  of  the  Parliament  of  Scotland,  pass- 
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**  ed  in  the  first  Parliament  of  King  William  III.,  intituled, 
**  Act  anait  &e  aliment  cfpomrprimmien^  it  was  enacted,  That 
^  where  any  person  is  made  or  shall  be  made  prisoner  for  a 
^  ciyil  debt  or  cause,  and  shall  be  found  or  become  so  poor 
^  as  that  he  cannot  aliment  himself,  then  and  in  that  case  it 
<•  shall  be  leisom  to  the*Magistratte  of  the  burgh  where  the 
<<  prison  is  to  which  the  said  prisoner  is  committed,  upon  the 
<*  complaint  ofthe  said  prisoner,  and  his  making  failh  in  their 
*^  presence,  that  he  hath  not  wherewith  to  aliment  himsdf,  to 
<<  intimate  the  same  to  the  creditors,  one  or  more,  at  whose  in* 
<<  stance  the  said  person  was  committed  or  is  detamed,  and  to 
<*  require  him  and  them  either  to  provide  and  give  security  for 
<<  an  aliment  to  him,  not  under  three  shillings  Scots,  or  three- 
<^  pence  Sterling /lerdtem,  or  else  to  consent  to  hb  liberation; 
*<  and  whereas  much  distress  is  often  sufiered  by  such  poor 
"  prisoners,  from  the  want  of  support-between  the  time  that 
<'  they  are  committed  to  prison,  and  the  time  when  an  ali- 
<<  ment  is  awarded  and  paid  to  them,  pursuant  to  the  said 
<<  recited  act :"  Be  it  therefore  enacted,  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords,  spiritual  and  temporal,  and  C!!ommons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  expiration  of  one  month  after 
the  passing  of  this  act,  it  shall  not  be  lawful  for  the  gaoler 
or  keeper  of  any  prison,  to  which  a  prisoner  shall  be  brought 
to  be  confined  for  a  civil  debt,  to  receive  such  prisoner  into 
his  custody,  or  confine  him  in  such  prison,  unless  the  sum  of 
ten  shillings  Sterling  shall  be  deposited  in  his  hands  by  the 
creditor  incarcerator,  or  other  person  for  behoof  of  such 
creditor,  as  a  means  of  and  security  for  the  aliment  of  such 
prisoner,  in  the  manner  herein  directed. 

II.  And  be  it  enacted,  in  the  event  of  an  aliment  being 
awarded  under  the  said  recited  act.  That  the  gaoler,  or  other 
person  in  whose  hands  the  said  sum  of  ten  shillings  shall  have 
been  deposited,  shall  pay  out  of  the  same  the  aliment  of  the 
said  prisoner,  at  the  same  rate  at  ^^ich  aliment  shall  sub- 
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sequently  be  aIlo%ed  to  rach  prisonef^  from  the  time  that  be 
shall  have  been  brought  to  the  pris<m  to  the  time  when  ali- 
ment shall  have  been  to  awarded  to  him  pursuant  to  the 
said  recited  act,  and  thereafter  until  the  sum  so  deposited 
shall  be  ^hausted* 

III.  And  be  it  enacted.  That  where^  on  application  by  any 
such  prisoner  for  the  benefit  of  the  said  recited  act,  it  shall 
be  found  that  he  is  not  entitled  to  the  samc^  then  the  whole 
of  the  said  sum  of  ten  shillings  by  this  act  required  to  be  de» 
posited,  shall  forthwith  be  returned  to  the  creditor  or  per- 
son by  whom  the  same  shall  have  been  deposited. 

IV.  And  be  it  enacted,  That  where  any  such  prisoner 
shall  not  ap|^y  for  the  benefit  of  the  said  recited  act,  before 
the  expiry  of  thirty  days  from  the  day  of  his  commitment, 
the  said  sum  of  ten  shillings  shall  in  like  manner  be  return- 
ed to  the  creditor  or  person  by  whom  the  same  shall  haye 
been  deposited,  at  the  expiry  of  the  said  thirty  days. 

V.  And  be  it  enacted.  That  where  an  aliment  shall  be 
awarded  to  any  such  prisoner  pursuant  to  the  said  recited 
act,  but  the  said  sum  of  ten  shillings  shall  not  be  thereby 
exhausted  in  the  manner  herein  directed,  at  the  time  such 
prisoner  shall  be  liberated,  so  much  of  the  said  sum  of  ten 
shillings  as  shall  remain  unexhausted,  shall  be  returned  to 
the  creditor  or  person  by  whom  the  same  shall  be  deposit- 
ed. 

VI.  And  be  it  enacted,  That  where  the  creditor  shall  con- 
sent to  the  liberation  of  any  such  prisoner,  without  payment 
of  any  part  of  the  debt  for  which  he  shall  have  been  incarce* 
rated,  before  such  prisoner  shall  have  had  reasonable  time 
to  obtain  the  benefit  of  the  said  recited  act,  the  said  sum  of 
ten  shillings  shall  be  returned  to  the  creditor  or  person  by 
whom  the  same  shall  have  been  deposited,  after  deducting 
the  amount  of  the  aliment  of  such  prisoner  during  his  con- 
finement, at  the  lowest  rate  at  which  aliment  is  usually  mo- 
dified by  the  magistrate  of  the  burgh. 

YIL  And  bs  it  aiaetod,  That  every  prisoner  who  shall 
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claim  the  benefit  of  the  said  recited  act,  shall  be  bound, 
when  desired,  to  exeente  a  disposition  oaMnon  bomoruMf  in 
favoar  of  the  creditor  at  whose  instance  be  is  incarcerated, 
for  behoof  of  all  "his  creditors,  the  expense  of  soch  disposi- 
tion being  always  defrayed  by  the  creditor  demanding  the 
same;  and  any  prisoner  refusing  to  grant  such  disposition, 
after  being  duly  required  in  writing  so  to  do,  shall  not  be 
entitled  to  aliment  during  the  time  he  shall  persist  in  sudi 
refusal. 

Erskine,  IV.  3.  28.— Bell,  IL  531.— Diet,  voce  Pri- 
soner, Division  III. 

Blair  v.  Magistrates  of  Edinburgh,  11.  Nov.  1704,  Fountain- 
hall. — ^Foote,  Henderson  &  Co.  14.  Dec.  171S Boyd  v. 

Ponton,  21.  Dec  1811.— M^Whinnie,  11.  March  1801.— 
Magistrates  of  Ayr,  7.  Dec  1808,  Mor.  11789.— Magi- 
strates of  Edinburgh  v,  Begbie,  14.  Dec  1808. — Magi- 
strates of  Dundee,  16.  May  1812. — Duncan,  1.  Dec  1815. 
— M'Laine,  9.  June  1821,  Shaw,  I.  62.  —  Anderson  v. 
Magistrates  of  Dingwall,  15.  Jan.  1823,  ib.  II.  116. 


ANN  OR  ANNAT. 


Upon  the  death  of  a  clergyman,  hia  widow  and  cliil- 
dren  have  a  claim  by  law  to  a  certain  part  of  the  sti- 
pend due  for  the  year  subsequent  to  the  incumbent's 
death.  The  amount  of  this  provision  is  fixed  by  the 
act  1672,  cap.  13,  entitled,  "  Act  for  the  ann  due  to  the 
**  executors  of  bishops  and  ministers.**  It  is  in  the 
following  terms : 

The  King's  Majesty,  judging  it  necessary  for  the  good  of 
the  church,  that  such  a  stated  and  equal  coarse  be  taken 
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for  clearing  and  securing  the  Ann  dae  to  the  executors  of 
deoeast  bishops,  beneficed  persons  and  stipendiary  minis- 
ters, as  may  be  suitable  to  the  interest  of  the  executors,  and 
no  discouragement  or  hinderance  to  the  planting  of  the  va- 
cant benefices,  doth  therefore,  with  advice  and  consent  of  his 
Estates  of  Parliament,  statute  and  ordain,  that,  in  all  such  cases 
hereafter,  the  Ann  shall  be  an  half  year's  rent  of  the  benefice 
or  stipend,  over  and  above  what  is  due  to  the  defunct  for  his 
incumbency,  which  is  now  settled  to  be  thus,  o»;  If  the  in- 
cumbent survive  Whitsunday,  there  shall  belong  to  them 
for  their  incumbency  the  half  of  that  year's  stipend  or  bene- 
fice^ and  for  the  Ann  the  other  half:  And  if  the  incumbent 
survive  Michaelmass,  he  shall  have  right  to  that  whole  year's 
rent  fi>r  his  incumbency ;  and  for  his  Ann  shall  have  the  half 
year's  rent  of  the  following  year :  And  that  the  executors 
shall  have  right  hereto^  without  necessity  or  expenses  of  a 
confirmation. 

The  act  50.  Geo.  III.  cap.  84,  §  16,  is  as  follows : 

That  the  executors  or  personal  representatives  of  the  mi- 
nisters deceasing,  whose  stipends  shall  be  augmented  under 
the  authority  of  this  act,  and  the  executors  or  personal  re- 
presentatives of  their  successors,  shall  be  entitled  to  draw 
one-half  yearly  moiety  of  the  augmentations  to  be  granted 
under  the  authority  of  this  act,  in  name  of  Atm^  over  and 
above  the  stipends  that  may  have  been  due  to  the  ministers 
deceasing,  in  the  same  manner  as  is  directed  by  the  law  of 
Scotland  with  respect  to  the  other  stipends  of  the  clergy  of 
Scotland :  and  the  Barons  of  his  Majesty's  Exchequer  shall 
grant  precepts  or  warrants  to  his  Majesty's  said  Receiver- 
General  and  Paymaster,  for  payment  of  the  said  half  yearly 
moiety  in  name  of  Ann^  to  those  having  right  thereto  by  the 
law  of  Scotland,  upon  their  receipt,  and  this  without  the  ne- 
cessity of  any  confirmation  or  other  title  to  be  made  up  in 
that  behal£ 

See  the  title  <'  CammissUm  of 
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Stair,  II.  8.  34.— M'Kenzie,  I.  5.  16.— Enkine,  II. 
10.  66.— Bell,  I.  73. 

DECISIONS. 

Shields  t;.  Town  of  St  Andrew's,  8.  Feb.  1T09, 466 
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It  is  a  general  principle  in  the  law  of  Scotland,  that 
annualrent  or  interest  is  not  due  unless  specially  stipu- 
lated. To  this,  however,  there  are  some  exceptions 
introduced  by  statute ;  and  others,  by  reason  of  their 
eq^ity,  have  been  sanctioned  by  practice. 

The  act  16S1,  cap.  SO,  complains,  in  the  preamble, 
of  the  hardships  sustained  by  creditors  who  got  no  in* 
terest  upon  sums  due  to  them,  although  obliged  to  em- 
ploy legal  measures  for  recovery  of  their  debts.  It 
therefore 

StatuteUi  and  ordaineth,  That  whensoever  any  person  is 
denounced  rebel,  and  put  to  the  home,  for  not  payment  of 
summes  of  money,  owing  by  him,  by  band,  contract,  or 
otherwayes  :  That  after  the  said  denoandation,  the  said 
person  so  denounced  shall  be  subject  to  payment  of  amiuel* 
rent  for  the  saids  summes  for  the  which  he  is  put  to  die 
home,  and  that  of  all  yeares  and  tearmes,  from  the  date  of 
the  said  denounciation,  unto  the  time  of  payment  of.  the 
same ;  and  that  notwithstanding  tb^re  be  no  paction^  nor 
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oonditimi  of  annuelrent  made  betwixt  the  saids  parties, 
which  may  btnde  the  said  partiei  who  is  denounced  rebel, 
anto  the  payment  thereof. 

Bills  of  exchange  contain  no  stipulation  of  interest, 
because  the  purpose  of  them  is  only  temporary,  and 
they  are  expected  to  be  speedily  extinguished.  But, 
in  all  cases  where  a  delay  of  payment  takes  place  be* 
yond  the  appointed  time,  the  act  1681,  cap.  90,  al- 
luding to  foreign  bills  of  exchange,  ordains,  *^  That 
<<  the  sums  contained  in  all  bills  of  exchange  bear  an- 
<*  nualrent,  in  case  of  non-acceptance,  from  the  date 
<*  thereof ;  and,  in  case  of  acceptance  and  not-payment, 
**  from  the  day  of  their  falling  due,  ay  and  while  the 
"  payment  thereof.** 

By  the  act  1696,  cap.  36,  it  is  declared,  <<  That  the 
'*  same  execution  shall  be  competent,  and  proceed  upon 
**  inland  bills  or  precepts,  as  is  provided  to  pass  upon 
*<  foreign  bills  of  exchange,  by  the  20th  act  of  the  3d 
**  Parliament  of  K.  Charles  II,  holden  in  anno  1681 ; 
'<  which  act  is  hereby  extended  to  inland  bills  and  pre- 
*'  cepts  in  all  points.** 

Tbe  act  1686,  cap.  %  entitled,  «<  Act  for  the  better 
"  inbringing  of  his  Mqesty's  supply,**  declares,  "  That 
«  all  cess  which  shall  not  be  paid  within  six  months  af- 
<'  ter  the  same  falls  due,  shall  bear  annualrent  after 
ic  elapsing  of  the  sud  six  months ;  albeit  horning  or 
**  other  diligence  be  not  used  for  the  same/* 

By  Act  of  Sederunt,  1st  February  1610,  "  Sums 
'*  paid  by  cautioners  on  distress,  are  made  to  carry  in- 
*<  terest,  not  only  as  to  the  capital  sum,  but  as  to  the 
*'  interest  paid  by  them ;  for  these  make  truly  9  capi- 
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**  tal  sum  Id  respect  of  the  cautioner  who  pays  them« 
**  without  the  repayment  of  which  he  is  not  indemni- 
"  fied." 
By  Act  of  Sederunt,  31  st  July  1690,  <'  Factors  named 
by  the  Court  on  sequestrated  estates  are  also  made 
'  liable  in  interest  for  what  rents  they  either  have  ac* 
tually,  or  by  proper  diligence  might  have  recovered, 
from  a  year  afler  they  fall  due."  £rsk.  III.  3,  78* 
By  Act  of  Sederunt,  13th  February  1730,  annual- 
rent  is  due  by  factors  on  the  estates  of  pupils  not  ha- 
ving tutors,  or  of  persons  absent,  or  who  are  incapaci- 
tated from  managing  their  own  afiairs  ;  and  that  from 
a  year  after  the  debts  owing  to  such  estates  become 
payable. 

According  to  the  practice  of  the  Supreme  Court, 
interest  is  due  in  the  following  cases,  though  neither 
stipulated  nor  sanctioned  by  statute :  Upon  trades- 
men's accounts,  from  a  year  after  the  date  of  the  last 
item  of  the  account ; — ^upon  a  writer's  professional  ac- 
count, at  the  end  of  three  months  from  the  time  the 
account  was  rendered.  But  where  money  has  been  ad- 
vanced by  a  writer,  in  the  way  of  loan,  and  not  for 
professional  business,  interest  is  due  annually.  Inte- 
rest is  also  due  upon  accounts  between  guardians  and 
their  wards  } — ^upon  trustees'  accounts ; — annuities  to 
widows ;— -provisions  to  children ;  —-servants'  wages }— - 
ministers'  stipend  j^unsettled  insurance ;  and  damages 
found  due  by  a  court. 

The  qiuintum  of  interest,  allowed  to  be  taken  by 
law  for  the  use  of  lent  money,  is  explained  under  the 
title  "  Usury.*' 
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Ef^kine  with  Ivory's  Notes,  III.  3.  J 5. — Thomson  on 
Bills,  p.  626. 

Act  39.  and  40.  Geo.  III.  cap.  54,  **  for  more  effec- 
'*  tually  charging  public  accountants  with  the  pay- 
"  ment  of  interest ;  for  allowing  interest  to  them  in 
"  certain  cases,  and  for  compelling  the  payment  of 
"  balances  due  from  them.** 

DECISIONS. 

Elphbstone,  15.  May  1790,  Mor.  4067. — Scott's  Creditors, 
2.  Feb.  1773,  ib.  14189.— GeiPs  Creditors,  14.  Dec.  1773, 
t».  14190.— Blacks,  9.  July  1812,  F.  C— Graham,  18.  Nov. 
1822,  S.  &  D.  II.  22.  —  Anderson,  81.  Jan.  1805,  Mor. 
14836.— Moir,  17.  May  1821,  S.  &  D.  I.  16.— Hamilton, 
15.  Feb.  1826,  S. &D.  IV.  463.— Grant  r. Leith,  31.  Jan. 

1811,  F.  C. — Crawford,  &c.  v.  Bertram  &  others,  15.  May 

1812,  A.— M'Kenzie  V.  Campbell  &  others,  19.  Dec.  1818, 
i&._Garthland's  Trustees  v.  M'Dowall,  26.  May  1820,  ib. 
—Hill  V.  Gilroy,  25.  May  1821,  ti.— Blair  v.  Oliphant, 
8.  June  1705,  Mor.  p.  473. — Rig  r.  his  Creditors,  30.  Jan. 
1663,  ib.  496.-Huntly  v.  Manson,  8.  July  1642,  ib.  497.-Cre- 
ditors  of  Dick,  14.  Dec.  1756,  ib.  498. — Assignee  of  Angus, 
7.  Dec.  1758,t&.499.-Arbuthnot,4.  Jan.  1758,  lA.  539^Fer- 
guson  V.  Stewart,  16.  June  1763,  ib.  541  — Watson,  12.  Dec. 

1765,  f6.— Cuninghame,  18.  Dec  1821,  S.  &  D.  I.  212 

Montgomery  v.  Wauchope,  4.  June  1822,  ib.  I.  453. — 
Graham  v.  Freer,  14.  Jan.  1824,  ib.  II.  606. — Simson's 
Trustees,  27.  Nov.  1823,  ib.  II.  532 — Hardie,  &c.  r.  Cau- 
vin,  12.  Feb.  1823,  ib.  II.  213.  — Henry  v.  Sutherland, 
18.  Feb.  1801,  Mor.  App.  No.  1.  v.  «  Jnnualrent."  — 
Campbell  v.  Earl  of  Galloway,  3.  March  1802,  No.  4.  ib. 
—Dawson  v.  Pringle,  15.  June  1808,  No.  5.  ib — Hall, 
23.  Nov.  1813,  F.  C. — Queensberry  Executors,  23.  May 
1822,  and  21.  Dec.  1826,  S.  &  D.  V.  189.— Shirras,  25. 
June  1824,  ib.  III.  183.  — Earl  of  Fife  v.  Sir  J.  DuiF,  3. 
March  1827,  ib.  V.  524. 
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APPARENT  HEIRS. 


The  estate  of  a  person  deceased  is  liable  for  his  debts. 
His  heir,  by  getting  right  to  the  estate,  represents  the 
deceased  ancestor  in  all  his  obligations  and  engage- 
ments. But,  as  the  heir  is  now  the  only  debtor,  and 
may  have  contracted  debts  of  his  own,  which,  together 
with  those  of  the  ancestor,  would  more  than  exhaust 
the  estate,  it  is  equitable,  that  the  ancestor's  creditors 
should  have  it  in  their  power  to  secure  a  preference 
over  those  of  the  heir.  This  has  accordingly  been  pro- 
vided for  by  the  legislature. 

The  act  1540,  cap.  106,  declares,  that  credttotis  may 
pursue  him  who  is  charged  to  enter  within  forty  days, 
but  enters  not.     It  is  in  these  terms : 

It  is  statute  and  ordained,  that  letters  sail  be  direct,  be  de- 
liverance of  the  Lordes  of  Councell,  and  at  the  instance  of 
ony  oompleiner,  to  commande  and  charge  tbe  saidis  bere- 
toures  (they  beand  of  perfite  age)  to  enter  to  their  landes, 
zefar  and  daye  being  paste,  after  the  decease  of  their  father, 
or  predecessoures,  quhom  to  they  succeede,  to  enter  to 
the  samin,  within  fourtie  daies,  nixt  after  their  chaise: 
And  failzieing  thereof,  letters  sail  be  direct  to  the  schireffe 
of  the  schire  and  hb  deputes,  to  apprise  the  saidis  landes 
to  the  saidis  creditoures,  for  the  saidis  debtes  (gif  they  be 
liqoide.)  The  quhilk  processe  of  apprising  sail  have  als 
greate  strength,  force  and  effect,  as  the  saidis  aires  were  en- 
tred  theretp,  and  the  saidis  apprised  landes  to  be  balden  of 
the  immediate  snperiour  thereof:  Providing  alwaies,  that  it 
sail  be  leasum  to  the  saidis  heritoures  and  their  successoures, 
to  redeeme  the  saidis  landes,  within  seven  zeires,  ccmfbrme 
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to  the  acte  of  Parliament  maid  tbere-upon  of  before,  and  af* 
ter  the  tenoore  thereof  in  all  poyntes. 

The  act  1621,  cap.  27,  "  Anent  comprising  frpm 
"  apparent  heirs,  extended  as  well  unto  men's  own 
"  debts  as  their  predecessors,"  declares  : 

Our  Soveraigne  Lord,  and  Estates  of  this  present  Parlia- 
ment, ratifies,  approves,  and  confirmes,  the  106  act  of  the 
seaventh  Parliament  of  King  James  the  Fifth,  of  worthy  me- 
mory, intituled,  (The  creditarmay  pursue  Atm,  who  is  charged  to 
aUsTf  and  entreth  notjj  in  all  the  heads,  articles,  and  clauses 
thereof.  With  the  addition  and  explanation  following :  That 
the  same  shall  be  extended  unto  debts  owing  by  any  person 
himselfe,  as  well  as  to  those  which  are  addebted  by  his  pre- 
decessors. For  the  which  debt,  it  shall  be  as  lawful  for  a 
creditor,  to  charge  any  person  to  enter  heir  to  his  prede- 
cessor, and  with  the  like  certification,  as  if  the  predecessor 
had  been  debtor  thereintil.  Where-upon  comprising  may 
follow  in  manner  specified  in  the  said  act. 

The  act  l66l>  cap.  24,  "  concerning  appearing  heirs, 
'*  their  payment  of  their  predecessor's  and  their  own 
*'  debts,''  bestows  on  the  claims  of  the  ancestor's  credi* 
tors  the  capacity  of  receiving  a  preference  over  the  cre- 
ditors of  the  heir.     It  is  in  the  following  terms  : 

Onr  Soveraign  Lord,  with  advice  and  consent  of  the  Es- 
tates of  Parliament,  taking  into  consideration,  that  appearand 
heirs  immediately  after  their  predecessor's  death,  do  fre- 
quently dispone  their  estate  in  whole  or  in  part,  in  prejudice 
of  their  predecessor's  lawful  creditors,  before  their  death  come 
to  their  knowledge,  or  before  they  can  do  lawful  diligence 
against  the  saids  appearand  heirs ;  and  which  dispositions 
the  saids  appearand  heirs  do  often  make  before  they  be 
served  heirs  and  infeft;  or  otherwayes,  by  collusion  they 
suffer  their  predecessor's  estates  to  be  comprised  or  adjudged 

d2 
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from  them  for  payment  of  their  own  proper  debts,  real  eft 
simulate,  without  respect  to  their  predecessor's  creditors : 
And  his  Majesty,  considering  how  just  it  is,  that  every  man's 
own  estate  should  be  first  liable  to  his  own  debt,  before  the 
debts  contracted  by  the  appearand  heirs :  Therefore,  his 
Majesty,  with  consent  foresaid,  declares.  That  the  creditors 
of  the  defunct  shall  be  preferred  to  the  creditors  of  the  ap- 
pearand heir  in  time  coming,  as  to  the  defunct's  estate ;  pro* 
viding  alwayes,  that  the  defunct's  creditors  do  diligence  a* 
gainst  the  appearand  heir,  and  the  real  estate  belonging  to 
the  defunct,  within  the  space  of  three  years  after  the  defunct's 
death.     And  because  it  were  most  unreasonable,  that  the 
appearand  heir,  when  he  is  served  and  retoured  heir,  and  in- 
feft  respective,  should,  for  the  full  space  of  three  years,  be 
bound  up  from  making  rights  and  alienations  of  his  prede- 
cessor's estate ;  and  yet  it  being  as  unreasonable  that  he 
should  dispon  thereupon  immediatly  or  shortly  after  his  pre- 
decessor's death,  in  prejudice  of  his  predecessor's  creditors, 
he  having  year  and  day  to  advise  whether  he  will  enter  heir 
or  not :  Therefore  it  is  hereby  declared.  That  no  right  or 
disposition  made  by  the  said  appearand  heir,  in  so  far  as 
may  prejudge  his  predecessor's  creditors,  shall  be  valid,  un- 
less it  be  made  and  granted  a  full  year  after  the  defunct's 
death. 

In  order  that  the  ancestor's  creditors  may  be  com- 
pletely independent  of  the  heir,  and  at  the  same  time 
to  prevent  the  heir  from  being  a  loser  in  consequence 
of  representing  his  ancestor,  the  act  1695,  cap.  24,  "  for 
•*  obviating  the  frauds  of  apparent  heirs,"  declares, 

That  if  any  man,  since  the  1st  of  January  1661,  have  ser- 
ved, or  shall  hereafter  serve  himself  heir ;  or,  by  adjudica- 
tion on  his  own  bond,  hath,  since  the  time  foresaid,  suc- 
ceeded, or  shall  hereafter  succeed,  not  to  his  immediate  pre- 
decessor, but  to  one  remoter,  as  passing  by  his  father  to  bis 
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goodsire  or  th€  like :  Then,  and  in  that  case,  he  shall  be  liable 
for  the  debts  and  deeds  of  the  person  interjected,  to  whom 
he  was  apparent  heir,  and  who  was  in  the  possession  of 
the  lands  and  estate,  to  which  he  is  served,  for  the  space  of 
three  years,  and  that  in  so  far  as  may  extend  to  the  value  of 
the  said  lands  and  estate,  and  no  further,  deducing  the  debts 
already  paid  :  As  also,  with  this  order  as  to  the  time  past, 
that  all  the  true  and  lawful  debts  of  the  apparent  heir,  en- 
tringas  said  is,  and  already  contracted  with  the  true  and  real 
debts  of  the  predecessor,  to  whom  he  enters,  shall  be  pre- 
ferred in  the  first  place.  As  also,  his  Majesty,  with  advice 
and  consent  foresaid,  statutes  and  ordains,  That  if  any  ap- 
parent heir  for  hereafter,  shall,  without  being  lawfully  ser- 
ved or  entred  heir,  either  enter  to  possess  his  predecessor's 
estate,  or  any  part  thereof,  or  shall  purchase,  by  himself  or 
any  other  to  his  behoof,  any  right  hereto,  or  to  any  legal 
diligence,  or  other  right  affecting  the  same,  whether  redeem- 
able or  irredeemable,  otherwise  than  the  said  estate  is  expo- 
sed to  a  lawful  publick  roup,  and  as  the  highest  offerer  there- 
at, without  any  collusion,  his  foresaid  possession  or  purchase 
shall  be  repute  a  behaviour  as  heir,  and  a  sufficient  passive 
title  to  make  him  represent  his  predecessor  universally,  and 
to  be  liable  for  all  his  debts  and  deeds,  siklike  as  if  the  said 
apparent  heir,  possessing  or  purchasing,  as  said  is,  were  law- 
fully served  and  entred  heir  to  his  said  predecessor :  De- 
claring always,  likeas  it  is  hereby  declared.  That  the  said 
apparent  heir  may  bring  the  said  estate  to  a  roup,  whether 
the  estate  be  bankrupt  or  not  And  it  is  further  statute. 
That  where  rights  or  legal  diligences,  affecting  their  prede- 
cessor's estates,  and  be  found  settled  in  the  person  of  any  such 
near  relation,  to  whom  the  apparent  heir  to  the  foresaid  pre- 
decessor may  also  succeed  as  heir,  the  apparent  heir's  pos- 
sessing by  virtue  of  the  said  rights  and  diligences,  except 
upon  lawful  purchase  by  publick  roup,  as  said  is,  shall  not 
only  be  a  passive  title,  but  the  said  rights  and  diligences  in 
the  person  of  the  said  near  relation,  shall  only  be  sustained 
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as  valid  to  exclude  the  predecessor's  creditors,  in  so  fiir  as 
can  be  qualified  and  instructed,  that  these  rights  and  dili- 
gences were  truly  and  honestly  purchased  for  payment  of 
sums  of  money,  and  no  further.   And  moreover,  his  Majesty, 
with  advice  and  consent  foresaid,  statutes  and  ordains.  That, 
for  hereafter,  any  apparent  heir  shall  have  free  liberty  and 
access  to  enter  to  his  predecessor^  cwnbeneficio  mvenJtariiy  or 
upon  inventary,  as  use  is,  in  executories  and  moveables,  al- 
lowing still  to  the  said  apparent  heir,  year  and  day  to  deli- 
berate^ in  which  time  he  may  make  up  the  foresaid  inventary, 
which  he  is  to  give  up  upon  oath,  full  and  particular  as  to 
all  lands,  houses,  annualrents,  or  other  heritable  rights  what- 
soever, to  which  the  said  apparent  heir  may,  or  pretends  to 
succeed :  Which  inventary  to  be  subscribed  by  him  before 
witnesses,  duly  insert  and  designed,  shall  be  given  in  to  the 
clerk  of  the  sheriff-court  of  the  shire  where  the  defunct's 
lands  and  heritage  ly ;  or  in  case  the  defunct  had  no  lands 
or  heritage  requiring  seisin,  to  the  clerk  of  the  shire  where 
the  defunct  deceased :  To  which  inventary,  the  sheriff,  or 
sheriff-depute,  with  the  clerk  of  the  court,  shall  also  sub- 
scribe in  judgment,  and  record  the  same  in  their  registers, 
and  give  extracts  thereof;  for  all  which,  the  upgiver  of  the 
said  inventary  shall  pay  no  more  to  the  court  and  clerk  there- 
of, on  any  account,  than  the  ordinary  price  of  extracts  in  that 
court,  for  an  extract  of  the  said  inventary :  And  this  inven- 
tary is  to  be  given  in,  recorded  and  extracted  as  said  is,  with- 
in the  said  year  and  day  to  deliberate.     And  thereafter,  the 
foresaid  extract  thereof,  shall,  within  forty  days  after  the  ex- 
piration of  the  said  year  and  day,  be  again  presented  and  re- 
gistrated  in  the  books  of  Council  and  Session,  in  a  particular 
register  to  be  appointed  by  the  Clerk-Register  for  that  efiect. 
And  the  apparent  heir  entring  by  inventary,  in  manner  fore- 
said, is  hereby  declared  to  be  only  liable  to  his  predecessor's 
debts  and  deeds,  secundum  vires  inventarity  and  in  as  far  as 
the  value  of  the  heritage,  given  up  in  inventary,  will  extend, 
and  no  further :  Providing  ajways,  likeas  it  is  hereby  spe- 
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cially  pnyfided,  That  if  the  aforesaid  apparent  heir  shall  have 
any  introflibsion  with  the  defuncts  heritable  estate,  or  any 
part  thereof,  otherwise  than  necessary  intromission,  for  cus* 
tody  and  preservation,  before  his  giving  in,  recording  and 
extracting  the  said  inventary  in  manner  foresaid,  or  if  he 
shall  fraudfuUy  omit  any  thing  out  of  the  said  inventary,  that 
is,  which  yet  he  shall  be  found  to  have  intrometted  with,  or 
possessed,  then,  and  in  either  of  these  cases,  he  shall  lose  the 
benefit  of  the  inventary,  and  be  universally  liable,  as  if  en- 
tred  heir  without  inventary.  And  further.  That  if  any  part  of 
the  said  heritable  estate  shall  be,  without  fraud,  omitted  to  be 
given  up  by  him  in  the  foresaid  inventary,  and  shall  not  in  the 
mean  time,  be  affected  by  the  diligence  of  a  lawfid  creditor, 
he  shall  have  liberty,  so  soon  as  he  comes  to  the  knowledge 
thereof,  and  within  forty  days  thereafter,  to  make  an  eik  of 
the  same  to  the  said  inventary :  Which  eik  is  to  be  made  and 
subscribed,  given  in  and  recorded,  in  the  same  manner  with 
the  principal  inventary  above  mentioned.  And,  lastly,  it  is 
hereby  declared.  That  apparent  heirs,  if  they  please,  may 
enter  without  inventary,  as  formerly,  in  all  points,  and  that, 
whether  they  enter  with  or  without  inventary,  they  are  still 
to  enter  by  service  and  retour,  or  by  precepts  of  clare  contiai^ 
in  manner  formerly  accustomed. 

And  the  act  I696,  cap.  11,  in  explanation  of  the 
preceding  statute,  declares. 

That  such  apparent  heirs,  who  before  the  making  of  the 
said  act,  and  according  to  the  law  for  the  time,  have  pur- 
chased by  themselves,  or  others,  partial  rights  to  their  pre- 
decessor's estates,  are  not  included  in  the  above-mentioned 
part  of  the  said  act,  but  that  they  may  proceed  to  compleat 
their  said  partial  purchases,  by  further  purchasing  and  ac- 
quiring; of  other  rights  or  diligences  affecting  the  said  estate, 
or  any  part  thereof,  according  to  the  laws  in  force  before  the 
making  of  the  said  act,  without  incurring  the  construction  or 
hazard  of  a  behaviour  as  heir,  or  of  any  passive  title  to  make 
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them  represent  their  predecessors  uniTersally,  and  to  be 
liable  for  all  their  debts  and  deeds,  any  thing  in  the  foresaid 
act  notwithstanding. 

Bankton,  III.  5. 6?.— Stair,  11. 12. 29.— Erskine,  III. 
8.  94.— Bell,  11.  433. 

Act  of  Sederunt  relative  to  this  subject,  28.  Feb.  1662. 

In  illustration  of  the  act  l66l,  it  was  found,  in  the 
case  of  M'Lachlan  v.  Bennet,  15.  June  1826,  that  a 
general  adjudication  at  the  instance  of  the  trustee  for 
the  creditors  of  the  heir,  within  three  years  of  the  an- 
cestor's death,  was  sufficient  to  entitle  the  defunct's  cre- 
ditors to  a  preference.  All  the  authorities  are  quoted 
in  Shaw's  report  of  this  case.  Vol.  IV.  p.  71 2. 
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In  the  title  *'  Advocation,'*  the  right  to  bring  a  judg- 
ment pronounced  by  an  inferior  court,  under  the  review 
of  the  Court  of  Session,  has  been  explained.  Within 
certain  limits,  the  same  right  of  appeal,  and  power  of 
review,  are  competent  to  the  Judges  at  the  Circuit 
Courts. 

The  statute  20.  of  Geo.  II.  cap,  43,  inter  alia  pro- 
vides : 

And  to  the  end  that  the  jurisdiction  of  the  Circuit  Courts, 
in  that  part  of  Great  Britain  called  Scotland,  may  be  ren- 
dered more  useful  and  beneficial  to  his  Majesty's  subjects  in 
that  part  of  the  united  kingdom,  be  it  further  enacted  by 
the  authority  aforesaid,  That  it  shall  and  may  be  lawful 
to  and  for  any  party  or  parties  conceiving  himself  or  them- 
selves aggrieved  by  any  interlocutor,  decree,  sentence,  or 
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judgment  of  the  theriflPs  or  Stewart's  court  of  any  county, 
shire,  or  stewartry,  or  of  the  courts  of  any  royal  borough, 
or  burgh  of  r^^ality  or  barony,  or  of  any  court  of  any  baron, 
or  other  heretor  having  such  jurisdiction,  as  is  not  hereby 
abrogated  or  taken  away,  where  such  interlocutor,  decree, 
sentence,  or  judgment  shall  be,  concerning  matters  criminal, 
of  whatever  nature  or  extent  the  same  may  be^  except  all 
cases  which  infer  the  loss  of  life  or  demembration,  or  in 
matters  civil,  where  the  subject-matter  of  the  suit  did  not  ex- 
ceed in  value  the  sum  of  twelve  pounds  Sterling,  to  complain 
and  seek  relief  against  the  same,  by  appeal  to  the  next  Cir- 
cuit Court  of  the  Circuit  wherein  such  county,  shire,  or 
stewartry,  royal  borough,  or  burgh  of  regality  or  baron}*,  or 
such  barony  or  estate  shall  lie,  so  as  no  such  appeal  be  com- 
petent before  a  final  decree,  sentence,  or  judgment  pro- 
nounced ;  and  such  appeal,  it  shall  be  lawful  for  the  party 
conceiving  himself  aggrieved,  to  take  and  enter  in  open  court, 
at  the  time  of  pronouncing  such  decree,  judgment,  or  sen- 
tence, or  at  any  time  thereafter,  within  ten  days,  by  lodging 
the  same  in  the  hands  of  the  clerk  of  court,  and  serving  the 
adverse  parQr  with  a  duplicate  thereof  personally,  or  at  his 
dwelling-house,  or  his  procurator  or  agent  in  the  cause,  and 
serving  in  like  manner  the  inferior  judge  himself,  in  case  the 
appeal  shall  contain  any  conclusion  against  him  by  way  of 
censure  or  reparation  of  damages,  for  alleged  wilful  injus- 
tice, oppression,  or  other  malversation;  and  such  service 
shall  be  sufficient  summons  to  oblige  the  respondents  to  at- 
tend and  answer,  at  the  next  Circuit  Court,  which  shall  hap- 
pen to  be  held  fifteen  days  at  least  after  such  service ;  and 
thereupon  the  judge  or  judges,  at  such  Circuit  Court,  shall 
and  may  proceed  to  cognosce,  hear,  and  determine  any  such 
appeal  or  complaint,  by  the  like  rules  of  law  and  justice  as 
the  Court  of  Session,  or  Court  of  Justiciary  respectively, 
may  now  cognosce  and  determine  in  suspensions  of  the  in* 
terlocutors,  decrees,  sentences,  or  judgments  of  such  inferior 
courts ;  but  the  said  Circuit  Court  shall  proceed  therein  in  a 
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smnuary  way ;  and  in  case  they  ihall  find  the  reaaons  of  any 
sacb  appeal  not  to  be  relevant,  or  not  instructed,  or  shall  de- 
termine against  the  party  so  complaining  or  appealing,  the 
said  judge  or  judges  shall  condemn  the  appellant  or  corn- 
plainer  in  such  costs  as  the  court  shall  think  proper  to  be 
paid  to  the  other  party,  not  exceeding  the  real  costs  bonafiie 
expended  by  such  party ;  and  the  decree,  sentence,  or  judg- 
ment of  such  Circuit  Court,  in  any  of  the  cases  aforesaid, 
shall  be  final. 

Provided,  That  so  much  of  this  act  as  relates  to  appeals 
in  civil  causes  to  the  Circuit  Courts  as  aforesaid,  shall  be  in 
force  for  the  space  of  ten  years,  to  be  computed  from  the  said 
25th  day  of  March,  and  to  the  end  of  the  then  next  session 
of  Parliament,  and  no  longer. 

Provided  always.  That  wherever  such  appeal  shall  be 
brought,  such  complainer  at  the  same  time  he  enters  his  ap- 
peal as  aforesaid,  shall  lodge  in  the  hands  of  the  c|erk  of 
court,  from  which  the  appeal  is  taken,  a  bond,  with  a  suffi- 
cient cautioner  for  -answering  and  abiding  by  the  judgment 
of  the  Circuit  Court,  and  for  paying  the  costs,  if  any  shall 
be  by  that  court  awarded ;  and  the  derk  of  court  shall  be 
answerable  for  the  sufficiency  of  such  cautioner. 

Provided  always,  and  it  is  hereby  enacted  by  the  autho- 
rity aforesaid.  That  in  case  such  Circuit  Court  shall,  in  cog- 
noscing or  proceeding  upon  such  appeal,  find  any  such  dif- 
ficulty to  arise,  that  by  means  thereof  such  Circuit  Court 
cannot  proceed  to  the  determination  of  the  same»  consistent- 
ly with  justice  and  the  nature  of  the  case ;  in  any  such  case, 
and  not  otherwise,  it  shall  and  may  be  lawful  to  and  for  such 
Circuit  Court  to  certify  such  appeal,  together  with  the  rea- 
sons of  such  difficulty,  and  the  proceedings  thereupon  had 
before  such  Circuit  Court,  to  the  Court  of  Session,  or  Court 
of  Justiciary  respectively ;  which  courts  are  hereby  respec- 
tively authorised  and  required  to  proceed  in,  and  determine 
the  same. 
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This  act  was  made  perpetual  by  SI.  of  Geo.  IL  cap. 
4%,  and  extended  to  all  actions  where  the  sum  pursued 
for  is  under  £.  S5  Sterling  by  the  statute  54.  of  Geo. 
III.  cap.  67,  which  is  quoted  in  the  title  "  Justiciary 
"  Caurt.^ 

The  mode  of  appeal  from  the  Court  of  Session  to  the 
House  of  Lords  is  r^ulated  by  the  following  sections 
of  the  statute  48.  of  Geo.  III.  cap.  151. 

m 

XV.  And  be  it  enacted,  That  hereafter  no  appeal  to  the 
Hoase  of  Lords  shall  be  allowed  from  interlocutory  judg- 
ments, but  such  appeals  shall  be  allowed  only  from  judg- 
ments or  decrees  on  the  whole  merits  of  the  cause,  except 
with  the  leave  of  the  Division  of  the  Judges  pronouncing 
such  interlocutory  judgments ;  or  except  in  cases  where  there 
is  a  difference  of  opinion  among  the  Judges  of  the  said  Di- 
vision ;  nor  shall  any  appeal  to  the  House  of  Lords  be  al- 
lowed from  interlocutors  or  decrees  of  Lords  Ordinary  which 
have  not  been  reviewed  by  the  Judges  sitting  in  the  Divi- 
sion to  which  such  Lords  Ordinary  belong:  Provided,  that 
when  a  judgment  or  decree  is  appealed  from,  it  shall  be 
competent  to  either  party  to  appeal  to  the  House  of  Lords 
from  all  or  any  of  the  interlocutors  that  may  have  been  pro- 
nounced in  the  cause,  so  that  the  whole,  as  far  as  it  is  neces- 
sary, may  be  brought  under  the  review  of  the  House  of 
Lords. 

XVI.  Provided  always,  and  be  it  enacted.  That  if  the  re- 
claiming or  representing  days  against  an  interlocutor  of  a 
Lord  Ordinary  shall,  from  mistake  or  inadvertency,  have 
expired,  it  shall  be  competent,  with  the  leave  of  the  Lord 
Ordinary,  to  submit  the  said  interlocutor  by  petition  to  the 
review  of  the  Division  to  which  the  said  Lord  Ordinary  be- 
longs ;  but  declaring  always,  that  in  the  event  of  such  peti- 
tion being  presented,  the  petitioners  shall  be  subjected  in 
the  payment  of  the  expences  previously  incurred  in  the  pro- 
cess by  the  other  party. 
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XVII.  And  be  it  ei^acted,  That  when  any  appeal  is  lodg- 
ed in  the  House  of  Lords,  a  copy  of  the  petition  of  appeal 
shall  be  laid  by  the  respondent  or  respondents  before  the 
Judges  of  the  Division  to  which  the  cause  belmigs :  And  the 
said  Division,  or  any  four  of  the  Judges  thereof,  shall  have 
power  to  regulate  all  matters  relative  to  interim  possession, 
or  execution  and  payment  of  costs  and  expences  already 
incurred,  according  to  their  sound  discretion,  having  a  just 
regard  to  the  interests  of  the  parties  as  they  may  be  afiected 
by  the  affirmance  or  reversal  of  the  judgment  or  decree  ap- 
pealed from. 

XVIII.  And  be  it  enacted.  That  it  shall  not  be  compe- 
tent, by  appeal  to  the  House  of  Lords,  touching  the  regula- 
tions so  made  as  to  such  interim  possession,  execution  and 
payment  of  expences  or  costs,  to  stop  the  execution  of  such 
regulations  as  shall  have  been  so  made  as  aforesaid  respecting 
the  same :  Provided  that  when  the  appeal  touching  the  judg- 
ment or  decree  appealed  from  shall  be  heard,  it  shall  be 
competent  for  the  House  of  Lords  to  make  such  order  and 
give  such  judgment  respecting  all  matters  whatsoever  which 
shall  have  been  done  or  have  taken  place  in  pursuance  of,  or  in 
consequence  of,  such  regulations  so  made  as  to  interim  pos- 
session, execution  and  payment  of  expences  or  costs,  as  the 
justice  of  the  case  shall  appear  to  the  said  House  of  Lords 
to  require. 

XIX.  And  be  it  enacted.  That  if  upon  hearing  the  ap- 
peal it  shall  appear  to  the  House  of  Lords  to  be  just  to  de- 
cree or  adjudge  the  payment  of  interest  simple  or  compound 
by  any  of  the  parties  in  the  cause  to  which  each  appeal  re- 
lates, it  shall  be  competent  to  the  said  House  to  decree  or 
adjudge  the  payment  thereof^  as  the  said  House,  in  its  sound 
discretion,  shall  think  meet. 

XX.  And  be  it  enacted,  That  if  any  appeal,  presented 

after  the  passing  of  this  act  to  the  House  of  Lords  against  an 

interlocutor  or  decree  of  the  said  Court,  or  either  of  the 

•  •  •       * 
Divisions  thereof,  shall  be  dismissed  for  want  of  prosecution. 
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it  shall  be  lawful  for  any  respondent  in  such  appeal  to  ap- 
ply by  petition  to  that  Division  of  the  Court  of  Session  to 
which  such  cause  shall  belong :  And  it  shall  be  competent  to 
the  Judges  of  the  said  Division,  upon  such  petition,  to  de- 
cree pajrment  of  interest  simple  or  compound,  by  the  appel- 
lant to  such  respondent,  in  ^ch  manner  as  the  said  Division 
in  its  sound  discretion  shall  think  meet,  together  with  the 
costs  or  expences  which  have  been  incurred  in  consequence 
of  such  appeal 

The  other  clauses  of  this  act  Jiave  been  superseded 
by  statute  6.  of  Geo.  IV.  cap.  HO.  of  which  the  two 
following  sections  relate  to  appeals : 

XXV.  And  be  it  further  enacted,  That  from  and  after  the 
expiration  of  fourteen  days  after  the  first  day  of  the  next 
session  of  Parliament,  the  decrees  or  orders  of  the  Court  of 
Session,  whether  pronounced  before  or  after  that  time,  shall 
be  final,  and  not  subject  to  be  complained  of  by  appeal  to 
the  House  of  Lords,  unless  the  petition  of  appeal  shall  be 
lodged  with  the  clerk  of  Parliament,  or  the  clerk  assistant, 
within  two  years  from  the  day  of  signing  the  last  interlocutor 
appealed  from,  or  before  the  end  of  fourteen  days  to  be  ac- 
counted from  and  after  the  first  day  of  the  session  or  meet- 
ing of  Parliament  for  the  dispatch  of  public  business  next 
ensuing  the  said  two  years :  Provided  always,  that  when  the 
person  or  persons  entitled  to  appeal  shall  be  out  of  the  king- 
dom of  Great  Britain  and  Ireland,  it  shall  be  competent  for 
him  or  them  to  enter  an  appeal  at  any  time  within  five  years 
from  the  date  of  the  last  interlocutor,  if  he  or  they  shall  remain 
abroad  so  long,  or  within  two  years  firom  the  time  of  coming 
into  Great  Britain  or  Ireland ;  the  time  allowed  to  such  per- 
son or  persons  for  lodging  his  or  their  appeal  in  no  case  on 
account  of  mere  absence  exceeding  the  foresaid  space  of  five 
years,  together  with  the  space  that  may  elapse  before  the 
end  of  the  fourteenth  day  from  and  after  the  session  or  meet- 
ing of  Parliament  next  after  the  expiration  of  the  said  five 
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years ;  and  in  case  the  person  or  persons  so  entitled  to  ap^ 
peal  shall  be  under  the  age  of  twenty-one  years,  or  fwn  com- 
pos mentist  it  shall  be  competent  for  theni»  or  their  heirs  or 
representatives,  where  no  appeal  had  been  preriously  enter- 
ed on  this  behalf  to  enter  an  appeal  at  any  time  within  two 
years  after  full  age  or  coming  of  sound  mind,  or  after  the. 
death  of  the  person  so  disqualified  and  the  opening  of  the 
succession  to  the  heir,  or  before  the  end  of  fourteen  days 
after  the  first  day  of  the  session  or  meeting  of  Parliament 
next  ensuing  the  said  two  years. 

XXVI.  And  be  it  further  enacted,  That  when  any  cause 
shall  be  carried  by  appeal  to  the  House  of  Lords,  the  ap- 
pellant shall  lay  before  the  House  a  copy,  certified  as  au- 
thentic by  the  signature  of  one  of  the  Principal  Clerks  of 
Session,  or  of  one  of  the  assistants  of  the  said  clerks,  for 
whom  the  Principal  Clerks  shall  be  responsible,  of  the  whole 
record  of  the  averments  and  pleas  authenticated  by  the  Lord 
Ordinary  in  manner  above  directed ;  and  instead  of  such 
cases  as  are  delivered  at  present  to  the  House  of  Lords, 
each  party  shall  present  to  the  House  of  Lords  a  case  con- 
taining a  printed  copy  of  the  record  as  authenticated,  and 
of  the  case  presented  to  the  Court  of  Session,  if  such  there 
be ;  and  they  shall  also  be  at  liberty  to  annex  a  supplement- 
ary statement,  containing  an  account  of  the  further  steps 
which  have  been  taken  in  the  cause  since  the  record  was 
completed,  or  the  former  cases  prepared,  and  copies  of  the 
interlocutors  or  parts  of  interlocutors  complained  against, 
with  a  summary  of  such  additional  reasons  as  may  be  thought 
fit,  set  down  in  the  form  now  used  in  the  House  of  Lords. 

Erskine  L  3.  27.  and  IV,  3.  2, 

DECISIONS.— ACT  20.  GEO.  II.  Cap.  43. 

Davidson  and  Co.  10.  Dec.  1822,  S.  &  D.  II.  76. 
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48.  GEO.  III.  cap.  151. 

Brodie,  22.  Nov.  1814,  F.  C— Earl  of  Mansfield  v.  Hen- 
derson, 2.  March  1815,  ibid* — Johnston  v.  Brown,  17. 
May  1815,  fftiif.— Sibbald  &  others,  17.  Nov.  1809.  ibid. 
—Stewart  v.  Leslie,  10.  Dec.  1811,  f&MH— Thom,  24.  May 
1811,  tMl— Ladies  Essex  &  Mary  Ker,  11.  Nov.  1812, 
ibid, — Countess  of  Hadinton  e.  Stein,  20.  Nov.  1811,  ibid. 
—Murray,  23.  Nov.  181 1,  ifruf.— Maidment,  5.  July  1816, 
ibid. — Campbell,  &c.9.  Harley's  Trustees,  6.  July  1822,  S. 
&  D.  I.  550.— M'Kenzie,  9.  March  1822,  ibid.  I.  396.  — 
M'Mikan  v.  Crawfurd,  8.  Feb.  1822,  ibid.  L  301.—  Milne 
r.  Imlay,  25.  Jan.  1822,  ibid.  I.  268. — Watson  t;.  John- 
stone, 22.  Jan.  1822,  ibid.  I.  261. — ^Henderson  28.  Jan. 
1802,  Mor.  App.  No.  I.  v.  Appeal. — Macnab,  &c.  r.  Mar- 
tin, &c  24.  Dec.  1803,  No.  2.  ibid. — Forbes  r.  Mcintosh, 
&c.  3.  Dec.  1822,  S.  &D.  II.  58.— Davidson  &  Co.  r.  Mac- 
kle,  10.  Dec.  1822,  ihid.ll.  76.— Brown,  &c.  v.  Jeffrey,  &c. 
20.  Dec.  1822,  ibid.  II.  104.— Bailliei;.  Lady  Saltoun,  18. 
Jan.  1823,  ibid.  II.  128.— Aitken  v.  Greenhill,  8.  March 
1823,  ibid.  II.  282.— Brock  v.  Cabbell,  11.  March  1823, 
ibid  II.  291. — Stephenson's  Trustees  r.  Marquis  Tweed- 
dale,  3.  July  1823,  ibid  II.  447. — Writers  to  the  Signet 
V.  Graham,  2.  March  1824,  ibid  IL  764. 


ARRESTMENT. 


When  a  creditor  is  obliged  to  prosecute  a  debtor 
whose  funds  consist  of  a  claim  or  Jus  crediti,  at  the 
debtor's  instance,  against  a  third  party,  the  diligence  of 
arrestment  is  an  intimation  and  command  to  the  debtor 
in  the^ii^  crediti  not  to  settle  with  the  creditor  in  that 
obligation,  **  until  the  debt  whereupon  the  arrestment 
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**  proceeds  be  secured  or  satisfied/'  Such  is  the  de- 
scription of  arrestments  given  by  Lord  Stair,  III.  1 .  S4; 
and  it  corresponds  with  Mr  Erskine's  definition,  III. 
6.2. 

The  act  1581,  cap.  118,  "  Anent  deforcements, 
*^  breaking  of  arrestments,  and  alienations  made  in  de- 
"  fraud  of  creditors,**  is  as  follows  : 

Forsameikle  as  it  is  heavelie  compleened  to  our  Soveraine 
Lord,  be  divers  his  subjectes.  That  quben  they  have  upon 
their  lang  travell  and  expenses  recovered  their  sentence,  they 
ar  deforced  in  execution  thereof:  Lyke  as  quhen  arreist- 
mentes  ar  maid  to  make  the  gudes  furthcummand,  after  the 
recovery  of  the  debt,  the  samin  ar  contempnandlie  broken : 
And  farder,  the  execution  of  sentences  and  decreetes  are  oft- 
times  impedite  be  fraudfuU  alienationes  of  the  debtoures 
landes  and  guddes,  maid  be  them  throw  colorate  meanes,  to 
their  friendes  and  conjunct  persones :  And  the  pleyes  and 
actions  upon  deforcements,  breaking  of  arreistments,  and  re- 
duction of  fraudefuU  alienationes,  hes  bene  swa  tedious, 
sumpteous  and  langsum,  that  very  fewe  of  them  are  brocht 
to  ony  gude  end,  quhairby  our  Soveraine  Lordis  authoritie 
is  contemned,  and  his  subjectes  are  brocht  to  great  incon- 
venient. For  remeid  quhairof,  it  is  statute  and  ordained. 
That  the  Lordes  of  Councell  and  Session  proceede  sum- 
marlie  and  diligentlie  in  all  actiones  of  deforcementes,  and 
breaking  of  arreistmentes,  to  be  intented  before  them,  at  the 
instance  of  quhatsOmever  persones,  and  speciallie  that  the 
saidis  actiones,  quhen  they  are  called,  sail  with  all  convenient 
speed  without  intermission  be  put  to  ane  poynt,  after  the'' 
calling  thereof.  And  that  the  persones  convict  of  deforce- 
ment, or  breaking  of  arreistment,  sail  be  punisched  be  the 
escheit  of  their  guddes  movabill,  and  punischment  of  their 
persones,  at  our  said  Soveraine  Lordis  will,  according  to  the 
lawes  observed  of  before,  with  this  addition.  That  the  pairtie 
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reeoverer  of  the  sentence,  sail  be  first  payed  of  his  debt  and 
of  his  expenses,  to  be  heichlie  taxed  be  the  saidis  Lordis, 
and  of  ane  certaine  summe  of  money  to  be  modified  at  the 
saidis  Lordis  discretion,  to  the  pairtie,  for  the  damnage  and 
interest  susteined  be  him.  Anent  the  quhilk  the  pairtie  in- 
terest sail  have  the  reddie  execution  upon  the  first  and  red- 
diest  guddes  and  geare  of  the  persone  convict,  notwith- 
standing the  richt  of  the  escheit  perteining  to  our  said  So- 
veraine  Lord,  quha  for  weill  of  his  subjects,  wills  and  grantis 
that  the  creditours  be  preferred  to  him  in  this  case.  And 
further,  with  advise  of  his  saidis  Three  Estaites,  it  is  statute 
and  ordained  be  his  Hienes,  That  all  giftes  of  escheit,  quhilkis 
sail  be  given  hereafter,  to  quhatsumever  person  or  persones, 
of  guddes,  geare,  and  uthers  cummand  in  his  Hienes  handes 
for  deforcement,  or  breaking  of  arreistment,  sail  conteine  ex- 
presse  exception  and  reservation,  to  the  creditour,  of  the 
summes  recovered  for  his  principall  debt,  expenses,  and 
summe,  to  be  modified  as  said  is :  And  gif  ony  gift  of  es- 
cheit proceeding  upon  the  cause  foresaid  be  given  without 
the  said  reservation  and  exception,  the  same  sail  be  null  and 
of  nane  availl.  And  sik-Iike,  for  the  greater  expedition  of 
reduction  of  alienationes  and  dispositiones  of  landes  and 
guddes,  maid  in  fraude  of  the  creditour,  it  is  statute  and  or« 
dained,  that  the  samin  be  maist  summarlie  decided  and  pri- 
viledged  be  summondes  upon  21  dayes  warning,  without 
diet,  table  or  continuation  of  uther  summonds :  And  that 
the  pairtie  receiver  of  the  saidis  fraudefull  alienationes  and 
dispositiones  sail  not  be  heard  to  defend  therein,  except  that 
they  (before  they  be  admitted  to  produce  the  saidis  aliena- 
tiones and  dispositiones,  and  to  answer  to  the  summonds) 
contigne  in  the  handes  of  the  Clerk  of  Register  and  his  de» 
pntes,  for  qnhome  he  sail  be  halden  to  answer,  sik  summes 
of  money,  as  sail  be  modified,  be  the  discretion  of  the  saidis 
Lordes,  to  be  delivered  to  the  pairty  persewer,  in  case  the 
saidis  alienationes  and  dispositiones  sail  be  declared  fraud- 
fiiU. 

x 
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In  some  cases,  the  debt  whereupon  the  arrestment 
proceeds  bears  only  a  small  proportion  to  the  amount 
of  the  claim  arrested  ;  and  the  action  for  the  debt  may 
continue  so  long  in  court  as  to  produce  much  incon- 
venience to  the  arrestee ;  or  the  debtor  may  desire  a 
settlement  during  the  dependence  of  the  process.  This 
may  be  effected  on  complying  with  the  condition  of  the 
act  I6l7f  cap.  IJf  **  anent  the  loosing  of  arrestments/' 
which  declares,  **  That  all  bills  and  supplications  for 

*  loosing  of  arrestments,  which  shall  be  past  and  deli- 

*  vered  by  the  Lords  of  Council  in  time  coming,  shall 

*  be  past  upon  caution  to  be  found  in  their  books  :  and 

*  ordains  the  clerk  of  the  bills  to  receive  the  said  cau- 

*  tion  before  the  giving  out  of  the  same  for  raising  of 

*  letters  thereupon :  And,  if  any  arrestments  be  other- 

*  ways  loosed,  the  same  to  be  null  and  ineffectual.'' 
The  act  1661,  cap.  51,  declares,  ^*  That  all  sums  of 

<  money  which  are  addebted  by  bondsj  contracts,  and 

*  other  personal  obligements,  whereupon  no  infeft- 
'  ments  have  followed,  are  and  shall  be  arrestable  at 

*  the  instance  of  any  creditor,  notwithstanding  that  the 

*  bonds,  contracts,  and  other  obligements  bear  pay- 

*  ment  of  annualrents  :  And  the  King's  Majesty,  with 

*  advice  and  consent  foresaid,  declares,  that  this  shall 

*  noways  change  the  nature  of  the  said  sums,  nor  pre- 

*  judge  the  heir,  nor  any  other  person,  their  rights  to 

*  the  same  as  being  heritable,  which  are  hereby  de- 

*  clared  to  remain  in  their  own  nature  unchanged  by 

<  this  act,  prout  dejure^  except  that  only  the  same  are 

*  arrestable." 

By  statute  54.  of  Geo.  III.  cap.  137,  §  2,  arrest- 
ments may  be  used  before  a  summons  is  executed,  pro- 
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Tided  there  be  no  undue  delay  in  this  latter  step.  And 
in  cases  of  notour  bankruptcy,  vl  pari  passu  preference 
is  declared  to  belong  to  all  arrestments  and  poindings 
executed  within  sixty  days  prior,  or  four  months  sub- 
sequent, to  the  date  of  such  bankruptcy.  See  title 
"  Bankrupt.** 

Act  of  Sederunt,  1.  February  16T7. 

Act  of  Sederunt,  23.  Jan.  1779:  Wages  due  to  the  farm  ser- 
Tants  of  a  bankrupt  tenant  are  privileged  debts  on  the 
price  of  the  bankrupt's  effects,  and  preferable  to  arres- 
ters. 

Act  of  Sederunt,  11.  July  1826,  as  to  loosing  of  arrest- 
ments. 

By  statute  19-  of  Geo.  III.  cap.  SO,  §  78>  annuities 
granted  to  the  widows,  or  provisions  to  the  children,  of 
ministers  are  declared  not  to  be  arrestable.  As  to  ar- 
restment in  the  hands  of  banking  companies,  see 
7.  Geo.  IV.  cap.  67. 

DECISIONS. 

Weir,  2.  Feb.  I8i4,  F.  C— Johnston,  23.  Jan.  1813,  ib.— 
Houston,  S.  Feb.  1824,  S.  &  D.  II.  672.— Atkinson,  14. 
Jan.  1808,  Mor.  App.  No.  8. 17.  <<  Service  and  Confirmee 
fibn."— Dunlop,  29.  Jan.  1823,  S.  &  D.  II.  167.— M*Far- 
lane,  20.  Nov.  1823,  i6.  II.  605.— Pitcairn  &  Scott,  7.  Feb. 

1809,  F.  C.  Bell,  IL  80.— Mill,  18.  Dec.  1812,  F.  C 

Kennedy,   IS.  Dec.  1821,  Shaw.  —  May  7.  June  1825, 

S.  &  D.  IV.  76 Pindar,  27.  May  1824,  ib.  III.  69.— 

Dick,  1.  June  1815,  F.  C— Thomson,  318,  Bell,  II.  76 

Paterson,  16.  Feb.  1826,  S.  &  D.  IV.  477.  —  CampbeU, 
25.  Nov.  1823,  ib.  11.  518.  —  Anderson,  Child  &  Co.  4. 
Febu  1825,  ib.  III.  498.— Syme,  7.  Dec.  1824,  t*.  III.  872. 
—Smith,  14.  May  1823,  t».  It.  307.— McDonald,  2.  Feb. 
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1826,  t&.  III.  494 — MKieachy,  2.  March  1808,  Bell,  II. 
366.— M^Ewan,  27.  May  1817,  F.  C— Campbell,  Thom- 
son &  Co.  28.  May  1803,  Mor.  App.  No.  2.  v.  "  ImpUed 
«  Assignation:'— M^DonM  &  Elder  v.  M*Leod,  15.  Jan. 
1811,  F.  C— M^Aulay  v.  Sault,  6.  March  1821,  ».— Ber- 
trams V,  Barry  &  Bruce,  eo  die,  ib.  —  Wight,  23.  May 
1822,  f&.— Fife  Banking  Co.  8.  June  1822,  tft.— Bedwells 
&  Yates  V.  Tod,  2.  Dec.  1819,  ib — Sharp,  Fairlie  &  Co. 

21.  Feb.  1822,  ib. 

Various  illustrations  in  Mor.  voce  «  Arrestmentj''  beginning 
at  p.  675,  arranged  under  the  following  heads  : 

Warrant  of  arrestment,  p.  675.— Formalities,  685.— What 
subjects  arrestable,  695.— In  whose  hands  arrestment  may 
be  used,  732.— What  property  is  affected  by  it,  765.  — 
Nature  and  effect  of  arrestment,  773.— Decree  of  forth- 
coming, 778.— Breach  of  arrestment,  784.  —  Loosing  of 
arrestment,  787.— Ranking  of  arrestments,  807.— See  also 
Mor.  App.  V,  "  Arrestment:^ 

Countess  of  Hadinton,  8.  March  1822,  S.  &  D.  I.  387.  — 
M«Ewen  ».  Blair  &  Morison,  13.  Feb.  1822,  ».  I.  313— 
Wight,  28.  May  1822,  ib.  I.  424.— More  v.  Stirling  & 
Sons,  5.  July  1822,  ift.  1.  547.  —  Creditors  of  Campbell, 
10.  March  1798,  Mor.  1224.-University  of  Glasgow,  16. 
Dec.  1773,  tft.  682.— Dalrymple,  23.  June  1762,  tft.  752.— 
Davidson,  1 1.  Dec.  1784,  tft.  761— Watson,  5.  Dec.  1794, 
»6.  731.— Grierson,  25.  Feb.  1780,  tft.  759.— Douglas,  29. 
June  1796,  tft.  16213— M* Arthur,  22.  July  1760,  tft.  808. 


ARTIFICERS. 


At  one  period,  the  Government  seems  to  have  enter- 
tained  a  jealousy  of  any  artificers  being  enticed  to  leave 
this  country,  and  to  communicate  the  knowledge  of 
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their  art  to  foreign  nations.  There  are  several  statutes 
directed  against  those  who  seduced  artificers  to  go  into 
foreign  parts.  But  their  provisions  to  this  effect  have 
been  repealed,  although  the  acts,  in  other  respects,  con- 
tinue in  force. 

The  first  of  these  is  the  statute  5.  of  Geo.  I.  cap.  26, 
entitled,  <^  An  act  to  prevent  the  inconveniences  arising 

from  seducing  artificers  in  the  manufactures  of  Great 

firitain  into  foreign  parts.''  This  act  has  been  wholly 
repealed. 

The  act  93.  of  Geo.  II.  cap.  13,  was  passed  for  a 
similar  purpose ;  and  moreover  prohibits,  in  §  3,  the 
exportation  of  tools  or  utensils  used  in  the  woollen  or 
silk  manufacture  to  any  port  not  connected  with  the 
British  dominions ;  and  the  penalty  is  declared  to  be, 
that  the  offender  shall  "  not  only  forfeit  and  lose  such 
^*  tools  and  utensils,  or  parts  or  parcels  thereof  which 
**  shall  be  so  loaden  or  put  on  board  as  aforesaid,  but 
**  also  the  sum  of  £.200,"  &c.  Section  4.  of  this  statute 
empowers  officers  of  the  customs  to  seize  such  tools ; 
which,  after  legal  condemnation,  are  to  be  sold  by  auc- 
tion to  the  highest  bidder,  and  the  proceeds  given,  one 
bulf  to  his  Majesty,  and  the  other  half  to  the  officer 
who  made  the  seizure.  By  section  5.  it  is  declared, 
that  captains  or  masters  of  vessels,  who  permit  such 
tools  to  be  put  on  board  their  ships  or  boats,  shall  for- 
feit £.100;  and  if  they  belong  to  his  Majesty's  ser- 
vice, they  shall,  besides  the  penalty  of  £»100,  forfeit 
their  office,  and  be  incapable  of  any  office  under  his 
Majesty. 

Another  act,  14.  of  Geo.  III.  cap.  71  >  was  passed 
"  to  prevent  the  exportation  to  foreign  parts  of  utensil^ 
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**  made  use  of  in  the  cotton,  linen,  woollen,  or  silk  ma- 
**  liufactures  of  this  kingdom."  This  act  continues  in 
force,  as  well  as  the  concluding  part  of  the  former  one, 
against  exportation  of  tools. 

Another  statute,  22.  of  Geo.  III.  cap.  60,  was  passed, 
<<  to  prevent  the  seducing  of  artificers  or  workmen  em- 
**  ployed  in  printing  calicoes,  &c.  to  go  abroad :  And  to 
prohibit  the  exporting  to  foreign  parts  of  any  such 
blocks,  plates,  or  other  implements.''  The  lattw  part 
only  of  this  act  is  in  force. 

The  statute  S5.  of  Geo.  III.  cap.  67*  was  passed, 
**  to  prohibit  the  exportation  to  foreign  parts  of  tods 
'*  and  utensils,  made  use  of  in  the  iron  and  steel  mar 
nufactures  of  this  kingdom  ;  and  to  prevent  the  se- 
ducing of  artificers  or  workmen  employed  in  these 
manufactures  to  go  into  parts  beyond  the  seas."  The 
first  part  only  of  this  act  continues  in  force ;  and  it  has 
been  explained,  amended,  and  extended  to  other  tools, 
by  the  act  26.  of  G^o.  III.  cap.  89* 

The  statute  5.  of  Geo.  IV.  cap.  97»  repeals  the  va- 
rious laws  relative  to  artificers  going  into  foreign  parts. 
And  the  statute  6.  of  G^o.  IV.  cap.  129»  i^peals 
*^  the  laws  relating  to  the  combination  of  workmen," 
and  makes  '*  other  provisions  in  lieu  thereof."  It  is  as 
follows : 

<<  Whereas  an  act  was  passed  in  the  last  session  of  Par- 
*<  liament,  entitled,  An  act  to  repeal  the  laws  relative  to  the 
*<  combination  ofworkmmy  and  for  other  purposes  (herein  men- 
<'  tionedf  by  which  act  various  statutes  and  parts  of  statutes 
<^  relating  to  combinations  among  workmen,  for  fixing  the 
«  wages  of  labour,  and  for  regulating  and  controlling  the 
*<  mode  of  carrying  on  any  .manufacture,  trade  or  business 


-V 


ARTIFICERS.  71 

^*  were  rq>ealed|  and  other  provisions  were  made  for  pro- 
^<  tecting  the  free  employment  of  capital  and  labour,  and  for 
^  punishing  combiniU;ions  interfering  with  such  freedom,  by 
^  means  of  violence,  threats,  or  intimidation :  And  whereas 
^<  the  provisions  of  the  said  act  have  not  been  found  effec** 
*'  tual:  and  whereas  such  combinations  are  injurious  to  trade 
**  and  commerce,  dangerous  to  the  tranquillity  of  the  coun« 
*<  try,  and  eq>ecially  prejudicial  to  the  interests  of  all  who 
(«  are  concerned  in  them :  and  whereas  it  is  expedient  to 
*^  make  further  provision,  as  well  for  the  security  and  per- 
<«  sonal  freedom  of  individual  workmen  in  the  disposal  of 
*<  their  skill  and  labour,  as  for  the  security  of  the  property 
**  and  persons  of  masters  and  employers,  and  for  that  pur- 
*'  pose  to  repeal  the  said  act,  and  to  enact  other  provisions 
^'  and  regulations  in  lieu  thereof:"  therefore  repeals  the  said 
recited  act. 

IL  Various  acts  are  recited  and  repealed :  And  all  enact- 
ments in  any  other  statutes  or  acts^  which,  immediately  be- 
fore the  passing  of  the  said  recited  act  of  the  last  session  of 
Parliament,  were  in  force  throughout,  or  in  any  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  relative  to  com- 
binations to  obtain  an  advance  of  wages,  or  to  lessen  or  alter 
the  hours  or  duration  of  the  time  of  working,  or  to  decrease 
the  quantity  of  work,  or  to  regulate  or  controU  the  mode  of 
carrying  on  any  manufacture,  trade  or  business,  or  the  ma- 
nagement thereof,  or  relative  to  combinations  to  lower  the 
rate  of  wages,  or  to  increase  or  alter  the  hours  or  duration 
of  the  time  of  working,  or  to  increase  the  quantity  of  work, 
or  to  regulate  or  controU  the  mode  of  carrying  on  any  ma- 
nufacture, trade  or  business,  or  the  managem'ent  thereof,  or 
relative  to  fixing  the  amount  of  the  wages  of  labour,  or  re- 
lative to  the  obliging  workmen  not  hired  to  enter  into  work, 
and  every  enactment  enforcing  or  extending  the  application 
of  any  of  the  said  several  enactments  so  repealed,  shall,  not^ 
withstanding  the  repeal  of  the  said  recited  act  of  the  last 
session  of  Parliament,  still  be  and  remain  repealed,  except 
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only  so  far  as  the  same  or  any  of  them  may  have  repealed 
any  former  act  or  enactment. 

III.  And  be  it  further  enacted,  That  from  and  after  the 
passing  of  this  act,  if  any  person  shall,  by  violence  to  the 
person  or  property,  or  by  threats  or  intimidation,  or  by  mO" 
lesting,  or  in  any  way  obstructing  another,  force,  or  endea- 
vour to  force  any  journeyman,  manufacturer,  workman,  or 
other  person  hired  or  employed  in  any  manufacture^  trade 
or  business,  to  depart  from  his  hiring,  employment  or  work, 
or  to  return  his  work  before  the  same  shall  be  finished,  or 
prevent,  or  endeavour  to  prevent  any  journejrman,  manufac- 
turer, workman,  or  other  person  not  hired  or  employed,  from 
hiring  himself  to,  or  from  accepting  work  or  employment  from 
any  person  or  persons ;  or  if  any  person  shall  use  or  employ 
violence  to  the  person  or  property  of  another,  or  threats  or 
intimidation,  or  shall  molest,  or  in  any  way  obstruct  another 
for  the  purpose  of  forcing  or  inducing  such  person  to  be- 
long to  any  club  or  association,  or  to  contribute  to  any  com- 
mon fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his 
not  belonging  to  any  particular  club  or  association,  or  not 
having  contributed,  or  having  refused  to  contribute  to  any 
pommon  fund,  or  to  pay  any  fine  or  penalty,  or  on  account 
of  his  not  having  complied,  or  of  bis  refusing  to  comply  with 
any  rules,  orders,  resolutions  or  regulations  made  to  obtain 
an  advance,  or  to  reduce  the  rate  of  wages,  or  to  lessen  or 
alter  the  hours  of  working,  or  to  decrease  or  alter  the  quan- 
tity of  work,  or  to  regulate  the  mode  of  carrying  on  any  ma- 
nufacture, trade  or  business,  or  the  management  thereof:  or 
if  any  person  shall,  by  violence  to  the  person  or  property  of 
another,  or  by\hreats  or  intimidation,  or  by  molesting,  or  in 
any  way  obstructing  another,  force,  or  endeavour  to  force 
any  manufacturer  or  j>erson  carrying  on  any  trade  or  busi- 
ness, to  make  any  alteration  iq  his  mode  of  regulating,  ma- 
naging, con<lucting  or  carrying  on  such  manufacture,  trade 
or  business,  or  to  limit  the  number  of  his  apprentices,  or 
the  number  or  description  of  his  journeymen,  workmen  or 


ARTIPICER&  78 

servants,  every  person  so  offending  or  aiding,  abetting  or 
assisting  therein,  being  convicted  thereof  in  manner  herein 
after  mentioned,  shall  be  imprisoned  only,  or  shall  and  may 
be  imprboncd  and  kept  to  hard  labour,  for  any  time  not  ex- 
ceeding three  calendar  months. 

IV«  Provided  always,  and  be  it  enacted,  That  this  act 
shall  not  extend  to  subject  any  persons  to  punishment,  who 
shall  meet  together  for  the  sole  purpose  of  consulting  up- 
on, and  determining  the  rate  of  wages  or  prices,  which  the 
persons  j>resent  at  such  meetings,  or  any  of  them,  shall  re- 
quire or  demand  for  his  or  their  work,  or  the  hours  or  time 
for  which  be  or  they  shall  work  in  any  manubctnre,  trade  or 
business,  or  who  shall  enter  into  any  agreement,  verbal  or 
written,  among  themselves,  lor  the  purpose  of  fixing  the  rate 
of  wages  or  prices  which  the  parties  entering  into  such  agree- 
ment, or  any  of  them,  shall  require  or  demand  for  his  or 
their  work,  or  the  hours  of  time  for  which  he  or  they  will 
work  in  any  manufacture,  trade  or  business ;  and  that  per- 
sons so  meeting  for  the  purposes  aforesaid,  or  entering  into 
any  such  agreement  as  aforesaid,  shall  not  be  liable  to  any 
prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the 
c<Hitrary  notwithstanding. 

V.  Provided  also,  and  be  it  further  enacted.  That  this  act 
shall  not  extend  to  subject  any  persons  to  punishment  who 
shall  meet  together,  for  the  sole  purpose  of  consulting  upon 
and  determining  the  rate  of  wages  or  prices  which  the  persons 
present  at  such  meeting,  or  any  of  them,  shall  pay  to  his  or  their 
journeymen,  workmen  or  servants  for  their  work,  or  the  hours 
or  time  of  working  in  any  manufacture,  trade  or  business,  or 
who  shall  enter  into  any  agreement,  verbal  or  written,  among 
themselves,  for  the  purpose  of  fixing  the  rate  of  wages  or 
pric^es,  which  the  parties  entering  into  such  agreement,  or 
any  of  them,  shall  pay  to  his  or  their  journeymen,  workmen 
or  servants,  for  their  work,  or  the  hours  or  time  of  work  in 
any  manufacture,  trade  or  business;  and  that  persons  so 
meeting  for  the  purposes  aforesaid,  or  entering  into  any  such 
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agreement  as  aforesaidi  shall  not  be  liable  to  any  ptosecu* 
tion  or  penalty  for  so  doing,  any  law  or  statute  to  the  con- 
trary notwithstanding. 

VL  And  be  it  further  enacted^  That  all  and  every  persons 
and  person  who  shall  or  may  offend  against  this  act,  shall 
and  may,  equally  with  all  other  personSi  be  called  uppn  and 
compelled  to  give  his  or  her  testimony  and  evidence  as  s 
witness  or  witnesses  on  behalf  of  hu  Majesty,  or  of  the  pro- 
secutor or  informer,  upon  any  information  to  be  made  or  ex* 
hibited  under  this  act,  against  any  other  person  or  j>ersons 
not  being  such  witness  or  witnesses  as  aforesaid ;  and  that 
in  all  such  cases,  every  person  having  givep  his  or  her  testi- 
mony of  evidence  as  aforesaid  shall  be,  and  is  hereby  in- 
demnified of,  from  and  against  any  information  to  be  laid,  or 
prosecution  to  be  commenced  against  him  or  her,  for  having 
o£fended  in  the  matter  wherein  or  relative  to  which  he,  she 
or  they  shall  have  given  testimony  or  evidence  as  aforesaid. 

VII.  <<  And  for  the  more  effectually  enforcing  and  carry- 
**  ing  into  execution  the  provisions  of  this  act^"  be  it  further 
enacted.  That  on  complaint  and  information  on  oath,  before 
any  one  Justice  or  Justices  of  the  Peace,  of  any  offence  ha- 
ving been  committed  against  this  act,  within  his  or  their  re- 
spective jurisdictions,  and  within  six  calendar  months  befpre 
such  complaint  or  information  shall  be  made,  such  Justice 
or  Justices  are  hereby  authorised  and  required  to  summon 
the  person  or  persons  charged  with  being  a^  offender  or  of- 
fenders against  this  act,  to  appear  before  a9y  two  such  Jus- 
tices at  a  certain  time  or  place  to  be  speci^^d ;  and  if  any 
person  or  persons  bo  summoned  shall  not  appear  accord^ig 
to  such  summons,  then  such  Justices  (proof  on  oath  having 
been  first  made  before  then)  of  the  due  service  of  such  sum- 
mons upon  such  person  or  persons,  by  delivering  the  same 
to  him  or  them  personally,  or  leaving  the  same  at  his  or 
their  usual  place  of  abode,  provided  the  same  shall  be  so  left 
twenty-four  hours  at  least  before  the  time  which  shall  be 
appointed  to  attend  the  said  Justices  upon  such  summons,) 
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shall  iptke  md  Usue  their, warrant  or  warranty  for  appre- 
hending the  person  or  persons  so  sammgnedy  and  not  ap* 
pearing  as  aforesaidi  and  bringing  biod  or  th§m  before  such 
Justice! :  or  it  shaU  be  lawful  for  such  Justices,  if  thejr  shall 
think  fit,  witjiu>ut  issuing  anjr  previbfis  summpns,  and  instead 
of  issuing  the  sam£|,  upon  such  coijnplaint  and  information  as 
aforesaic^  to  make,  and  issue  their  warrant  or  warrants  for 
apprehending  thepersop  or  pecsonsy  by^uch  information 
charged  to  haya  offended  against  this  acjt,  and  bringing  him 
or  ihem  befi^ure  such  Justicie^  •  and  upon  th^  person  or  per* 
sons  complained  i^ainst  app^riqg  upon  such  summons,  or 
being  brought  by  virtue,  of  such  warrant  or  warrants  before 
such  Justices,  or  upon  proof  on  oath  of  such  person  Or  per- 
sons absconding,,  so  that  such  warrant  or  warrants  cannot  be 
executed^  then,  such  Justices  shall,  and  they  are  hereby  au- 
thorised  and  required  forthwith  to  make  inquiry  touching 
the  matters  complained  og  and  to  examine  .into  the  same  by 
the  oath  or  oaths  of  any  one  or  more,  credible  person  or 
persons  as  sha}l  be  requisite,  and  to  hear  and  determine  the 
mattec  of  every  such,  complaint ;  and,  upon  confession  by 
the  party,  ^r  proof  by  one  or  more  credible  witness  or  wit- 
nesses upon  oath,  to  convict  or  acqnit  the  party  or  parties, 
against  whom  complaint  shall  have  been  made  as  aforesaid. 
•VliJ.  And  be  it  further  enacted,  That  it  shall  be  lawful 
for  the  Justices  of  the  Peace,  before  whomi  a^y  wck  com- 
plaint and  information  shall  be  made  as  aforesaid, .  and  they 
are  hereby  authorised  and  required,  at  the  request  in  writing 
cS  any  of  the  parties^  to  issue  his.  or  their  summons  to  any 
witness  or  witnesses  to  appear,  and  give  evidence  before  such 
Justices,  at  the  time  and  place  appointed  for  hearing  and  de* 
termining  such  ccmiplaint,  and  which  time  and  plaqe  shall 
be  specified  in  such  summons ;  and,  if  any  person  or  persons 
so  summoned  to  appear  as  a  witness  or  witnesses  as  afore- 
said, shall  not  appear  before  such  Justices  at  the  time  and 
place  specified  in  such  summons,  or  o£fer  some  reasonable 
excuse  for  the  default,  or  appearing  according  to  such  sum- 
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mons,  shall  not  submit  to  be  examined  as  a  witness  or  wit* 
nesses,  and  give  his  or  their  evidence  before  such  JnsticeSy 
touching  the  matter  of  such  complaint,  then  and  in  every 
such  case,  it  shall  be  lawful  for  such  Justices,  and  they  are 
hereby  authorised  (proof  on  oath,  in  the  case  of  any  person 
not  appearing  according  to  such  summons  havuig  been  first 
made  before  such  Justice  of  the  Peace  of  the  due  service  of 
such  summons  on  every  such  person,  by  delivering  the  same 
to  him  or  her,  or  by  leaving  the  same  twenty-four  hours  be- 
fore the  time  appointed  for  such  person  to  appear  before 
sfich  Justices,  at  the  usual  place  of  abode  of  such  person,) 
by  warrant  under  the  hand  of  such  Justices,  to  commit  such 
person  or  persons  so  making  default  in  appearing, .  or  ap- 
pearing and  refusing  to  give  evidence,  to  some  prison  with- 
in the  jurisdiction  of  such  Justices,  there  to  remain  without 
bail  or  mainprise  for  three  calendar  months,  or  until  such 
person  or  persons  shall  submit  to  be  examined,  and  give 
evidence  before  such  Justices  as  aforesaid. 

IX.  And  be  it  further  enacted.  That  the  Justices  before 
whom  any  person  or  persons  shall  be  convicted  of  any  of- 
fence against  this  act,  or  by  whom  any  person  shall  be  com- 
mitted to  prison  for  not  appearing  as  a  witness,  or  not  sub- 
mitting to  be  examined,  shall  cause  all  such  convictions,  and 
the  warrants  or  orders  for  such  commitments,  to  be  drawn  up 
in  the  form  and  to  the  efiect  set  forth  in  the  schedule  to  this 
act  annexed. 

X.  Applies  only  to  England. 

XL  Provided  always,  and  be  it  enacted.  That  in  Scot- 
land all  prosecutions  under  this  act  may  be  insisted  in  at  the 
instance  of  the  public  prosecutor,  and  may  be  judged  of, 
either  by  two  Justices  of  the  Peace,  or  by  the  Sheriff  of  the 
county  within  which  the  offence  may  have  been  committed. 

XIL  Provided  always,  and  be  it  further  enacted,  That  if 
any  person  convicted  of  any  offence  or  offences  punishable 
by  this  act,  shall  think  himself  or  herself  aggrieved  by  the 
judgment  of  such  Justices  before  whom  he  or  she  shall  have 
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been  convicted,  such  person  shall  have  liberty  to  appeal 
from  every  such  conviction  to  the  next  Court  of  General 
Sessions  or  General  Quarter  Sessions  of  the  Peace,  which 
shall  be  held  for  the  county,  riding,  division,  city,  liberty, 
town  or  place  wherein  such  ofience  was  committed :  And 
that  the  execution  of  every  judgment  so  appealed  from  shall 
be  suspended,  in  case  the  person  so  convicted  shall  imme- 
diately enter  into  recognisances  before  such  Justices  (which 
they  are  hereby  authorised  and  required  to  take,)  himself  in 
the  penal  sum  of  L.  10,  with  two  suflBcient  sureties  in  the  penal 
sum  of  L.  10  of  lawful  money  of  Great  Britain,  upon  condi* 
tion  to  prosecute  such  appeal  with  efiect,  and  to  be  forth- 
coming to. abide  the  judgment  and  determination  of  the  said 
next  General  Sessions  or  General  Quarter  Sessions,  and  to 
pay  such  costs  as  the  said  Court  shall  award  on  such  occa- 
sion :  And  the  Justices  in  the  said  next  Court  of  General 
Sessions  or  General  Quarter  Sessions  are  hereby  authorised 
and  required  to  hear  and  determine  the  matter  of  the  said 
appeal,  and  to  award  such  costs  as  to  them  shall  appear 
just  and  reasonable,  to  be  paid  by  either  party;  which  deci- 
sion shall  be  final :  And  if,  upon  hearing  the  said  appeal,  the 
judgment  of  the  Justices  before  whom  the  appellant  shall  have 
been  convicted  shall  be  aflSrmed,  such  appellant  shall  imme- 
diately be  committed  by  the  said  Court  to  the  common  gaol 
or  house  of  correction,  without  bail  or  mainprise,  according 
to  such  conviction,  and  kr  the  space  of  time  therein  men* 
tioned. 

XIII.  Provided  also,  and  be  it  further  enacted,  That  no 
Justice  of  the  Peace,  being  also  a  master  in  the  particular 
trade  or  manufacture  in  or  concerning  which  any  offence  is 
charged  to  have  been  committed  under  this  act,  shall  act  as 
such  Justice  under  this  act 
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The  power  of  the  Banks  and  Banking  Companies  in 
Scotland,  to  issue  notes  for  sums  of  money,  is  restrained 
by  two  statutes. 

The  act  5.  of  Geo.  III.  cap.  49,  "  to  prevent  the 
inconvenience  arising  from  the  present  method  of  is- 
suing notes  and  bills  by  the  banks,  banking  com- 
panies and  bankers,  in  that  part  of  Great  Britain  call- 
<*  ed  Scotland,''  is  in  the  following  terms  : 

'^  Whereas  a  practice  has  prevailed  in  Scotland  of  issuing 
*^  notes,  commonly  called  bank-notes,  for  sums  of  money 
*^  payable  to  the  bearer  on  demand,  or,  in  the  option  of  the 
<(  issuer  or  granter,  payable  at  the  end  of  six  months,  with  a 
**  sum  equal  to  the  legal  interest  from  the  demand  to  that 
*^  time :  And  whereas  notes  with  such  option  as  aforesaid 
<*  have  been  circulated  in  that  part  of  the  united  kingdom 
*<  to  a  great  extent,  and  do  pass  from  hand  to  hand,  as 
« specie,  whereby  great  inconvtoiences  have  arisen.''   For 
remedy  whereof,  may  it  please  your  Majesty  that  it  may  be 
enacted,  and  be  it  enacted,  &c.  That  from  and  after  the 
15th  day  of  May  1760,  it  shall  not  be  lawful  for  any  person 
or  persons  whatsoever,  bodies  politic  or  corporate,  to  issue 
or  give,  or  cause  to  be  issued  or  given,  within  Scotland,  any 
note,  ticket,  token  or  other  writing  for  money  of  the  nature 
of  a  bank-note,  circulated,  or  to  be  circulated  as  specie,  but 
such  as  shall  be  payable  on  demand,  in  lawful  money  of 
Great  Britain,  and  without  reserving  any  power  or  option  of 
delaying  payment  thereof  for  any  time  or  term  whatsoever; 
and  that  from  and  after  the  said  15th  day  of  May  1766,  all 
notes,  tickets,  tokens,  or  other  writings  for  money  of  the  na- 
ture of  a  bank-note,  issued  previous  to  the  said  day,  and  cir- 
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culated  as  specie  in  that  part  of  the  united  kingdom^  shall, 
and  they  are  hereby  declared  and  adjudged  to  be  payable 
on  demand  in  lowful  money  aforesaid ;  any  option,  condition 
or  other  clause  therein  contained  to  the  contrary  notwith- 
standing. 

II.  Provided  always,  That  nothing  contained  in  this  act 
shall  prevent  any  person  or  persons  whatsoever,  bodies  po- 
litic or  corporate,  from  issuing  post-bills  payable  seven  days 
after  sight,  in  the  same  manner  as  they  are  at  present  issued 
by  the  Bank  of  England. 

III.  And  be  it  further  enacted.  That  all  and  every  person 
or  persons  whatsoever,  bodies  politic  or  corporate,  and  the 
legal  administrators  of  such  person  or  persons,  bodies  poli- 
tic or  corporate,  who  shall,  after  the  said  15th  day  of  May 
1766,  issue,  or  cause  to  be  issued  any  note,  ticket,  token  or 
other  writing  for  money  of  the  nature  of  a  bank-note,  cir- 
culated, or  to  be  circulated  as  specie,  contrary  to  the  di- 
rections of  this  act  before  mentioned,  and  to  the  true  intent 
and  meaning  thereof,  shall  for  every  such  offence  forfeit  and 
pay  to  the  person  or  persons  who  shall  inform  and  prosecute 
lor  the  same  j£.500  Sterling,  with  ftill  costs  of  suit ;  to  be 
sued  for  and  recovered  by  way  of  complaint  before  the  Court 
of  Session,  upon  fifteen  days'  notice  to  the  person  or  per- 
sons, bodies  politic  or  corporate  complained  of;  which  com- 
plaint the  said  Court  of  Session  is  hereby  authorised  and 
required  summarily  to  determine  without  abiding  the  course 
of  any  roll. 

IV.  And  for  rendering  the  payment  of  all  notes,  accepted 
bills,  post-bills,  tickets,  tokens  or  other  writings,  for  money, 
of  the  nature  of  a  bank  or  banker's  note,  circulated,  or  to  be 
tirculated  as  specie  in  that  part  of  the  united  kingdom,  more 
efiectaal,  be  it  further  enacted,  &c.  That  fi-om  and  after  the 
passing  of  this  act,  summary  execution  shall  proceed  upon 
^ery  such  note,  accepted  bill,  post-bill,  ticket,  token  or 
other  writing,  at  the  instance  of  the  holder  thereof,  against 
the  person  or  persons,  bodies  politic  or  corporate,  and  the 
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legal  admiDistrators  of  such  person  or  persons  liable  in  pay- 
ment of  the  same,  not  only  for  the  sum  or  sun^  therein  con- 
tained, but  also  for  the  interest  thereof,  from  the  time  of  de- 
manding payment,  and  that  a  protest,  taken  at  the  ot&ce  of 
the  person  or  persons,  bodies  politic  or  corporate,  liable  in 
payment  of  the  same,  between  the  hours  of  nine  in  the  morn- 
ing and  three  in  the  afternoon,  for  not  payment,  or  for  not 
marking  of  any  such  note,  accepted  bill,  post-bill,  ticket,  to- 
ken, or  other  writing,  shall  be  registrable  in  the  Courts  of 
Session,  or  other  competent  judicatories,  at  any  time  within 
six  months  after  the  date  of  such  protest,  that  letters  of  horn- 
ing upon  a  charge  of  six  days,  and  the  other  usual  execu* 
tion  of  the  law  of  Scotland,  may  pass  thereupon,  in  the  same 
manner  as  is  competent  by  the  law  of  Scotland  upon  pro- 
tests of  bills  of  exchange  and  inland  bills  duly  registered. 

V.  And  be  it  further  enacted,* That  no  suspension  or  sist 
of  such  charge,  or  other  execution,  shall  pass,  but  upon  a 
discharge  by  the  holder  of  the  note  or  notes,  accepted  bills, 
or  post-bills  so  protested,  or  upon  an  offer  or  tender  made 
to  him  or  her,  in  the  form  of  an  instrument,  duly  signed  by 
a  notary-public,  and  two  witnesses,  of  the  full  contents  of 
such  note  or  notes,  bill  or  bills,  with  the  legal  interest  there* 
of  from  the  date  of  the  said  protest,  and  also  of  the  expen- 
ces  of  the  said  protest,  registration,  and  such  diligence  as 
shall  haye  followed  thereupon,  to  be  certified  by  an  ac- 
count under  tlie  hand  of  the  holder  of  such  note  or  notes, 
accepted  bills,  post-bills,  or  other  writings  aforesaid,  all 
in  lawful  money  of  Great  Britain,  saving  and  reserving 
always  to  the  person  or  persons,  bodies  politic  or  corpo* 
rate,  who  'shall  make  such  payment,  their  action  at  com- 
mon law,  before  any  competent  court,  for  repetition  of  any 
overcharge  in  such  account  of  expences,  and  to  the  person 
or  persons  who  shall  have  protested  such  note  or  notes,  his, 
her,  or  their  action,  before  any  competent  court,  for  wh& 
further  damage  he,  she,  or  they,  may  have  incurred  by  the 
undue  delay  of  payment 
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VI.  And  for  preventing  the  unnecessary  expence  and  de* 
lay  of  protesting  each  note,  accepted  bill,  post-bill,  ticket, 
token,  or  other  writing  aforesaid,  separately,  be  it  enacted, 
That  the  holder  of  such  note,  accepted  bill,  post^bill,  ticket, 
token,  or  other  writing  aforesaid,  after  prefixing  to  his  or 
her  protest  the  fall  tenor  and  contents  of  any  one  note,  ac- 
cepted bill,  post-bill,  ticket,  token,  or  other  writing  afore* 
said,  issued  by  the  person  or  persons,  bodies  politic  or  cor« 
porate,  against  whom  such  protest  is  to  be  taken,  may  and 
shall  subjoin  thereto  the  dates  and  numbers  of  all  other  notes 
or  writings  aforesaid,  of  the  same  tenor  and  contents  where- 
of he  or  she  shall  then  demand  payment ;  which  protest  be- 
ing duly  registered  as  aforesaid,  shall  be  sufficient  warrant 
for  issuing  letters  of  horning  and  all  other  execution  of  the 
law,  for  payment  of  the  contents  of  the  whole  notes,  accept- 
ed bills,  post-bills,  tickets,  tokens,  or  other  writings  afore- 
said, so  specified  in  the  protest,  any  law,  usage  or  custom  to 
the  contrary  notwithstanding. 

VIL  And  whereas  a  practice  has  of  late  prevailed  in  that 
part  of  the  united  kingdom  called  Scotland,  of  issuing  and 
circulating  notes  as  specie  of  the  nature  of  bank-notes  for 
small  sums,  less  than  twenty  shillings  lawful  money  of  Great 
Britain,  ^*  whereby  great  inconveniences  have  arisen :''  For 
remedy  whereof,  be  it  further  enacted,  That  from  and  after 
the  1st  day  of  June  1765,  no  note,  accepted  bill,  post-billf 
ticket,  token,  or  other  writing  circulated,  or  which  may  be 
circulated  as  specie,  in  the  manner  of  a  bank  or  banker's 
note,  by  any  person  or  persons,  bodies  politic  or  corporate, 
their  servants  or  agents,  in  that  part  of  the  united  kingdom, 
for  any  sum  or  sums  of  money  less  than  twenty  shillings 
lawful  money  of  Great  Britain,  any  law,  usage  or  custom  to 
the  contrary  notwithstanding ;  and  that  the  person  or  per- 
sons, bodies  politic  or  corporate,  their  servants  or  agents 
who  shall,  after  the  1st  day  of  June,  issue,  re-issue,  or  give 
out  any  note,  accepted  bill,  post-bill,  ticket,  token,  or  other 
writing  aforesaid,  for  any  sum  less  than  twenty  shOlings, 
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shall,  for  every  such  ofiPence,  forfeit  and  pay  the  sum  ofJB.iOO 
Sterling,  with  fall  costs  of  suit,  to  the  person  or  persons  who 
shall  inform  or  prosecute  for  the  same,  to  be  sued  for  and 
recovered  by  way  of  summary  complaint  before  the  Court  of 
Session,  to  be  proceeded  in,  in  manner  before  directed. 

VIII.  Provided  always.  That  nothing  herein  contained 
shall  be  interpreted  to  prevent  the  holders  of  such  notes,  ac^ 
cepted  bills,  post-bills,  tickets,  tokens,  or  other  writings  afore- 
said, for  sums  less  than  twenty  shillings,  from  passing  the 
same  in  payment,  until  the  1st  day  of  June  1766^  or  from 
demanding  payment  thereof,  from  the  person  or  persons,  bo- 
dies politic  or  corporate,  who  issued  the  same,  at  any  time. 

In  the  last  stamp  act,  55.  of  Geo.  III.  cap.  184,  §  14. 
authorises  the  issuing  of  notes  payable  to  the  bearer  on 
demand,  for  any  sum  not  exceeding  £.100  Sterling,  to 
be  again  issued,  without  any  additional  stamp  duty. 
By  §  18.  of  the  same  statute,  it  is  declared,  that  no 
promissory-note  payable  to  the  bearer  on  demand  can 
be  issued  with  the  date  printed,  under  a  penalty  of  £.50 
Sterling. 

And  §  37»  requires  that  every  banker,  except  the 
Bank  of  England,  shall  take  out  the  annual  license  to 
entitle  them  to  issue  such  notes,  under  a  penalty  of 
£.100.  The  requisites  c^  such  licenses  are  explained 
in  the  act  itself,  §  24,  25,  and  27. 

There  was  a  temporary  act,  37.  of  Geo.  III.  cap.  40, 
^*  to  allow  bankers,  and  certain  banking  companies  in 
*<  that  part  of  Great  Britain  called  Scotland,  to  issue 
**  notes  for  sums  under  a  certain  amount,  for  a  limited 
**  time  ;  and  for  indemnifying  all  persons  who  have 
<<  issued  notes  for  small  sums  of  money  in  that  part  of 
«  the  united  kingdom/'  Therc  are  also  other  statutes 
of  a  similar  import,  the  application  a(  which  having  ex- 
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pired  in  July  1799»  it  is  sufficient  to  quote  their  dates : 
37-  of  Geo.  III.  cap.  62  ; — 37.  of  Geo.  III.  cap.  137 ; 
—38.  of  Geo.  m.cap.  2; — 39.  of  Geo.  III.  cap.  10; 
—39.  of  Geo.  III.  cap.  25  ;— and  39.  of  Geo.  III. 
cap.  48.  About  this  period,  notes  were  circulated  for 
the  small  sum  of  five  shillings  ;  but  the  lowest  sum 
now  permitted  by  law  is  twenty  shillings. 

There  are  four  statutes  for  the  prevention  and  pu- 
mshment  of  forgery  of  bank-notes. 

The  act  4i.  Geo.  III.  cap.  39>  ''  for  the  more  ef- 
*'  fectually  preventing  the  forgery  of  bank-notes,  bank 
*'  bills  of  exchange,  and  bank  post«bilIs/'  declares. 

That  if  any  person  or  persons,  (other  than  the  officers, 
workmen,  servants,  or  agents  for  the  time  being,  of  the  said 
Governor  and  Company,  to  be  authorised  and  appointed  for 
that  purpose  by  the  said  Governor  and  Company,  and  for  the 
use  of  the  said  Governor  and  Company  only,)  shall  make  or 
use,  or  cause  or  procure  to  be  made  or  used,  or  knowings 
ly  aid  or  assist  in  the  making  or  using,  or  (without  being  an-* 
diorised  or  appointed  as  aforesaid)  shall  knowingly  have  in 
his,  her,  or  their  custody,  or  possession,  (without  lawful  esL^ 
cuse,  the  proof  whereof  shall  lie  upon  the  person  accused,)' 
any  frame,  mould,  or  instrument,  for  the  making  of  paper  witlif 
curved  or  waiving  bar- lines,  or  with  the  laying  wire*linesr 
thereof  in  a  waiving  or  curved  shape,  or  with  any  number 
sum,  or  amount,  expressed  in  a  word  or  words,  in  Roman- 
letters,  visible  in  the  substance  of  such  paper,  or  shall  ma«* 
nufactnre,  make,  use,  vend,  expose  to  sale,  publish  or  dis- 
pose of,  or  cause  or  procure  to  be  manufactured,  made^ 
used,  or  vended,  exposed  to  sale,  published,  or  disposed  of,[ 
or  aid  or  assist  in  the  manufacturing,  making,  using,  vend- 
ing, exposing  to  sale,  publishing,  or  disposing  of,  or  (with- 
out being  authorised,*  or  appointed  as  aforesaid)  shall  know- 
ingly have  in  his,  her,  or  their  custody  or  possession,  anjr 
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paper  whatsoever  with  curved  or  waiving  bar-lines,  or  with 
the  laying  wire-lines  thereof  in  a  waiving  or  curved  shape, 
or  having  any  number,  sum,  or  amount,  expressed  in  a  word 
or  words,  in  Roman  letters,  appearing  visible  in  the  sub- 
stance of  such  paper  ;  or  if  any  person  or  persons,  (except 
as  before  excepted,)  after  the  said  24th  day  of  June  1801, 
shall,  by  any  art,  mystery,  or  contrivance,  cause  or  pro- 
cure the  numerical  sum  or  amount  of  any  bank-note,  bank 
bill  of  exchange,  or  bank  post-bill,  blank  bank-note,  blank 
bank  bill  of  exchange,  or  blank  bank  post-bill,  in  a  word 
or  words  to  appear  visible  in  the  substance  of  the  paper 
whereon  the  same  shall  be  written  or  printed ;  or  shall 
knowingly  aid  or  assist  in  causing  the  numerical  sum  or 
amount  of  any  bank-note,  bank  bill  of  exchange,  or  bank 
post-bill,  blank  bank-note,  blank  bank  bill  of  exchange,  or 
blank  bank  post-bill,  in  a  word  or  words  in  Roman  letters,  to 
appear  visible  in  the  substance  of  the  paper  whereon  the 
same  shall  be  written  or  printed,  every  person  or  persons  so 
offending  in  any  of  the  cases  aforesaid,  and  being  convicted 
thereof  according  to  law,  shall  be  adjudged  a  felon,  and 
shall  be  transported  for  the  term  of  fourteen  years. 

IL  Provided  always,  and  be  it  further  enacted.  That  this 
act  shall  not  extend,  or  be  construed  to  extend,  to  restrain 
or  render  illegal  the  negociation,  circulation,  or  reissuing  of 
any  bill  or  bills  of  exchange,  promissory-note  or  promissory- 
notes,  which  have  already  lawfully  been  issued,  negociated, 
or  circulated,  or  which  shall  or  may  be  now.  lawfully  re- 
issued, negociated,  or  circulated,  before  the  1st  day  of  No- 
vember 1801,  notwithstanding  the  same  shall  be  written  or 
printed  upon  papen  which  by  this  act  is  prohibited  from 
being  manufactured,  mad^^  used,  vended,  exposied  to  sale, 
published,  or  disposed  of,  except  by  the  Governor  and  Com- 
pany of  the  Bank  of  England,  any  thing  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding.- 

III.  Provided  also,  and  be  it  further  enacted.  That  no- 
thing herein  contained  shall  extend,  or  be  construed  to  ex- 
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tend,  to  restrain  any  person  or  persons  from  issuing  or  ne* 
goctating  any  bill  or  bills  of  exchange,  promissory-note  or 
promissory-notes,  having  the  sum  or  amount  thereof  ex- 
pressed  in  guineas,  or  in  a  numerical  figure  or  figures  de- 
nominating the  sum  or  amount  thereof  in  pounds  sterling, 
appearing  visible  in  the  substance  of  the  paper  upon  which 
the  same  shall  be  written  or  printed,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding. 

IV.  Provided  also,  and  be  it  further  enacted.  That  nothing 
in  this  act  contained  shall  restrain  or  prevent  any  person  or 
persons  from  making,  using,  vending,  exposing  to  sale,  pub- 
lishing, or  disposing  of  any  paper,  having  waiving  or  curved 
lines,  or  any  other  device  in  the  nature  of  water-marks,  visible 
in  the  substance  of  the  paper,  not  being  bar-lines,  or  laying 
wire-lines,  provided  the  same  are  not  contrived  in  such 
manner  as  to  form  the  groundwork  or  texti^re  of  the  pa- 
per, or  to  imitate  or  resemble  the  waiving  or  curved  lay- 
ing wire-lines,  or  bar-lines  of  the  said  new  paper  of  the  Go- 
vernor and  Company  of  the  Bank  of  England,  or  to  imitate 
or  resemble  the  water-marks  used  by  the  Governor  and 
Company  of  the  Bank  of  England,  in  the  bank-notes,  bank 
bills  of  exchange,  and  bank  post-bills,  issued  by  the  said 
Governor  and  Company,  any  thing  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 

V.  And  be  it  further  enacted,  That  if  any  person  or  per- 
sons shall,  from  and  after  the  passing  of  this  act,  purchase 
or  receive  from  any  other  person  or  persons,  any  forged  or 
counterfeited  bank-note,  bank  bill  of  exchange,  bank  post- 
bill  or  blank  bank-note,  blank  bank-bill  of  exchange  or 
blank  bank  post-bill,  knowing  the  same  to  be  forged  or 
counterfeited ;  or  shall  knowingly  or  wittingly  have  in  his, 
her,  or  their  possession  or  custody,  or  in  his,  her,  or  their 
dwelling-house,  out-house,  lodgings,  or  apartments,  any  for- 
ged or  counterfeited  bank-note,  bank  bill  of  exchange,  bank 
post-bill,  or  blagk/  bank-note,  blank  bank  bill  of  exchange, 
or  blank  bank  post-bill,  knowing  the  same  to  be  forged  or  coun- 
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terfeited,  (without  lawful  excuse^  the  proof  whereof  shall  be 
upon  the  person  accused),  every  person  or  persons  so  offend- 
ing, and  being  thereof  convicted  according  to  law,  shall  be 
adjudged  a  felon,  and  shall  be  transported  for  the  term  of 
fourteen  years. 

<<  VL  And  whereas  the  laws  now  in  force  do  not  inflict 
«  a  sufficient  punishment  upon  offenders  concerned  in  en- 
*<  graving  plates  and  printing  blank  forms  for  bank-notes, 
*<  bank  bills  of  exchange,  and  bank  post-bills,  for  the  pur- 
<^  pose  of  being  made  use  of  in  perpetrating  the  crime  ci 
*^  forgery  -/'  For  remedy  whereof^  be  it  further  enacted.  That 
if  any  person  or  persons,  from  and  after  the  passing  of  this 
Oct,  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  means 
or  device  make,  or  shall  cause  or  procure  to  be  engraved, 
cut,  etched,  scraped,  or  by  any  other  means  or  device  make^ 
or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting 
etching,  scraping,  or  by  any  other  means  or  device  making 
in  or  upon  any  plate  of  copper,  brass,  steel,  pewter,  or  of  any 
other  metal  or  mixture  of  metals,  or  upon  any  wood,  or  any 
other  materials,  or  any  plate  whatsoever,  any  bank-note,  bank 
bill  of  exchange,  bank  post-bill,  or  blank  bank-note,  blank 
bank  bill  of  exchange,  or  blank  bank  post-bill,  or  part  of  a 
bank-note,  bank  bill  of  exchange,  or  bank  post-bill,  pur- 
porting to  be  the  note  or  bill  of  exchange,  or  bf^nk  postpbill, 
or  blank  bank-note,  or  blank  bank  bill  of  exchange,  or  blank 
bank  post^bill,  or  part  of  the  note  or  bill  of  exchange  or 
bank  postrbill  of  the  Governor  and  Company  of  the  Bank 
of  England,  without  an  fiuthority  in  writing  for  that  pur- 
pose from  the  said  Governor  and  Company  of  the  Bank  of 
England,  or  shall  use  any  such  plate  so  engraved,  cut,  etch- 
ed, scraped,  or  by  any  other  means  or  device  made,  or  shall 
use  any  other  instrument  or  device  for  the  making  or  prints 
ing  any  such  bank-note,  bank  bill  of  exchange,  or  bank 
postrbill)  or  blank  bank*  note  or  blank  bank  bill  of  exchange,  or 
blank  bank  post-bill,  or  part  of  a  bank-note,  or  bank  bill  of 
exchange,  or  bank  post-bill,  without  such  authoriQr  in  writr 
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ing  M  aforesaid ;  or  if  any  person  or  persons  shall,  after  the 
passing  oTthis  act,  without  such  authority  as  aforesaid,  know- 
in^^y  have  in  his,  her,  or  their  custody  any  such  plate,  in- 
stnunent,  or  device^  or  shall,  without  such  authority  as 
aforesaid,  knowingly  and  wilfully  utter,  publish,  dispose  o^ 
or  ptat  away,  any  audi  bank-note,  bank  bill  of  exchange, 
bank  past-bill,  blank  bank-note^  blank  bank  bill  of  exchange 
or  blank  bank  post-bill,  or  part  of  such  bank-note,  bank  billof 
exchange,  or  bank  posUbill,  every  person  so  offending  in 
any  of  the  casses  aforesaid,  and  being  convicted  thereof  ac- 
cording to  law,  shall  be  adjudged  a  felon,  and  shall  be  trans- 
ported for  the  term  of  seven  jrears. 

» 

« 

The  statute  41.  of  Geo.  III.  cc^.  57,  <*  for  the  bet- 
^<  ter  prevention  of  the  forgery  of  the  notes  and  bills 
**  of  exchange  of  persons  carrying  on  the  business  of 
**  Bankers,**  is  in  these  terms  : 

*'  Whereas  it  is  expedient  to  prevent  the  crime  of  forgery 
**  in  all  parts  of  ^  united  kingdom  of  Great  Britain  and  Ire- 
**  land ;"  be  it  therefore  enacted,  &c.  That  if  any  person 
or  persons,  in  thut  part  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland,  from  and  after  the  18th  day  of  July  1801, 
shall  make,  or  cause  or  procure  to  be  made,  or  knowingly 
aid  or  assist  in  the  makipg  or  using,  of  any  frame,  mouldy  or 
part  of  any  frame  or  mould,  for  the  making  of  paper,  with 
the  name  or  firm  appearing  visible  in  the  substance  of  the 
paper,  of  any  person  or  persons,  body  corporate,  or  other 
banking  omnpaay  or  partnership  carrying  on  the  business 
of  banking,  without  an  authority  in  writing  for  that  purpose 
from  such  person  or  perscms,  body  corporate,  or  other  bank- 
ing company  or  partnership,  or  from  some  person  or  per- 
sons duly  authorised  to  give  such  authority ;  or  shall  manu- 
fiwlure,  make,  vend,  expose  to  sale,  publish  or  dispose  o^ 
or  cause  or  procure  to  be  manufactured,  made,  vended,  or 
exposed  to  sale,  published  or  disposed  of,  any  paper  having 
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the  name  or  firm,  appearing  visible  in  the  substance  of  the  pa- 
per, of  any  person  or  persons,  body  corporate,  or  other  bank- 
ing company  or  partnership  whatsoever,  carrying  on  the  bu- 
siness of  bankers ;  or  if  any  person  or  persons,  without  such 
authority,  shall,  by  any  art,  means,  mystery,  or  contrivance, 
cause  or  procure,  or  shall  knowingly  aid  or  assist  in  causing 
or  procuring,  the  name  or  firm  of  any  perk)n  or  persons, 
body  corporate,  or  other  banking  company  or  partnership 
carrying  on  the  business  of  bankers,  to  appear  visible  in  the 
substance  of  the  paper  whereon  the  same  shall  be  written  or 
printed,  every  person  or  persons  so  offending  in  any  of  the 
cases  aforesaid,  and  being  convicted  thereof  according  to  law, 
shall  for  the  first  offence  be  imprisoned  for  any  time  not 
exceeding  two  years,  nor  less  than  six  months,  and  for  the 
second  offence  be  transported  to  any  of  his  Majesty's  colo- 
nies or  plantations  for  the  term  of  seven  years. 

II.  And  be  it  further  enacted.  That  if  any  person  or  per- 
sons, in  any  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  from  and  after  the  said  10th  day  of  July  1801, 
shall  engrave,  cut,  etch,  scrape,  or  by  any  other  means  or 
device  make,  or  shall  cause  or  procure  to  be  engraved,  cut, 
etched,  scraped,  or  by  any  other  means  or  device  made,  or 
shall  knowingly  aid  or  assist  in  the  engraving,  cutting, 
etching,  scraping,  or  by  any  other  means  or  device  mak- 
ing, in  or  upon  any  plate  whatsoever,  any  bill  of  exchange, 
promissory-note,  or  other  note  for  the  payment  of  mo- 
ney, or  part  of  any  bill  of  exchange,  promissory-note,  or 
other  note  for  the  payment  of  money,  purporting  to  be 
the  bill  of  exchange,  promtssory-note,  or  other  note  for  the 
payment  of  money,  of  any  person  or  persons,  body  corpo- 
rate, banking  company  or  partnership  carrying  on  the  bus!* 
ness  of  bankers,  without  an  authority  in  writing  for  that 
purpose  from  such  person  or  persons,  body  corporate,  bank- 
ing company,  or  partnership,  or  some  person  or  persons 
duly  authorised  to  give  such  authority;  or  shall  use  any 
such  plate  so  engraved,  cut,  etched,  scraped,  or  by  any  other 
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means  or  device  made,  or  shall  ose  any  other  device  for  the 
making  or  printing  any  such  bill  of  exchange,  promissory- 
note,  or  other  note  for  the  payment  of  money,  without  such 
authority  in  writing  as  aforesaid ;  or  if  any  person  or  per- 
sons shall,  after  the  iiaid  10th  day  of  July  1801,  without  such 
authority  as  aforesaid,  knowingly  have  in  his,  her,  or  their 
custody,  any  such  plate  or  device,  or  shall,  without  such  au- 
thority as  aforesaid,  knowingly  and  wilfully  publish,  dispose 
of,  or  put  away  any  such  bill  of  exchange,  promissory-note, 
or  other  note  for  the  payment  of  money,  or  part  of  such 
bill  of  exchange,  promissory-notey  or  other  note  for  the 
payment  of  money ;  every  person  so  offending  in  any  of  the 
cases  aforesaid,  and  being  convicted  thereof,  according  to 
law,  shall,  for  the  first  offence,  be  imprisoned  for  any  time 
not  exceeding  two  years,  nor  less  than  six  months ;  and  for 
the  second  offence  be  transported  to  any  of  his  Majesty's 
colonies  or  plantations  for  the  term  of  seven  years. 

III.  And  be  it  farther  enacted,  That  if  any  person  or 
persoss  in  any  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  from  and  after  the  lOth  day  of  July  1801,  shall 
engrave^  cut,  etch,  or  by  any  other  means  or  contrivance 
trace  with  a  hair-stroke,  or  other  mode  of  delineation,  on 
any  plate  whatsoever,  any  of  the  subscriptions  subjoined  to 
any  bill  of  exchange,  promissory-note,  or  other  note  for  the 
payment  of  money,  of  any  person  or  persons,  body  corpo- 
rate, or  other  banking  company  or  partnership  carrying  on 
the  business  of  bankers,  to  be  payable  to  the  bearer  on  de- 
mand, or  shall  have  in  his,  her,  or  their  possession  any  plate 
with  the  hair-strokes  or  other  delineation  of  any  subscription 
traced  thereon,  subjoined  to  any  bill  of  exchange,  pro- 
missory-note, or  other  note  for  the  payment  of  money,  pur- 
porting to  be  the  bill  of  exchange  and  promissory-note,  or 
other  note  for  the  payment  of  money,  of  any  person  or  per- 
sons, body  corporate,  or  other  banking  company  or  part- 
nership, carrying  on  the  business  of  bankers,  and  to  be 
payable  to  the  bearer  on  demand,  and  shall  not  be  able  to 
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prove  that  such  plate  came  into  his,  her,  or  their  possesmon 
without  his»  her,  or  their  knowledge  or  consent,  every  per- 
son so  ^Sending  in  any  of  the  cases  aforesaid,  and  being  con- 
victed thereof  according  to  law,  shall,  lor  the  first  offisnce,  be 
imprisoned  for  any  time  not  exceeding  three  years,  nor  less 
that  twelve  months ;  and  for  the  second  offence  be  transport- 
ed to  any  of  his  Majesty's  colonies  or  plantations  (or  the  term 
of  seven  years. 

The  statute  45«  of  Geo.  Ilhcap.  89,  **  to  alter  and 
**  extend  the  provisions  of  the  laws  now  in  force,  for 
*^  the  punishment  of  the  forgery  of  bank-notes,  bills  of 
**  exchange,  and  other  securities,  to  every  part  of  Great 
**  Britain,**  declares. 

That  if  any  person  or  persons  shall,  from  and  after  the 
passing  of  this  act,  falsely  make,  forge,  counterfeit,  or  alter, 
or  cause  or  procure  to  be  falsely  made,  forged,  counterfeit- 
ed, or  altered,  or  willingly  act  or  assist  in  the  false  naking, 
forging,  counterfeiting,  or  altering  any  deed,  will,  testament, 
bond,  writing  obligatory,  bill  of  exchange,  promissory-note 
for  payment  of  money,  indorsement  or  assignment  of  any 
bill  of  exchange,  or  promissory-note  for  payment  of  money, 
acceptance  of  any  bill  of  exchange,  or  any  acquittance  or  re^ 
ceipt  either  for  money  or  goods,  or  any  accountable  receipt 
for  any  note,  bill,  or  other  security  for  payment  of  money, 
or  any  warrant  or  order  for  payment  of  money,  or  deli- 
very of  goods,  with  intention  to  defraud  any  person  or  per- 
BCMis,  body  or  bodies  politic  or  corporate  whatsoever;  or 
shall  offer,  dispose  of,  or  put  away  any  false,  forged,  coun- 
terfeited, or  altered  deed,  will,  testament,  bond,  writing  ob- 
ligatory, bill  of  exchange,  promissory-note  for  payment  of 
money,  indorsement  or  assignment  of  any  bill  of  exchange, 
or  promissory-note  for  payment  of  money,  acceptance  of  any 
bill  of  exchange,  acquittance,  or  receipt,  either  for  money 
or  goods,  accountable  receipt  for  any  note,  bill,  or  other  se- 
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curity  for  payment  of  money,  warrant  or  order  for  payment 
of  money,  or  delivery  of  goods,  with  intention  to  defraud  any 
person  w  persons,  body  or  bodies  politic  or  corporate,  know- 
ing the  same  to  be  false,  forged,  counterfeited,  or  altered, 
then  every  person  or  persons  so  offending,  and  being  there- 
of lawfully  convicted  according  to  the  due  course  of  law,  shall 
be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a  felon 
without  benefit  of  clergy. 

XL  And  be  it  further  enacted^  That  if  any  person  or  per- 
sons shall,  from  and  after  the  passing  of  this  act,  forge,  coun- 
terfeit»  or  alter  any  bank-note,  bank  bill  of  exchange,  divi- 
dend warrant,  or  any  bond  or  obligation  under  the  common 
seal  of  the  Governor  and  Company  of  the  Bank  of  England, 
or  any  indorsement  thereon,  or  shall  offer  or  dispose  of  or 
put  away  any  such  forged,  coufiterfeited,  or  altered  note,  bill, 
dividend  warrant,  bond,  or  obligation,  or  the  indorsement 
thereon,  or  demand  the  money  therein  contained,  or  pretend- 
ed to  be  due  thereon,  or  any  part  thereof,  of  the  said  com- 
pany, or  any  their  o£5cers  or  servants,  knowing  such  note^ 
bill,  dividend  warrant,  bond,  or  obligation,  or  the  indorse- 
ment thereon,  to  be  forged,  counterfeited,  or  altered,  with 
intent  to  defraud  the  said  Governor  and  Company,  or  their 
successors,  or  any  other  person  or  persons,  body  or  bodies 
politic  or  corporate  whatsoever,  every  person  or  persons  so 
ofiendiog,  and  being  thereof  convicted  in  due  form  of  law, 
shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a 
felon  without  benefit  of  clergy. 

III.  And  be  it  further  enacted,  That  if  any  person  or  per- 
sons (other  than  the  officers,  workmen,  servants,  or  agents  for 
the  time  being  of  the  Governor  and  Company  of  the  Bank  of 
England,  to  be  authorised  and  appointed  for  that  purpose  by 
the  said  Governor  and  Company,  and  for  the  use  of  the  said 
Governor  and  Company  only)  shall,  from  and  after  the  pass- 
ing of  this  act,  make  or  use,  or  cause  or  procure  to  be  made 
or  used,  or  knowingly  aid  or  assist  in  the  making  or  using, 
or  (without  being  authorised  or  appointed  as  aforesaid)  shall 
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knowingly  have  in  his,  her,  or  their  custody  or  possession, 
without  lawful  excuse,  the  proof  whereof  shall  lie  upon  the 
party  accused)  any  frame,  mould,  or  instrument  for  the  mak- 
ing of  paper  with  curved  or  waiving  bar-lines,  or  with  the 
laying  wire-lines  thereof  in  a  waiving  01^  curved  shape,  or 
with  any  number,  sum,  or  amount,  expressed  in  a  word  or 
words,  in  Roman  letters,  visible  in  the  substance  of  such 
paper ;  or  shall  manufacture,  make,  use,  vend,  expose  to  sale, 
publish  or  dispose  of,  or  cause  or  procure  to  be  manufactur- 
ed, made,  used,  vended,  exposed  to  sale,  published,  or  dis* 
posed  of,  or  aid  or  assist  in  the  manufacturing,  making,  use- 
ing,  vending,  exposing  to  sale,  publishing,  or  disposing  of, 
or  (without  being  authorised  or  appointed  as  aforesaid,  shall 
knowingly  have  in  his,  her,  or  their  custody  or  possession, 
any  paper  whatsoever  with  curved  or  waiving  bar-lines,  or 
with  the  laying  wire-lines  thereof  in  a  waiving  or  curved 
shape,  or  having  any  number,  sum,  or  amount  expressed 
in  a  word  or  words,  in  Roman  letters  appearing  visible  in  the 
substance  of  such  paper ;  or  if  any  person  or  persons  (ex- 
cept as  before  excepted)  shall,  by  any  art,  mystery,  or  con- 
trivance, cause  or  procure  the  numerical  sum  or  amount 
of  any  bank-note,  bank  bill  of  exchange,  or  bank  post- 
bill,  blank  bank-note,  blank  bank  bill  of  exchange,  or 
blank  bank  post-bill,  in  a  word  or  words  to  appear  visible  in 
the  substance  of  the  paper,  whereon  the  same  shall  be  writ- 
ten or  printed  ;  or  shall  knowingly  aid  or  assist  in  causing 
the  numerical  sum  or  amount  of  any  bank-note,  bank  bill  of 
exchange,  or  bank  post*bill,  blank  bank-note,  blank  bank 
bill  of  exchange,  or  blank  bank  post-bill,  in  a  word  or 
words  in  Roman  letters  to  appear  visitile  in  the  substance 
of  the  paper  whereon  the  same  shall  be*  written  or  printed, 
every  person  or  persons  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  thereof  according  to  law, 
shall  be  adjudged  a  felon,  and  shall  be  transported  for  the 
term  of  fourteen  years. 

IV.  Provided  also,  and  be  it  further  enacted.  That  nothing 
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herein  contained  shall  extend,  or  be  construed  to  extend,  to 
restrain  any  person  or  persons  from  issuing  or  negociating 
any  bill  or  bills  of  exchange,  promissory-note  or  promissory- 
notes,  having  the  sum  or  amount  thereof  expressed  in  guineas, 
or  in  a  numerical  figure  or  figures,  denominating  the  sum  or 
amount  thereof  in  pounds  sterling,  appearing  visible  on  the  ' 
substance  of  the  paper  upon  which  the  same  shall  be  writ- 
ten or  printed ;  any  .thing  herein  contained  to  tbe  contrary 
thereof  in  anywise  notwithstanding. 

V.  Provided  also,  and  be  it  further  enacted.  That  nothing 
in  this  act  contained  shall  restrain  or  prevent  any  person  or 
persons  from  making,  using,  vending,  exposing  to  sale,  pub- 
lishing, or  disposing  of  any  paper,  having  waiving  or  curved 
lines,  or  any  other  devices  in  the  nature  of  water-marks,  vi- 
sible in  the  substance  of  the  paper,  not  being  bar-lines  or 
laying  wire-lines,  provided  the  same  are  not  contrived  in 
such  manner  as  to  form  the  groundwork  or  texture  of  the 
paper,  or  to  imitate  or  resemble  the  waiving  or  curved  lay- 
ing wire-lines  or  bar-lines  of  the  said  paper  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  to  imitate  or  re- 
semble tbe  water-marks  used  by  the  Governor  and  Company 
of  the  Bank  of  England  in  the  bank-notes,  bank  bills  of  ex- 
change, and  bank  post-bills,  issued  by  the  said  Governor 
and  Company ;  any  thing  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

VI.  And  be  it  further  enacted,  That  if  any  person  or  per- 
sons shall,  from  and  after  the  passing  of  this  act,  purchase  or 
receive  from  any  other  person  or  persons  any  forged  or 
counterfeited  bank-note,  bank  bill  of  exchange,  bank  post- 
bill,  or  blank  bank-note,  blank  bank  bill  of  exchange,  or 
blank  bank  post-bill,  knowing  the  same  to  be  forged  or  coun- 
terfeited ;  or  shall  knowingly  or  wittingly  have  in  his,  her, 
or  their  possession  or  custody,  or  in  his,  her,  or  their  dwell- 
ing-house, out-house,  lodgings,  or  apartments,  any  forged 
or  counterfeited  bank-note,  bank  bill  of  exchange,  or  bank 
postrbill»  or  blank  bank-note,  blank  bank  bill  of  exchange. 
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or  blank  baiik  post-bill,  knowing  the  same  to  be  forged 
or  counterfeited,  (without  lawful  excuse,  the  proof  whereof 
shall  lie  upon  the  person  accused,)  every  person  or  persons 
so  offending,  and  being  thereof  convicted  according  to  law, 
shall  be  adjudged  a  felon,  and  shall  be  transported  for  the 
term  of  fourteen  years. 

.  VII.  And  be  it  further  enacted.  That  if  any  person  or 
persons,  from  and  after  the  passing  of  this  act,  shall  engrave^ 
cut,  etch,  scrape,  or  by  any  other  means  or  device  make,  or 
shall  cause  or  procure  to  be  engraved,  cut,  etched,  scraped, 
or  by  any  other  means  or  device  made,  or  shall  know- 
ingly aid  or  assist  in  the  engraving,  cutting,  etching,  scrap- 
ing,  or  by  any  other  means  or  device  making,  in  or  upon 
any  plate  of  copper,  brass,  steel,  pewter,  or  of  any  other 
metal  or  mixture  of  metals,  or  upon  any  wood  or  any 
other  materials,  or  any  plate  whatsoever,  any  bank-note, 
bank  bill  of  exchange,  bank  post-bill,  or  blank  bank-note, 
blank  bank  bill  of  exchange,  or  blank  bank  post-bill,  or  part 
of  a  bank-note,  bank  bill  of  exchange,  or  bank  post-bill,  pur- 
porting to  be  the  note,  or  bill  of  exchange,  or  bank  post- 
bill,  or  blank  bank-note,  or  blank  bank  bill  of  exchange,  or 
blank  bank  post^bill,  or  part  of  thfe  note,  or  bill  of  exchange, 
or  bank  post-bill  of  the  Governor  and  Company  of  the  Bank 
of  England,  without  an  authority  in  writing  for  that  purpose 
from  the  said  Governor  and  Company  of  the  Bank  of  Eng- 
land ;  or  shall  use  any  such  plate  so  engraved,  cut,  etched, 
scraped,  or  by  any  other  means  or  device  made,  or  shall  use 
any  other  instrument  or  device  fcxr  the  making  or  printing 
any  such  bank-note,  bank  bill  of  exchange,  or  bank  post- 
bill,  or  blank  bank-note,  or  blank  bank  bill  of  exchange^ 
or  blank  bank  post-bill,  or  part  of  a  bank-note,  or  bank 
bill  of  exchange,  or  bank  post-bill,  without  such  authority 
in  writing  as  aforesaid ;  or  if  any  person  or  persons  shall, 
from  and  afler  the  passing  of  this  act,  without  such  autho- 
rity as  aforesaid,  knowingly  have  in  his,  her,  or  their  cus- 
tody, any  such  plate,  instrument,  or  device^  or  shall,  without 
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sacb  aathority  as  afore&aidi  knowingly  and  wilfuliy  utter, 
publish)  dispose  of,  or  put  away  any  such  blank  bank-note, 
blank  bank  bill  of  exchange,  or  blank  bank  post-bill,  or  part 
of  such  bank-note,  bank  bill  of  exchange,  o€  bank  post- bill, 
every  person  so  offending  in  any  of  the  cases  aforesakl,  and 
beii^  convicted  thereof  according  to  law,  shall  be  adjudged  a 
felon,  and  shall  be  transported  for  the  term  of  fourteen  years. 
VIIL  And  be  it  further  enacted,  That  all  and  every  the 
danses  and  provisions  in  this  act  contained  shall  extend^ 
and  be  deemed  and  construed  to  extend  by  all  courts,  judges, 
and  magistrates  whatsoever,  to  every  part  of  Great  'Britain ; 
any  thing  herein  before  contained,  or  any  law,  statute,  or 
usage  to  the  contrary  notwithstanding. 

And  the  statute  1.  of  Geo.  IV.  cap.  92,  "  for  the 
"  further  prevention  of  forging  and  counterfeiting  of 
"  bank-notes,''  is  to  the  following  purpose  : 

<^  Whereas  the  forgery  of  bank-notes  hath  of  late  very 
**  much  increased  in  this  kingdom ;  and  as  well  for  the  pre- 
**  vention  thereof,  as  to  facilitate  the  detection  of  the  same, 
**  the  Governor  and  Company  of  the  Bank  of  England  have, 
^*  after  great  consideration,  labour  and  expence,  formed  a 
^  new  plan  for  printing  bank-notes,  in  which  the  ground- 
**  work  of  each  bank-note  will  be  black  or  coloured,  or  black 
*^  and  coloured  line  work,  and  the  words  ^  Bank  of  England^ 
**  will  be  placed  at  the  top  of  each  bank-note,  in  white  let- 
^  ters,  upon  a  black,  sable  or  dark  ground,  such  ground  con- 
*^  taining  white  lines  intersecting  each  other,  and  the  nu* 
'<  merical  amount  or  sum  of  each  bank-note  in  the  body 
**  of  the  note  will  be  printed  in  black  and  red  register  work, 
**  and  the  back  of  each  note  will  distinctly  show  the  whole 
<<  contents  thereof,  except  the  number  and  date,  in  a  rever- 
**  sed  impression :"  Therefore,  for  the  better  prevention  of 
the  forgery  of  bank-notes,  and  for  the  security  of  the  public, 
be  it  enacted,  &c.  That  from  and  after  the  passing  of  this 
act,  if  any  person  or  persons  (other  than  the  officers,  work- 


96  BANK-NOTES. 

men,  servants  and  agents  for  the  time  being  of  the  said  Go- 
vernor and  Company,  to  be  authorised  and  appointed  for 
that  purpose  by  the  said  Governor  and  Company,  and  for 
the  use  of  the  said  Governor  and  Company  only,  shall  en- 
grave, cut,  etch,  scrape,  or  by  any  other  art,  means  or  de- 
vice make,  or  shall  cause  or  procure  to  be  engraved,  cut, 
etched,  scraped,  or  by  any  other  art,  means  or  device  made> 
or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting, 
etching,  scraping,  or  by  any  other  art,  means  or  device,  ma- 
king, in  or  upon  any  plate  of  copper,  brass,  steel,  iron,  pew- 
ter, or  of  any  other  metal  or  mixtures  of  metal,  or  upon  wood 
or  other  materials,  or  any  plate  whatsoever,  for  the  purpose 
of  producing  a  print  or  impression  of  all  or  any  part  or  parts 
of  a  bank-note,  or  of  a  blank  bank-note,  of  the  said  Gover- 
nor and  Company,  of  the  description  aforesaid,  without  an 
authority  in  writing  from  the  said  Governor  and  Company, 
or  shall  use  any  such  plate  so  engraved,  cut,  etched,  scraped, 
or  by  any  other  art,  means  or  device  made,  or  shall  use  any 
other  instrument  or  contrivance,  for  the  making  or  printing 
any  such  bank-note,  or  blank  bank-note,  or  part  of  a  bank- 
note of  the  description  aforesaid ;  or  if  any  person  or  per- 
sons shall,  from  and  after  the  passing  of  this  act,  without 
such  authority  as  aforesaid,  knowingly  and  without  lawful 
excuse  have  in  his,  her,  or  their  custody  any  such  plate  or 
instrument,  or,  without  such  authoritjr  as  aforesaid,  shall 
knowingly  or  wilfully  utter,  publish,  dispose  of,  or  put  away 
any  such  blank  bank-note,  or  part  of  such  bank-note,  of  the 
description  aforesaid,  every  person  so  offending  in  any  of  the 
cases  aforesaid,  and  being  thereof  convicted  according  to 
law,  shall  be  adjudged  a  felon,  and  shall  be  transported  for 
the  term  of  fourteen  years. 

**  11.  And  whereas  divers  frauds  have  been  practised  by 
"  making  and  publishing  papers  with  certain  words  and  cha- 
^^  racters,  so  nearly  resembling  the  notes  of  the  Governor 
*<  and  Company  of  the  Bank  of  England,  as  to  appear  to 

*^  ignorant  and  unwary  persons  to  be  the  notes  of  the  said 

1 


BANK-NOTES.  91 

•*  Governor  and  Company;  and  as  it  is  necesaAry>  for  the  se- 
"  curity  of  the  public,  that  such  practices,  as  applied  to  the 
"  notes  of  the  said  Governor  and  Company,  of  the  descrip- 
"  tion  aforesaid,  should  be  prevented ;"  Be  it  therefore  fur- 
ther enacted.  That  if  any  person  or  persons,  from  and  after 
the  passing  of  this  act,  shall  engrave,  cut,  etch,  scrape,  or 
by  any  other  art,  means  or  device  make,  or  shall  cause  or 
procure  to  be  engraved,  cut,  etched,  scraped,  or  by  any 
other  art,  means  or  contrivance  made,  or  shall  knowingly  aid 
or  assist  in  the  engraving,  cutting,  etching,  scraping,  or  by 
any  other  art,  means  or  contrivance  making,  in  or  upon  any 
plate  of  copper,  brass,  steel,  iron,  pewter,  or  of  any  other 
metal  or  mixture  of  metals,  or  upon  wood  or  any  other  ma- 
terials, or  upon  any  plate  whatsoever,  any  line-work,  as  or 
for  the  ground-work  of  a  promissory-note,  or  bill  of  exchange, 
the  impression  taken  from  which  line-work  shall  be  intended 
to  resemble  the  groundwork  of  a  bank-note  of  the  said  Go- 
vernor and  Company,  of  the  description  aforesaid,  or  any 
device,  the  impression  taken  from  which  shall  contain  the 
words  "  Bank  of  England'*  in  white  letters  upon  a  black, 
sable  or  dark  ground,  either  with  or  without  white  or  other 
lines  therein,  or  shall  contain,  in  any  part  thereof,  the  nume- 
rical sum  or  amount  of  any  promissory-note,  or  bill  of  ex- 
change, in  black  and  red  register-work,  or  shall  show  the 
reversed  contents  of  a  promissory-note  or  bill  of  exchange, 
or  of  any  part  of  a  promissory-note  or  bill  of  exchange,  or 
shall  contain  any  word  or  words,  figure  or  figures,  charac- 
ter or  characters,  pattern  or  patterns,  which  shall  be  intend- 
ed to  resemble  the  whole  or  any  part  of  the  matter  or  orna- 
ments of  any  bank-note  of  the  description  aforesaid,  or  shall 
contain  any  word,  number,  figure,  or  character  in  white  on  a 
black,  sable  or  dark  ground,  either  with  or  without  white  or 
other  lines  therein,  which  shall  be  intended  to  resemble  the 
numerical  sum  or  amount  in  the  margin,  or  any  other  part 
of  any  bank-note  of  the  said  Governor  and  Company,  with- 
out an  authority  in  writings  for  that  purpose,  from  the  said 
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Governor  and  Company,  to  be  produced  and  proved  by  the 
party  accused  ;  or  if  any  person  or  persons  shall,  from  and 
after  the  passing  of  this  act,  (without  such  authority  ns  afore* 
said,)  use  any  such  plate,  wood  or  other  material  so  en- 
graved, cut,  etched,  scraped,  or  by  any  other  art,  means  or 
contrivance  made,  or  shall  use  any  other  instrument  or  con- 
trivance for  the  making  or  printing  upon  any  paper  or  other 
material,  any  word  or  words,  figure  or  figures,  character  or 
characters,  pattern  or  patterns,  which  shall  be  intended  to 
resemble  the  whole  or  any  part  of  the  matter  or  ornaments 
of  any  such  note  of  the  said  Governor  and  Company,  of  the 
description  aforesaid,  or  any  word,  figure  or  character  in 
white  on  a  black,  sable  or  dark  ground,  either  with  or  with- 
out white  or  other  lines  therein,  which  shall  be  apparently 
intended  to  resemble  the  numerical  sum  or  amount  in  the 
margin,  or  any  other  part  of  aay  bank-note  of  the  said  Go- 
vernor and  Company ;  or  if  any  person  or  persons  shall, 
from  and  after  the  passing  of  this  act,  without  such  authority 
as  aforesaid,  knowingly  have  in  his,  her,  or  their  custody  or 
possession  any  such  plate  or  instrument,  or  shall  knowingly 
and  wilfully  utter,  publish  or  dispose  of,  or  put  away  any 
paper  or  other  material  containing  any  such  word  or  words, 
figure  or  figures,  character  or  characters,  pattern  or  patterns 
as  aforesaid,  or  shall  knowingly  and  wilfully  have  in  his,  her, 
or  their  custody  or  possession  any  paper  or  other  material 
containing  any  such  word  or  words,  figure  or  figures,  cha- 
racter or  characters,  pattern  or  patterns  as  aforesaid,  (with- 
out lawful  excuse,  the  proof  whereof  shall  lie  upon  the  per- 
son accused,)  every  person  so  offending  in  any  of  the  cases 
aforesaid,  and  being  convicted  thereof  according  to  law,  shall 
be  adjudged  a  felon,  and  shall  be  transported  for  the  term 
of  fourteen  years. 

**  III.  And  whereas  it  is  expedient  that  the  name  or  names 
*<  of  the  person  or  persons  intrusted  and  authorised  by  the 
^'  said  Governor  and  Company  to  sign  bank-notes  on  behalf 
<<  of  the  said  Governor  and  Company,  should  be  impressed 
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**  by  machinery  upon  banlc^notes  of  the  description  afore- 
**  said,  in  such  form  as  may  from  time  to  time  be  adopted 
**  by  the  said  Governor  and  Company,  instead  of  being  sub* 
**  scribed  in  the  handwriting  of  such  person  or  persons  re- 
**  spectively :  And  whereas  doubts  may  arise  respecting  the 
**  validity  of  such  notes ;''  be  it  therefore  declared  and  en- 
acted. That  all  bank-notes  of  the  said  Governor  and  Com- 
pany of  the  description  aforesaid,  whereon  the  name  or 
names  of  any  person  or  persons  intrusted  or  authorised  to 
sign  such  notes  on  behalf  of  the  said  Governor  and  Com- 
pany, shall  or  jnay  be  impressed  by  machinery  provided  for 
the  purpose  by  the  said  Governor  and  Company,  and  with 
the  authority  of  the  said  Governor  and  Company,  shall  be 
and  be  taken  to  be  good  and  valid  to  all  intents  and  purpo- 
ses, as  if  such  notes  had  been  subscribed  in  the  proper  hand- 
writing of  the  person  or  per^ns  intrusted  or  authorised  by 
the  said  Governor  and  Company  to  sign  the  same  respec- 
tively, and  shall  be  deemed  and  taken  to  be  bank-notes 
within  the  meaning  of  all  laws  and  statutes  whatsoever,  and 
shall  and  may  be  described  as  bank-notes  in  all  indictments, 
and  other  criminal  and  civil  proceedings  whatsoever,  any 
law,  statute  or  usage  to  the  contrary  notwithstanding. 

DECISIONS. 

Borland  v.  Thistle  Bank  of  Glasgow,  Feb.  1768,  Mor.  877. 
— Swinton  v.  Beveridge,  21.  June  1799,  ib.  10105.— Ma- 
berly  v.  Bank  of  Scotland,  27.  Feb.  1822,  Shaw,  I.  360, 
reversed  27.  Feb.  1825. 
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Insolyency  may  arise  either  from  innocent  misfor- 
tune, or  fraud ;  in  the  latter  case,  the  bankrupt  is  an 
object  of  punishment. 

The  first  step  towards  the  formation  of  a  system  of 
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bankrupt  law  in  Scotland,  was  the  adoption  of  the  Ro- 
man cessio  bonorum,  a  form  of  action  by  which  a  bank* 
rupt  debtor  is  enabled  to  obtain  his  release  from  pri- 
son, and  a  protection  from  the  diligence  of  his  creditors, 
on  making  a  full  surrender  of  all  his  property.  The  re- 
quisites and  forms  of  procedure  in  a  process  of  cessio  are 
fixed  by  the  following  acts  of  Sederunt  of  the  Court  of 
Session  :  A.  S.  1?.  May  1606  ;— 26.  Feb.  1669  }— 23. 
Jan.  1673; — 1.  Dec.  1085,  which  declares,  that  the 
summons  of  cessio  must  set  forth  how  the  pursuer  be- 
came lapsus  bonis  ;  and  that  the  averments  on  this 
subject  must  be  proved  in  the  course  of  the  process  ;— 
8.  Feb.  &  18.  July  1688;— 18.  July  1691,  regarding 
the  oath  to  be  taken  by  the  bankrupt  in  a  cessio. —  See 
Bell's  Commentaries,  II.  5^9,  and  II.  557- 

The  act  1621,  cap.  18.  is  the  foundation  of  the  bank- 
rupt law  in  Scotland.  It  ratifies  a  previous  act  of  Se- 
derunt of  the  Court  of  Session,  dated  12th  July  1620, 
**  as  a  necessary  and  profitable  law  for  the  weal  of  all  his 
"  Majesty's  subjects."  This  statute  is  in  the  following 
terms : 

Our  Soveraigne  Lord,  with  advice  and  consent  of  the 
Estates,  conveened  in  this  present  Parliament,  ratifies,  ap- 
proves, and  for  his  Highnesse,  and  his  successours,  perpetual- 
ly confirmes  the  act  of  the  Lords  of  Council  and  Session,  made 
against  dyvours  and  banckrupts,  at  Edinburgh,  the  12  daye 
of  Julie  1620,  and  ordaines  the  same  to  have,  and  take  full 
effect  and  execution,  as  a  necessarie  and  profitable  law, 
for  the  weale  of  all  his  Highnesse  subjects :  Of  the  which 
act  the  tennor  followeth  : 

The  Lords  of  Council  and  Session  understanding,  by  the 
grievous  and  just  complaints  of  many  of  his  Majesties  good 
subjects,  that  the  fraude,  malice,  and  falshood  of  a  number 
of  dyvours  and  banckrupts  is  become  so   frequent,   and 
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avowed,  and  hath  already  taken  such  progresse,  to  the 
overthrow  of  many  honest  men's  fortunes,  and  estates,  that 
it  is  likely  to  dissolve  trust,  commerce,  and  faithful  dealing 
amongst  subjects :  Whereupon  must  ensue  the  ruine  of  the 
whole  estate,  if  the  godlesse  deceites  of  those  be  not  prevent- 
ed, and  remedied ;  who  by  their  apparent  wealth  in  lands 
and  goods,  and  by  their  showe  of  conscience,  credite,  and 
honestie,  drawing  into  their  hands  upon  trust  the  money, 
merchandise,  and  goods,  of  welUmeaning  and  credulous 
persons,  doe  no  wayes  intend  to  repay  the  same ;  but  either 
to  live  ryetously  by  wasting  other  men's  substance,  or  to  en- 
rich themselves,  by  that  subtile  stealth  of  true  men's  goods, 
and  to  withdraw  themselves,  and  their  goods  foorth  of  this 
realme,  to  elude  all  execution  of  justice :  and  to  that  efiSect, 
and  in  manifest  defraud  of  their  creditors,  do  make  simulate 
and  fraudful  alienations,  dis{^ositions,  and  other  securities, 
of  their  lands,  reversions,  teyndes,  goods,  actions,  debtes, 
and  others  belonging  unto  them,  to  their  wives,  children,  kins- 
men, alleyes>  and  other  confident  and  interposed  persons, 
without  any  true,  lawful,  or  necessarie  cause,  and  without 
any  just  or  true  price  interveening  in  their  saids  bargaines; 
whereby  their  just  creditors,  and  cautioners,  are  falsly  and 
godlesly  defrauded  of  all  payment  of  their  just  debt ;  and 
many  honest  families  likely  to  come  to  utter  ruine. 

For  remeed  whereof,  the  saids  Lordes,  according  to  the 
power  given  unto  them  by  his  Majestic  and  his  most  noble 
progenitors,  to  set  downe  orders  for  administration  of  justice, 
meaning  to  follow  and  practise  the  good  and  commendable 
lawes,  civil  and  canon,  made  against  fraudful  alienations, 
in  prejudice  of  creditors,  and  against  the  authors  and  par- 
takers of  such  fraude;  statutes  ordaines,  and  declares.  That  in 
all  actions,  and  causes  depending,  or  to  be  intended  by  any 
true  creditor,  for  recoverie  of  his  just  debt,  or  satisfaction  of 
his  lawful  action  and  right,  they  will  decreete  and  decerne 
all  alienationes,  dispositions,  assignations  and  translations, 
whatsoever,  made  by  the  debtor,  of  any  of  his  lands,  teindes, 
reversions,  actions,  debts,  or  goods  whatsoever,  to  any  con- 
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juDct  or  confident  person,  without  true,  just,  and  necessarie 
causes,  and  without  a  just  price  really  payed,  the  same  beeing 
done  after  the  contracting  of  lawful  debts  from  true  creditors^ 
to  have  beene  from  the  beginning,  and  to  be  in  all  times  com- 
ing, null,  and  of  none  availe,  force,  nor  effect^  at  the  instance 
of  the  true  and  just  creditor,  by  way  of  action,  exception,  or 
reply,  without  farther  declarator :  And  in  case  any  of  his  Ma« 
jesties  good  subjectes  (no  wayes  partakers  of  the  saidsfraudes) 
have  lawfully  purchased  any  of  the  saids  bankrupt's  landes  or 
goods,  by  true  bargaines,  for  just  and  competent  pryces,  or  in 
satisfaction  of  their  lawful  debts,  from  the  interposed  persons, 
trusted  by  the  saids  dyvours ;  in  that  case,  the  right  lawfully 
acquired  by  him  who  is  no  wayes  partaker  of  the  fraade 
shall  not  be  annulled  in  manner  foresaid,  but  the  receiver 
of  the  pryce  of  the  saids  lands,  goods  and  others,  from  the 
buyer,  shall  be  holden  and  oblished  to  make  the  same  forth- 
comming  to  the  behoove  of  the  bankrupte's  trew  creditors,  in 
payment  of  their  lawful  debts :  And  it  shall  be  sufficient 
probation  of  the  fraud  intended  against  the  creditors,  if  they, 
or  any  of  them,  shall  be  able  to  verifie  by  writte,  or  by  oath, 
of  the  partie  receiver  of  any  securitie  from  the  dyvour  or 
bankrupt,  that  the  same  was  made  without  any  true,  just,  and 
necessarie  cause,  or  without  any  true  and  competent  price, 
or  that  the  landes  and  goods  of  the  dyvour  and  bankrupt  bee- 
ing sold  by  him  who  bought  them  from  the  said  dyvour, 
the  whole,  or  the  most  part  of  the  price  thereof  was  con- 
verted, or  to  be  converted  to  the  bankrupte's  profite  and.  use. 
Providing  alwayes,  that  so  much  of  the  saids  lands  and 
goods,  or  prices  thereof  so  trusted  by  bankrupts  to  interpo- 
sed persons,  as  hath  beene  really  payed,  or  assigned  by  them 
to  any  of  the  bankrupt's  lawful  creditors,  shall  be  allowed 
unto  them,  they  making  the  rest  forth-comming  to  the  re- 
manent creditors,  who  want  their  due  payments.  And  if  in 
time  comming  any  of  the  saids  dyvours,  or  their  interposed 
partakers  of  their  fraude,  sliall  make  any  voluntarie  payment 
or  right  to  any  person,  in  defraude  of  the  lawful  and  more 
timely  diligence  of  another  creditor,  having  served  inhihi* 
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tion,  or  used  horning,  arreastment,  comprizing  or  other  law- 
ful meane,  duely  to  affect  the  dyvour's  lands  or  goods,  or  price 
thereof  to  his  behoove ;  in  that  case  the  said  dyvour,  or  in- 
terposed person,  shall  be  holden  to  make  the  same  foi  th-com- 
ming  to  the  creditor,  having  used  his  first  lawful  diligence, 
who  shall  likewise  bee  preferred  to  the  con  creditor,  who  bee- 
ing  posterior  unto  him  in  diligence,  hath  obtained  payment  by 
the  partial  favour  of  the  debtor,  or  of  his  interposed  confi- 
dent, and  shall  have  good  action  to  recover  from  the  said 
creditor  that  which  was  voluntarily  payed  in  defraude  of  the 
persuer's  diligence. 

Finally,  The  Lordes  declares  all  such  bankrupts,  and  dy- 
vours, and  all  interposed  persons,  for  covering  or  executing 
their  frauds,  and  all  others,  who  shall  give  counsel,  and  wil- 
ful assistance  unto  the  said  bankrupts,  in  the  devising  and 
practising  of  their  saids  fraudes  and  godlesse  deceits,  to  the 
prejudice  of  their  true  creditors,  shall  be  reputed  and  hold- 
en  dishonest,  false,  and  infamous  persons,  incapable  of  all 
honours,  dignities,  benefices,  and  offices ;  or  to  passe  upon 
inquei&tes,  or  assyses,  or  to  beare  witnesse  in  judgement, 
or  out-with  in  any  times  comming. 

Before  a  transaction  could  be  brought  under  the 
operation  of  the  act  16SI,  it  was  necessary  to  prove 
the  insolvency  of  the  bankrupt  at  the  period  when  he 
entered  into  it.  But,  as  this  fact  could  not  always  be 
precisely  ascertained,  another  statute  was  passed  to 
establish  a  legal  presumption  of  insolvency,  which  su- 
persedes all  such  troublesome  and  unsatisfactory  inves- 
tigations.   The  statute  1696,  cap.  5,  is  as  follows  : 

Our  Sovereign  Lord  considering.  That  notwithstanding  of 
the  acts  of  Parliament  already  made  against  fraudful  aliena- 
tions by  bankrupts,  in  prejudice  of  their  creditors,  yet  their 
frauds  and  abuses  are  still  very  frequent;  does  therefore, 
and  for  the  better  restraining  and  obviating  thereof  in  time 
coming,  with  advice  and  consent  of  the  Estates  of  Parlia- 
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mentj'  statute  and  declare,  That,  for  hereafter,  if  any  debitor, 
under  diligence  by  horning  and  caption  at  the  instance  of 
his  creditor,  be  either  imprisoned,  or  retire  to  the  Abbey,  or 
any  other  privileged  place,  or  flee,  or  abscond  for  his  per- 
sonal security,  or  defend  his  person  by  force,  and  be  after- 
wards found,  by  sentence  of  the  Lords  of  Session,  to  be  in- 
solvent, shall  be  holden  and  repute  on  these  three  joint 
grounds,  viz.  diligence  by  horning  and  caption,  and  insol- 
vency, joined  with  one  or  other  of  the  said  alternatives  of 
imprisonment,  or  retiring,  or  flying,  or  absconding,  or  for- 
cible defending,  to  be  a  notour  bankrupt,  and  that  from  the 
time  of  his  foresaid  imprisonment,  retiring,  flying,  abscond- 
ing, or  forcible  defending ;  which  being  found,  by  sentence 
of  the  Lords  of  Session,  at  the  instance  of  any  of  his  just 
creditors,  who  are  hereby  impowered  to  raise  and  prosecute 
a  declarator  of  bankrupt  thereanent ;  his  Majesty,  with  con- 
sent of  the  Estates  of  Parliament,  declares  ail  and  whatso- 
ever voluntary  dispositions,  assignations,  or  other  deeds, 
which  shall  be  found  to  be  made  and  granted,  directly  or 
indirectly,  by  the  foresaid  dyvor  or  bankrupt,  either  at,  or 
aifter  his  becoming  bankrupt,  or  in  the  space  of  sixty  days 
of  before,  in  favours  of  his  creditors,  either  for  his  satisfac- 
tion, or  further  security,  in  preference  to  other  creditors,  to 
be  void  and  null :  Likeas,  it  is  declared.  That  all  disposi- 
tions, heritable  bonds,  or  other  heritable  rights,  whereupon 
infeftment  may  follow,  granted  by  the  foresaid  bankrupts, 
shall  only  be  reckoned,  as  to  this  case  of  bankrupt,  to  be  of 
the  date  of  the  seisin  lawfully  taken  thereon,  but  prejudice 
to  the  validity  of  the  said  heritable  rights,  as  to  all  other  ef- 
fects, as  formerly :  And  because  infeftments  for  relief,  not  on- 
ly of  debts  already  contracted,  but  of  debts  to  be  contracted 
for  thereafter,  are  often  found  to  be  the  occasion  or  covert 
or  frauds ;  it  is  therefore  further  declared.  That  any  dispo- 
sition, or  other  rights,  that  shall  be  granted  for  hereafter,  for 
relief  or  security  of  debts  to  be  contracted  for  the  future, 
shall  be  of  no  force,  ^s  to  any  such  debts  that  shall  be  found 
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to  be  contracted  after  the  seisin  or  infertmeot  following 
on  the  said  disposition  or  right,  but  prejudice  to  the  validi- 
ty of  the  said  disposition  and  right  as  to  other  points  as  ac- 
cords :  And)  lastly.  His  Majesty,  and  the  Estates  of  Parlia- 
ment, do  hereby  statute  and  ordain,  That  if  any  person  shall 
for  hereafter  defraud  his  creditors,  and  be  found  by  sentence 
of  the  Lords  to  be  a  fraudulent  bankrupt,  the  degree  of  his 
fraud  shall  also  be  determined  by  the  same  sentence,  and 
the  person  guilty  not  only  held  to  be  infamous,  infamiajuriSf 
but  also  be  by  them  punished  by  banishment,  or  otherwise, 
(death  excepted,)  as  they  shall  see  cause.  And  the  Lords  of 
Session  are  hereby  discharged  to  dispense  any  bankrupt  as 
to  the  babit,  unless,  in  the  summons  and  process  of  cessio, 
the  bankrupt's  falling  through  misfortune  be  libelled,  sus- 
tained and  proven ;  and  this  but  prejudice  of  all  former  acts 
anent  bankrupts,  which  are  still  to  stand  in  their  full  force. 

The  progressive  improvement  of  the  bankrupt  law 
appears  from  the  numerous  enactments  passed  in  the 
reign  of  his  late  Majesty  Geo.  III.  Under  these,  the 
Conrt  of  Session  sequestrate  the  whole  property,  heri- 
table and  moveable,  belonging  to  the  debtor ;  the  cre- 
ditors choose  a  factor  and  trustee,  who  manage  the 
funds  under  the  direction  of  the  Court ;  and  the  rank- 
ing of  creditors,  and  distribution  of  the  funds,  take 
place  by  judgments  of  the  Court.  As  the  latest  of 
these  statutes  contains  all  the  provisions  of  the  former 
ones,  and,  though  evidently  intended  only  as  a  tempo- 
rary measure,  regulates  practice  in  the  meantime,  it 
will  be  necessary  to  quote  it  entire.  A  very  brief  no- 
tice of  the  earlier  acts  seems  sufficient. 

Statute  12.  of  Greo.  III.  cap.  72,  "  for  rendering 
'<  the  payment  of  the  creditors  of  Insolvent  debtors  more 
"  easy  and  expeditious ;  and  for  regulating  the  dili- 
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"  gence  of  the  law  by  arrestment  and  poinding,"  &c. 
This  act  was  continued  by  20.  of  Geo.  III.  cap.  41. 

Statute  28.  of  Geo.  III.  cap.  18,  inter  alia,  **  for 
«*  rendering  the  payment  of  creditors  more  equal  and 
"  expeditious  in  that  part  of  Great  Britain  called  Scot- 
"  land."  Continued  by  the  following  acts,  viz.  SO.  of 
Geo.  III.  cap.  5  ;— S9.  of  Geo.  III.  cap.  53  ;— 44.  of 
Geo.  III.  cap.  24  ; — and  46.  of  Geo.  III.  cap.  24. 

Statute  33.  of  Geo.  III.  cap.  74,  "  for  rendering  the 
**  payment  of  creditors  more  equal  and  expeditious  in 
"  that  part  of  Great  Britain  called  Scotland."  Con- 
tinued by  the  following  acts,  vie.  48.  of  Geo.  III.  cap. 
25  J — 49.  of  Geo.  III.  cap.  38  ;— ^1.  of  Geo.  III. 
cap.  25  ; — and  53.  of  Geo.  III.  cap.  65. 

The  present  bankrupt  statute,  54.  of  Geo.  III.  cap. 
137,  "  for  rendering  the  payment  of  creditors  more 
<<  equal  and  expeditious  in  Scotland,"  is  as  follows  : 

That  in  all  actions  and  questions  arising  upon  the  con- 
struction and  effect  of  an  act  of  the  Parliament  of  Scotland, 
made  in  the  year  1696,  intituled,  An  Act  Jbr  declaring  No- 
tour  Bankrupts,  if  any  person,  subject  to  the  laws  of  Scotland, 
shall  happen  to  be  forth  of  that  part  of  the  territory  of  the 
united  kingdom,  or  not  liable  to  be  imprisoned  by  being  in 
the  sanctuary,  or  by  reason  of  privilege  or  personal  protec- 

ft 

tion,  a  charge  of  horning  executed  against  him,  together 
with  either  an  execution  of  arrestment  of  any  of  his  effects 
not  loosed  or  discharged  within  fifteen  days  after  the  date 
thereof,  or  an  execution  of  poinding  of  any  of  his  moveables, 
or  a  decree  of  adjudication  of  any  part  of  bis  heritable  estate, 
for  payment  or  security  of  debt,  shall,  when  joined  with  in- 
solvency, be  held  a  sufficient  proof  of  legal  bankruptcy  and 
equivalent  to  the  description  of  notour  bankruptcy,  given  in 
the  act  of  the  Parliament  of  Scotland  before  mentioned,  made 
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in  the  year  1696 ;  and  it  is  hereby  declared,  that  such  in- 
solvent debtor  shall,  from  and  after  the  period  when  both 
the  charge  of  horning  against  the  person,  and  one  or  other 
of  the  said  diligences  of  arrestment  (not  loosed  or  discharg- 
ed as  aforesaid)  or  poinding  have  been  executed,  or  decree 
of  adjudication  obtained,  be  holden  and  deemed  a  legal  or 
notour  bankrupt,  and  subject  to  the  regulations  of  the  said 
act  in  the  year  1696,  as  hereby  extended  and  explained ; 
and  every  person,  whether  he  be  out  of  Scotland  or  not, 
whose  estate  has  been  or  shall  be  sequestrated  under  the  au- 
thority of  any  of  the  acts  before  recited,  or  of  the  present 
act,  shall,  in  like  manner,  be  holden  and  deemed  a  notour 
bankrupt  in  all  questions  upon  the  act  of  1696,  from  and 
after  the  date  of  the  first  deliverance  on  the  petition  to  the 
Ck>urt  of  Session  for  awarding  the  sequestration. 

11.  And  be  it  enacted.  That  when  a  debtor  is  made  le- 
gally bankrupt  in  terms  of  the  said  act,  made  in  the  year 
1696,  or  of  this  act,  all  arrestments  which  shall  have  been 
used  for  attaching  any  effects  of  such  bankrupt  within  sixty 
days  prior  to  the  bankruptcy,  or  within  four  calendar  months 
thereafter,  shall  be  ranked  pari  pcusu  in  the  same  manner 
as  if  such  arrestments  had  been  of  the  same  date ;  and  that, 
in  time  coming,  letters  or  precepts  of  arrestment  upon  any 
depending  action  may  be  granted  summarily,  upon  produc- 
tion of  the  libelled  summons ;  and  it  shall  be  no  objection 
to  the  pari  passu  preference  hereby  established,  that  the 
summons  upon  which  any  arrestment  proceeds  was  not  exe« 
cuted,  or  that  the  debt  upon  which  it  is  founded  was  not  li- 
quidated at  the  date  of  the  arrestment :  Providing  always, 
that  these  and'  all  other  necessary  steps  are  afterwards  taken 
without  any  undue  delay ;  and  in  case  the  first  or  any  sub- 
sequent arrester  shall  in  the  mean  time  have  obtained  a  de- 
cree of  forthcoming  of  preference,  and  thereupon  shall  have 
recovered  payment,  he  shall  nevertheless  be  accountable  for 
the  sum  recovered  to  those  who  by  virtue  of  this  act  may  be 
eventually  found  to  have  a  pari  pcum  preference  thereon. 
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and  shall  be  liable  to  an  action  at  their  instance,  for  payment 
to  them  proportionally,  after  allowing  out  of  the  fund  the 
expence  of  making  it  effectual ;  and  further  providing,  that 
if  there  be  any  arrestments  used  for  attaching  the  same  effects 
after  the  period  of  four  months  subsequent  to  the  bankrupt- 
cy, such  an  arrestment  shall  not  compete  with  those  used 
prior  to  or  within  the  period  aforesaid,  but  may  rank  with 
one  another  on  any  reversion  of  the  fund  attached,  accord- 
ing to  the  former  law  and  practice. 

III.  And  be  it  enacted.  That  an  arrestment  executed  at 
the  market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
to  attach  the  effects  of  the  debtor,  as  in  the  hands  of  a  per- 
son out  of  Scotland,  shall  not  be  held  to  have  interpelled 
such  person  from  paying  to  the  original  creditor,  unless  proof 
be  made  that  he,  or  those  having  authority  to  act  for  him, 
were  previously  in  the  knowledge  of  such  arrestment  ha- 
ving been  so  used. 

IV.  And  be  it  enacted,  That  the  messenger  or  other  per- 
son employed  in  executing  a  poinding  for  debt,  shall  leave 
the  poinded  goods  in  the  hands  of  the  debtor,  with  a  sche- 
dule of  the  poinded  goods,  and  note  of  the  appraised  values, 
(one  appraisement  being  in  every  case  sufficient,)  and  shall 
forthwith  report  his  execution  of  poinding  to  the  Sherifi^  or 
other  judgp  ordinary,  who  shall  give  direction  for  keeping 
the  goods  poinded  in  safe  custody,  and  selling  them  by  pub- 
lic roup,  after  such  publication,  not  shorter  than  eight  free 
days,  nor  longer  than  twenty,  from  and  after  the  day  when 
the  order  was  given,  and  at  such  time  and  place  as  circum- 
stances may  require,  and  who  shall  give  all  necessary  orders 
for  intermediate  security,  any  person  who  intromits  with,  or 
carries  off  the  goods  in  the  meantime>  in  order  to  disappoint 
the  poinding,  being  liable  in  double  the  appraised  value 
thereof;  and  a  note  or  minute  of  the  sale,  and  of  the  sum  aris- 
ing from  it,  shall  be  within  eight  days  of  the  sale  lodged  with 
the  clerk  to  the  said  Sheriff  or  judge  ordinary,  and  forthwith 
marked  by  him  as  so  lodged,  within  eight  days  after  such 
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sale,  to  be  made  patent  to  all  concerned  for  a  fee  of  one 
shilling,  and  the  next  sum  arising  from  such  sale,  after  de- 
duction of  all  charges,  or  the  goods  in  case  no  o£ferers  ap- 
pear, shall  be  delivered  over  to  the  poinding  creditor. 

V.  And  be  it  enacted.  That  when  a  person  has  been  ren- 
dered legally  bankrupt  as  aforesaid,  no  poinding  of  the  move- 
ables belonging  to  such  bankrupt  used  within  sixty  days 
before  the  bankruptcy,  or  within  four  calendar  months  there- 
after, shall  give  a  preference  to  such  poinder,  but  that  every 
other  creditor  of  the  bankrupt  having  liquidated  grounds  of 
debt,  or  decrees  for  payment,  and  summoning  such  poinder, 
or  judicially  producing  the  same,  in  any  process  or  compe- 
tition relative  to  the  goods  or  price  thereof,  before  the  said 
four  months  are  elapsed,  shall  be  entitled  to  a  proportional 
share  of  the  price  of  the  goods  so  poinded  effeirlng  to  his 
debt,  deducting  always  theexpence  of  such  poinding,  which 
the  poinder  shall  retain  in  preference  to  the  other  creditors : 
And  providing  also,  that  all  poindings  after  the  four  months 
shall  have  such  preference  as  they  were  entitled  to  by  for- 
mer law  and  practice ;  saving  always  the  landlord's  right  of- 
hypothec  for  rents,  or  any  other  hypothec  known  in  law, 
which  shall  be  nowise  hurt  or  impaired  by  any  thing  con- 
tained in  this  act :  And  provided  also,  that  in  the  case  of  a 
sequestration  under  this  act,  the  pari  passu  preference  of  ar- 
restment and  poindings  shall  be  regulated  as  herein  after 
directed. 

VL  And  whereas  an  act  of  the  Parliament  of  Scotland,  in 
the  year  1681,  chap.  17,  intituled,  An  Act  concerning  the  Sale 
i^BankrupU  LamdSy  required  certain  forms  of  publication 
and  citation,  which  in  practice  have  been  found  to  be  ex- 
pensive and  inconvenient ;  and  another  act  of  the  Parlia- 
ment of  Scotland,  in  the  year  1695,  chap.  6,  intituled,  Act 
regulating  the  Sale  and  Payment  of  Bankrupt^  Estaiesj  made  it 
lawful  for  purchasers  of  such  estates  to  consign  the  price, 
after  a  certain  time,  in  the  hands  of  the  Magistrates  and 
Town-Council  of  Edinburgh,  which  method  has  been  found 
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inconvenient,  and  has  seldom  been  practised;  and  by  an  artt* 
cle  in  the  regulations  of  the  Session  established  in  the  same 
year  1695,  section  26,  it  was  provided,  that  the  ranking  of 
the  creditors  should  proceed  and  be  concluded  by  decree 
before  the  sale  of  the  lands,  which  regulation  has  generally 
been  prejudicial  to  the  creditors ;  be  it  enacted.  That  the  said 
in  part  recited  acts  shall  be  and  the  same  are  hereby  in  so 
far  repealed ;  and  the  Court  of  Session  shall  have  full  power 
to  make  acts  of  sederunt  for  abridging  the  forms  of  publica- 
tion and  citation,  and  regulating  the  proceedings  ijd  proces- 
ses of  sale,  ranking  and  division,  whether  at  the  instance  of 
creditors  or  of  apparent  heirs ;  and  in  every  case  of  a  sale 
under  the  authority  of  the  Court  of  Session,  it  shall  be  law- 
ful to  the  purchaser,  at  any  term  of  Whitsunday  or  Martin- 
mas subsequent  to  the  term  of  payment  of  the  price,  to  lodge 
the  price,  with  the  interest  due  upon  it,  in  the  Royal  Bank, 
or  Bank  of  Scotland,  or  the  Bank  of  the  British  Linen  Com- 
pany, at  such  interest  as  can  be  procured  for  it,  by  doing 
which,  and  by  giving  notice  thereof  to  the  agent  who  carried 
on  the  sale,  he  shall  be  discharged  of  the  said  price;  and 
further,  the  Court  of  Session,  upon  the  application  of  any  of 
the  creditors,  shall  be  empowered  to  make  an  order  on  the 
purchaser  to  lodge  the  price  and  interest,  at  any  of  the  said 
terms,  subsequent  to  the  term  of  payment,  in  one  or  other 
of  the  said  Banks,  sufficient  intimation  being  always  pre- 
viously given  both  to  the  purchaser  and  to  the  common  agent 
for  the  creditors,  that  such  application  is  made,  in  order  that 
all  parties  may  have  an  opportunity  to  object ;  and  in  all 
cases  of  judicial  sales,  the  lands  or  other  heritable  subjects 
may  be  brought  to  actual  sale  so  soon  as  the. necessary  pre- 
vious steps  are  taken,  whether  the  ranking  be  concluded  or 
not,  unless  the  Court,  upon  application  of  any  party  con* 
cerned,  shall  find  sufficient  cause  to  delay  the  sale. 

VI L  And  whereas  doubts  have  arisen  upon  the  construc- 
tion of  an  act,  made  in  the  year  1690,  chap.  20,  intituled. 
Act  anent  the  Sale  qf  BankrupUf  Lands^  in  so  far  as  it  requires 
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that  the  common  debtor  be  found  bankrupt  and  utterly  in-* 
8oI?ent ;  be  it  enacted,  That  a  judicial  sale«  at  the  instance 
of  creditors,  may  in  all  cases  proceed  where  the  interest  of 
the  debts  and  the  other  annual  burdens  exceed  the  yearly 
income  of  the  subjects  under  sale,  or  where  a  sequestration 
shall  have  taken  place  under  this  or  any  former  statute,  with- 
out other  proof  of  bankruptcy  or  insolvency. 

VIII.  And  whereas  by  an  act  of  the  Parliament  of  Scot- 
land, in  the  year  1540,  chapter  106,  concerning  charges  to 
enter  heir,  and  another  act  in  the  year  1621,  chapter  27, 
concerning  apprisings  against  heirs,  it  was  ordained,  that 
charges  against  heirs  unentered,  which  were  to  be  the  foun- 
dation of  apprising  against  their  predecessors*  lands,  might 
proceed  at  the  instance  of  creditors,  commanding  them  to 
enter  within  forty  days  after  the  charge;  but  it  has  been 
doubted  whether  the  same  or  a  longer  term  is  required  when 
the  person  charged  is  out  of  Scotland,  and  it  is  expedient 
that  such  inducue  should  be  of  long  duration ;  be  it  enacted, 
That  the  inducia  of  a  charge  to  enter  heir  shall  in  no  case 
exceed  forty  days,  whether  the  person  charged  be  within  the 
kingdom  or  out  of  it ;  and  that  after  one  such  charge,  whe- 
ther general  or  special,  has  been  given  at  the  instance  of  any 
creditor,  every  subsequent  charge,  at  the  instance  of  the  same 
or  of  any  other  creditor,  maybe  upon  the  inducuB  of  twenty 
days  only;  any  law  or  practice  to  the  contrary  notwith- 
standing. 

IX.  And,  in  order  to  lessen  the  number  of  adjudications 
for  debt,  and  consequently  the  expence  to  all  parties,  and  to 
facilitate  the  pari  passu  preference  of  creditors  in  similar 
circumstances ;  be  it  enacted,  That  the  Lord  Ordinary  offi- 
ciating in  the  Court  of  Session,  before  whom  the  first  pro- 
cess of  adjudication  against  any  estate  for  payment  or  secu- 
ri^  of  debt  is  called,  shall  ordain  intimation  thereof  to  be 
made  in  the  minute-book,  and  on  the  wall,  in  order  that  any 
other  creditors  of  the  common  debtor,  who  at  the  next  call- 
ing of  the  cause  can  shew  that,  although  they  have  not  exe* 
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cuted  their  summonses  of  adjudication,  they  are  in  other 
respects,  by  the  nature  of  the  grounds  of  debt,  and  steps 
taken  by  them,  in  condition  to  proceed  in  adjudging  their 
debtor's  estate,  may  produce  the  instructions  of  their  debts, 
with  summonses  of  adjudication,  libelled  and  signeted,  for 
the  purpose  of  their  being  conjoined  in  the  decree  of  adju- 
dication, twenty  sederunt-days  being  allowed  for  such  inti- 
mation before  the  cause  can  be  called  a  second  time ;  and  if 
any  of  these  forms  shall  happen  to  be  omitted,  the  said  ad- 
judication shall  be  null  and  void,  without  prejudice  to  its 
being  brought  forward  again  in  more  due  form,  or  still  con- 
joined with  any  after  adjudication;  and,  without  prejudice 
to  the  validity  and  order  of  ranking  of  posterior  adjudica- 
tions according  to  the  rules  of  law,  when  any  after  process 
or  processes  of  adjudication  are  brought  into  Court,  the 
same  shall  be  regulated,  as  to  the  time  and  manner  of  pro- 
ceeding in  them,  by  an  act  or  acts  of  sederunt  of  the  Court 
of  Session,  so  as  to  provide,  as  far  as  circumstances  will  ad- 
mit, for  the  pctri  passu  preference  of  such  posterior  adjudi- 
cations with  one  another,  and  to  abridge  the  number  and 
expence  of  such  proceedings ;  and  in  all  cases  where  penal- 
ties for  non-payment  over  and  above  performance  are  con- 
tained in  bonds,  or  other  obligations  for  sums  of  money,  and 
are  made  the  subject  of  adjudication,  or  of  demand  in  any 
other  shape,  it  shall  be  in  the  power  of  the  Court  to  modify 
and  restrict  such  penalties,  so  as  not  to  exceed  the  real  and 
necessary  expences  incurred  in  making  the  debt  effectual. 

X.  And  be  it  enacted.  That  when  the  estate  of  a  debtor 
is  brought  into  the  Court  of  Session  by  process  of  judicial 
sale  and  ranking,  the  decree  of  sale  to  be  pronounced  by 
the  Court  shall  be  held  as  a  general  decree  of  adjudication 
in  favour  of  every  creditor  who  shall  afterwards  be  included 
in  the  decree  of  division ;  and  the  effect  of  such  general  de- 
cree shall  be  the  same  in  all  competitions,  or  questions  of 
ranking  and  preference,  as  if  it  had  been  pronounced  and 
extracted  of  the  date  of  the  first  calling  of  the  process  of 
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sale  before  the  Lord  Ordinary  in  the  Outer- House,  and  no 
separate  adjudication  shall  be  allowed  to  proceed  during  the 
dependence  of  a  judicial  sale,  it  being  hereby  declared  to  be 
competent  to  the  Court  of  Session  to  settle,  by  an  act  or  acts 
of  sederunt,  in  what  manner,  and  at  what  period  or  periods 
the  principal  sums  and  bygone  interests  of  the  debts  shall  be 
accumulated,  so  as  to  do  equal  justice  to  all  concerned,  but 
declaring  that  it  shall  be  competent  to  any  creditor  who  is 
in  a  situation  to  adjudge,  to  carry  on  the  action  of  sale  to  its 
conclusion,  though  deserted  or  abandoned  by  the  original 
pursuer. 

XI.  And,  in  order  to  fix  more  clearly  in  time  coming 
what  diligence  is  necessary  to  make  an  adjudication  eiFec- 
tual,  be  it  enacted,  That  the  presenting  a  signature  in  Ex- 
chequer, when  the  holding  is  of  the  crown,  or  the  executing 
a  general  charge  of  horning  against  superiors  at  the  market- 
cross  of  Edinburgh,  and  pier  and  shore  of  Leith,  when  the 
holding  is  of  a  subject,  and  recording  an  abstract  of  the 
said  signature,  or  the  said  charge  in  the  register  of  abbre- 
viates of  adjudications,  shall  be  held  in  all  time  coming  as 
the  proper  diligence  for  the  purpose  aforesaid^ 

XII.  And  whereas,  by  the  act  before  mentioned,  in  the 
year  1696,  intituled.  Act  for  declaring  Notour  Bankrupts^  it  is 
inter  alia  declared,  **  That  all  disposition^  heritable  bonds, 
^  or  other  heritable  rights,  whereupon  infeftment  may  fol- 
"  low,  granted  by  the  foresaid  bankrupt,  shall  only  be  rec- 
^  koned,  as  to  this  case  of  bankrupt,  to  be  of  the  date  of  the 
"  seisin  lawfully  taken  thereon ;"  but  it  would  be  more  ex- 
pedient, that  instead  of  the  date  of  the  seisin,  the  date  of  re- 
cording the  seisin  in  the  register  of  seisins  and  reversions 
should  be  taken  as  the  rule ;  be  it  hereby  enacted,  That  in  all 
questions  upon  the  said  act,  in  the  year  1696,  or  this  pre- 
sent act,  the  dispositions,  heritable  bonds,  or  other  heritable 
rights,  whereupon  infeftment  may  follow,  shall  in  time  com- 
ing be  reckoned  to  be  of  the  date  of  the  registration  of  the 
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seisin  lawfully  taken  thereon,  without  prejudice  to  the  vallH 
dity  or  invalidity  of  the  said  heritable  rights,  in  all  other 
respects  as  formerly. 

XIII.  And  be  it  enacted^  That  in  all  questions  upon  the 
said  statutes,  all  dispositions,  assignations,  and  venditions, 
which  do  not  require  seisin,  but  to  which  intimation  or  de- 
livery are  requisite,  in  order  to  render  them  complete  as 
transferences  or  as  securities,  shall  be  reckoned  to  be  of  ihe 
date  of  the  intimation,  delivery,^  or  other  act  requisite  for 
completing  the  same,  without  prejudice  to  their  validity  in 
other  respects. 

XIV.  And  whereas  by  another  clause  in  the  said  act  1696, 
it  is  declared,  <*  That  any  disposition,  or  other  rights  that 
**  shall  be  granted  for  hereafter,  for  relief  or  security  of  debts 
^  to  be  contracted  for  the  future,  shall  be  of  no  force,  as  to 
*'  any  such  debts  as  shall  be  found  to  be  contracted,  after 
*^  the  seisin  or  infeftment  following  on  the  said  disposition 
«  or  rights;"  but  it  would  tend  not  only  to  the  benefit  of 
commerce,  but  also  of  agriculture  and  manufactures,  if  secu- 
rities by  infeftment  for  the  payment  or  relief  of  future  ba- 
lances arising  upon  cash  accounts  or  credits,  or  of  sums 
paid  on  such  cash  accounts  or  credits,  were  made  an  ex- 
ception from  the  rule  laid  down  in  the  said  recited  clause ; 
be  it  therefore  enacted.  That  it  shall  and  may  be  lawful  for 
any  person  or  persons,  possessed  of  lands  or  other  heritable 
subjects,  and  desiring  to  pledge  the  same  in  security  of  any 
sums  paid  or  balances  arising,  or  which  may  arise  upon  cash 
accounts  or  credits,  or  by  way  of  relief  to  any  person  or  per- 
sons who  may  become  bound  with  him  or  them  for  the  pay- 
ment of  such  sums  or  balances,  although  posterior  to  the  date 
of  the  infeftment,  to  grant  heritable  securities  accordingly 
upon  their  said  lands  or  other  heritable  estate,  containing 
procuratory  of  resignation  and  precept  of  seisin  (or  infefting 
any  bank  or  bankers,  or  other  persons  who  shall  agree  to 
give  them  such  cash  accounts  or  credits,  or  for  infefting  such 
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persons  as  shall  become  cautioners  for  tliem,  or  jointly  bound 
with  them  in  such  cash  accounts  or  credits :  Provided  al- 
ways, that  the  principal  and  interest  which  may  become  due 
upon  the  said  cash  accounts  or  credits,  shall  be  limited  to  a 
certain  definite  sum,  to  be  specified  in  the  security,  the  said 
definite  sum  not  exceeding  the  amount  of  the  principal  sum, 
and  three  years'  interest  thereon,  at  the  rate  of  five /^er  centum  ^ 
and  it  is  hereby  declared,  that  it  shall  and  may  be  lawful  to 
the  person  to  whom  any  such  cash  account  or  credit  is  grant- 
ed, to  operate  upon  the  same,  by  drawing  out  and  paying  in 
such  sums  from  time  to.  time  as  the  parties  shall  settle  be- 
tween themselves,  and  that  the  seisins  or  infeftments  taken 
upon  the  said  heritable  securities  shall  be  equally  valid  and 
effectual,  as  if  the  whole  sums  advanced  upon  the  said  cash 
Account  or  credit  had  been  paid  prior  to  the  date  of  the  sei- 
sin or  infeftment  taken  thereon,  and  that  any  such  heritable 
security  shall  remain  and  subsist  to  the  extent  of  the  sum  li- 
mited, or  any  lesser  sum,  until  the  cash  account  or  credit  is 
finally  closed,  and  the  balance  paid  up  and  discharged,  and 
the  seisin  or  infeftment  renounced ;  any  thing  to  the  con- 
trary in  the  said  recited  act  notwithstanding. 

XV.  And  whereas  it  is  for  the  interest  of  commerce,  that 
the  estates  of  those  concerned  in  trade  and  manufactures, 
when  they  become  unable  to  answer  the  demands  upon  them, 
should  be  disposed  of  and  distributed  among  their  creditors 
in  the  most  expeditious  manner,  without  abiding  the  ordi- 
nary ibrms  of  law ;  be  it  enacted.  That  from  and  after  the 
passing  of  this  act,  if  any  person  being  a  merchant  or  trader 
in*Scbtland,  in  gross  or  by  retail,  or  a  banker,  broker,  or 
underwriter,  or  a  manufacturer,  or  artificer,  and  in  general 
any  person  who,  either  for  himself,  or  as  agent  or  factor  for 
others,  seeks  his  living  by  buying  and  selling,  or  by  the  work- 
manship of  goods  or  commodities,  or  by  any  of  the  foregoing 
occupations,  or  holds  a  share  in  any  such  undertakings  shall 
be  under  legal  diligence  by  horning  and  caption  against  him 
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for  debt,  and  shall  either,  in  virtue  thereof,  be  imprisoned, 
or  retire  to  a  sanctuary,  or  fly  or  abscond  for  his  personal 
safety  from  such  diligence,  or  defend  his  person  by  force,  or 
being  out  of  Scotland  at  the  time,  or  not  liable  to  be  im* 
prisoned  by  reason  of  privilege  or  personal  protection,  shall 
be  under  diligence  by  charge  of  horning  attended  with  ar- 
restment executed  of  any  part  of  his  moveable  estate  or  ef- 
fects, and  not  loosed  or  discharged  by  the  debtor  within 
fifteen  days  thereafter,  or  with  poinding  executed  of  any 
part  of  his  moveables,  or  decree  of  adjudication  of  any  part 
of  his  heritable  estate  for  payment  or  security  of  debt,  at  the 
instance  of  any  of  his  creditors,  it  shall  be  lawful  for  any  cre- 
ditor of  the  said  person,  whose  debt  shall  amount  to  the  sum 
of  £.  100  Sterling,  or  any  two  creditors  whose  debts  shall 
amount  to  the  sum  of  £.150  Sterling,  or  any  three  or  more 
creditors  whose  debts  shall  amount  to  the  sum  of  j£.200  Ster«* 
ling  or  upwards,  whether  such  debts  are  liquidated  by  formal 
vouchers,  or  stand  upon  open  account,  at  any  time  within 
four  calendar  months  of  the  last  step  of  the  said  diligence, 
to  apply,  by  summary  petition  to  the  Court  of  Session,  for 
sequestration  of  the  said  debtor's  estate,  heritable  and  move- 
able, real  and  personal ;  and  upon  production  of  the  grounds 
of  debt,  or  a  copy  of  the  account,  signed  by  the  party  to 
whom  it  is  due,  and  a  deposition  by  the  creditor  or  creditors 
at  whose  instance  the  application  is  made,  taken  before  any 
Judge-Ordinary,  or  Justice  of  the  Peace,  swearing  to  the  ve- 
rity of  the  debt  or  debts,  and  also  that  they  believe  the  party 
against  whom  the  application  is  made  to  be  a  merchant,  or 
otherwise  within  one  or  other  of  the  descriptions  aforesaid, 
and  always  specifying  which  description,   the  Court  shall 
grant  warrant  for  citing  the  said  debtor,  by  delivering  to 
him  personally,  or  by  leaving  at  his  dwelling-house,  a  copy 
of  the  said  petition ;  or,  if  the  said  debtor  be  forth  of  Scot- 
land, by  affixing  copies  upon  the  market-cross  of  Edinburgh, 
pier  and  shore  of  Leith,  and  also  leaving  a  copy  at  the  dwell- 
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house  or  house  of  business  in  Scotland,  last  occupied  by  such 
debtor,  to  appear  in  Court  within  the  time  specified  in  the 
warrant  of  citation,  not  being  less  than  six  nor  more  than 
forty  days  from  the  date  of  the  citation,  to  shew  cause  why 
sequestration  should  not  be  awarded;  and  at  the  time  of 
granting  such  warrant  of  citation,  the  Court  shall  likewise^ 
if  desired,  grant  the  usual  authority,  at  the  instance  of  the 
petitioners,  for  recovering  written  evidence  of  the  said  steps 
of  diligence;  and  upon  production  of  such  evidence  at  the 
diet  of  appearance,  if  the  debtor  shall  not  appear  either  in 
person,  or  by  his  counsel  or  agent,  or  so  appearing  shall  not 
instantly  pay  or  produce  written  evidence  of  the  debt  or 
debts  being  satisfied  upon  which  the  diligence  proceeded, 
and  also  pay  or  satisfy  the  debt  or  debts  due  to  the  petitioner 
or  petitioners,  or  to  any  other  creditor  or  creditors  who  may 
have  appeared  and  concurred  in  the  application,  or  shew  other 
reasonable  cause  why  the  sequestration  should  not  proceed 
further,  the  Court  shall  immediately  award  sequestration  of 
the  said  debtor's  whole  estate  and  effects,  heritable  and 
moveable,  real  and  personal,  for  the  benefit  of  his  whole  just 
and  lawful  creditors  ;  declaring  always,  that  it  shall  not  be 
a  sufficient  .ground  for  awarding  sequestration  under  this  act, 
that  the  debtor  is  a  holder  of  stock  in  any  of  the  public  or 
national  funds,  or  of  India  stock,  or  of  stock  in  any  of  the 
banks  established  by  public  authority,  or  in  any  insurance 
company  against  fire,  or  in  the  Forth  and  Clyde  Navigation 
Company,  or  other  inland  navigation  company,  or  the  Bri- 
tish fisheries,  or  that  he  is  a  common  labourer  or  workman 
for  hire,  unless  such  person  shall  be  otherwise  bona  fide  un- 
der one  or  other  of  the  foregoing  descriptions ;  and  that  no 
landholder  or  tenant  of  land  shall  as  such  be  liable  to  have 
his  estate  sequestrated,  even  although  he  deal  in  cattle  or 
grain,  unless  he  shall  bona  fide  be  of  the  description  of  a 
trader  in  these  articles,  gaining  or  seeking  to  gain  his  liveli- 
hood, or  a  material  part  thereof,  by  dealing  in  cattle  not  th« 
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produce  of,  nor  grazed  upon,  or  made  use  of  in  the  labour 
of  his  farm,  or  in  grain  not  produced  thereon. 

XVI.  And  be  it  enacted,  That  the  Court  shall,  by  the 
same  deliverance  which  awards  the  aeqoestration,  make  an 
order  upon  the  creditors  to  meet  upon  a  certain  day  and 
hour,  being  not  more  than  three  weeks  from  that  date,  and 
as  much  sooner  as  circumstances  may  permit,  in  order  to 
name  an  interim  factor,  if  they  think  fit  to  appoint  one,  or 
failing  their  doing  so,  to  devolve  the  interim  care  and  custody 
of  the  effects  upon  the  Sheriff-clerk  of  the  county  where  the 
bankrupt  carried  on  his  business ;  and  the  Court  shall,  by 
the  same  deliverance,  make  another  order  upon  the  credi- 
tors to  meet  upon  a  certain  day  and  hour,  to  be  named  by 
the  Count  in  the  said  deliverance,  being  not  more  than  four 
weeks,  and  less  than  two  weeks  from  the  day  of  such  first 
meeting,  for  the  purpose  of  naming  a  trustee,  in  whose  per- 
son «the  said  estate  shall  be  vested,  as  herein  after  mentioned ; 
the  said  meetings  to  be  at  a  convenient  place,  either  where 
the  bankrupt  resides,  or  where  his  business  is  or  was  last 
carried  on,  or  as  near  it  as  possible,  the  place  being  also 
specified ;  which  deliverance  the  petitioning  creditor  or  cre- 
ditors shall  forthwith  cause  to  be  advertised  in  the  paper 
called  the  Edinburgh  Gazette,  and  also  in  the  London 
Gazette,  otherwise  the  whole  proceedings  at  those  meetings 
to  be  null  and  void ;  and  the  Court  shall  at  the  same  time 
grant  commission  to  any  resident  magistrate  of  the  burgh, 
or  to  the  Sheriff  depute  or  substitute  of  the  county  where  the 
«  meeting  is  to  be  held,  or  failing  them,  any  Justice  of  the 
Peace  of  the  county,  to  attend  the  said  first  meeting  of  cre- 
ditors, and  to  receive  their  grounds  of  debt,  with  the  oaths 
of  verity  thereon  after  mentioned,  and  to  sign  the  minutes  of 
the  creditors  along  with  the  preses  chosen  by  them ;  and  all 
questions  at  this  meeting  shall  be  determined  by  a  majority 
of  the  creditors  in  value  or  extent  of  debt,  (subject  however 
to  the  explanation  after  mentioned,)  appearing  at  the  said 
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meeting  by  themselves,  or  others  authorised  by  them,  and 
whose  grounds  of  debt  and  oaths  thereon  are  so  produced ; 
and  it  shall  be  in  the  power  of  the  Sheriff  depute  or  substi- 
tute, upon  cause  shewn  by  any  of  the  creditors,  at  any  time 
after  the  sequestration,  and  before  the  meeting  for  the  choice 
of  the  fiictor,  to  seal  up,  and  cause  to  be  put  under  safe  cus- 
tody, the  books  and  papers  of  the  bankrupt,  and  to  lock  up 
his  or  her  shop,  warehouse,  or  other  repositories,  and  to  keep 
the  keys  thereof  till  a  factor  is  named,  or  the  custody  and 
care  devolved  upon  the  Sheriff-clerk,  subject  in  the  mean 
time  to  such  orders  and  directions  as  either  the  Court  of 
Session  or  the  Sheriff  may  think  proper  to  give,  on  the  ap- 
plication of  any  party  concerned,  for  the  preservation  of  the 
effects. 

XVII.  And  be  it  enacted.  That  the  said  factor  or  Sheriff- 
clerk,  chosen  as  interim  manager,  shall  be  entitled  to  take 
possession  of  the  bankrupt's  whole  estate  and  effects,  and  of 
the  bills,  notes,  and  whole  other  vouchers,  title-deeds,  and 
instructions  of  his  estate,  and  also  of  his  books  and  papers ; 
and  the  bankrupt  shall,  if  required  by  him,  or  by  the  credi- 
tors, grant  powers  of  attorney,  or  other  deeds  which  may  be 
deemed  necessary  or  proper  for  the  recovery  of  the  estate 
and  effects  situate  in  foreign  parts,  under  the  pain  of  frau- 
dulent bankruptcy,  and  of  being  deprived  of  all  benefit  from 
this  statute ;  and  the  factor  shall  lodge  all  monies  received 
by  him  in  such  bank,  or  with  such  banking  company,  as  the 
creditors  present  at  tlie  meeting  at  which  he  shall  have  been 
chosen  shall  appoint ;  and  failing  such  appointment,  in  the 
Royal  Bank,  or  Bank  of  Scotland,  or  the  Bank  of  the  Bri- 
tish Linen  Company,  at  such  interest  as  can  be  procured  for 
the  same,  upon  an  account  to  be  opened  in  the  name  of  the 
sequestrated  estate ;  and  the  said  factor,  if  required,  shall 
find  security  for  his  intromissions  to  such  extent  as  the  said 
majority  shall  think  reasonable,  he,  or  failing  him,  the  She- 
riff-c}erk,  being  always  entitled  to  a  gratification  for  trouble, 
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to  be  fixed  by  a  majoritj  of  the  creditors  in  value,  assembled 
at  any  general  meeting,  subject  to  the  modification  of  the 
Court  of  Session ;  and  the  said  factor  or  Sheriff-clerk  shall 
engross  the  minutes  of  the  meeting  at  which  he  is  appointed 
in  a  book  of  sederunt  properly  authenticated,  which  shall  be 
kept  by  him  as  his  warrant  for  acting ;  and  th*e  principal 
minutes  of  the  said  meeting,  being  signed  by  the  magistrate 
and  by  the  preses  of  the  meeting,  and  by  the  said  factor  or 
Sheriff-clerk,  shall  be  transmitted  by  them  to  the  clerk  of 
the  sequestration,  to  be  kept  among  the  records  of  the  Court 
of  Session. 

XVIII.  And  be  it  enacted,  That  if  any  merchant  or  other 
person  described  as  above,  and  not  within  die  exceptions, 
whether  diligence  has  been  executed  against  him  or  not, 
shall  make  a  joiiit  application  to  the  Court  of  Session,  along 
with  any  creditor  whose  debt  shall  amount  to  the  sum  of 
£.100  Sterling,  or  any  two  creditors  whose  debts  shall  a- 
mount  to  the  sum  of  £•  150  Sterling,  or  any  three  or  more 
creditors  whose  debts  shall  amount  to  the  sum  of  JU  200 
Sterling  or  upwards,  whether  such  debts  be  liquidated,  or 
stand  upon  open  account,  and  oath  being  made  as  above  to 
the  verity  of  these  debts,  and  the  parties  or  their  agent  also 
making  oath,  to  their  knowledge  or  belief,  of  the  debtor's 
being  within  one  or  other  of  the  descriptions^  and  specifying 
which  description,  and  not  within  the  exceptions  aforesaid, 
the  Court  is  hereby  authorised  and  required  to  award  se- 
questration of  the  debtor's  estate,  heritable  and  moveable, 
real  and  personal,  and  the  procedure  shall  go  on  as  before 
directed. 

XIX.  And  be  it  enacted,  That  no  sequestration  shall  be 
awarded  against  any  person  having  an  estate  or  effects  in 
Scotland,  who  at  the  time  of  the  application  does  not  either 
reside,  or  has  a  dwelling-house  or  house  of  business  there, 
or  at  least  had  such  residence  or  dwelling-house  or  house  of 
business  within  a  year  previous  to  the  application,  unless  the 
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debtor  himself,  or  those  legally  authorised  to  act  for  bim^ 
concur  in  the  application. 

XX.  And  be  it  enacted,  That  the  estates  of  all  copart- 
nerships carrying  on  business  under  any  of  the  d^iomina* 
tions  or  descriptions  above  set  forth,  and  not  within  the  ex- 
ceptions, may  be  sequestrated  upon  the  application  either  of 
those  entitled  to  act  for  them,  with  consent  of  any  creditor  . 
of  such  partnership  whose  debt  amounts  to  the  sum  of  £.100 
Sterling,  or  any  two  creditors  whose  debts  amount  to  the 
sum  of  £.150  Sterling,  or  any  three  or  more  creditors  whose 
debts  amount  to  the  sum  of  £.200  Sterling  or  upwards,  or  at 
the  application  of  such  creditor  or  creditors  themselves, 
whose  debts  are  to  the  amount  already  mentioned,  in  which 
last  case  it  must  appear  that  diligence  has  been  done  against 
one  or  more  of  the  partners  for  payment  of  a  partnership 
debt,  in  the  same  way  and  manner  as  is  before  required  to 
found  an  application  against  individuals ;  and  in  either  case, 
the  procedure  hereby  directed  with  regard  to  individual 
debtors  shall  be  followed  out,  and  it  shall  be  sufficient  to  cite 
the  partnership,  by  leaving  a  copy  at  the  house  or  shop  where 
their  business  is  or  was  carried  on,  or  where  any  of  their  act- 
ing partners  reside;  and  if  the  said  house  and  shop  be  shut 
up  or  deserted  by  them,  a  copy  shall  also  be  affixed  at  the 
market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith. 

XXI.  And  whereas  it  is  often  attended  with  great  incon- 
venience that  latent  partners  of  a  company  do  not  come  for- 
ward, but  remain  unknown  when  the  sequestration  of  a  com- 
pany's estate  is  awarded,  it  is  hereby  enacted.  That  any 
partner  of  a  company,  whose  name  does  not  appear  as  such 
in  the  books  of  the  company,  or  who  shall  not  come  forward 
and  acknowledge  himself  as  a  partner,  on  or  before  the  day 
appointed  for  the  first  examination  of  the  bankrupt  partners, 
or  any  of  them,  such  person  shall  not  be  entitled  to  any  of 
the  benefits  or  privileges  of  this  act,  in  case  it  shall  after- 
wards be  discovered  that  he  was  truly  a  partner  in  that  con* 
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cem,  unless  he  can  make  it  appear  to  the  satisfaction  of  the 
Court,  that  this  omission  proceeded  entirely  from  innocent 
mistake  or  ignorance  of  the  proceedings»  or  from  a  reason- 
able misconception  of  his  liability  as  a  partner,  and  shall  then 
follow  out  all  necessary  steps  under  the  direction  of  the 
Court,  for  remedying  as  far  as  possible  the  loss  and  incon- 
venience thence  arising. 

XXII.  And  be  it  enacted,  That  the  party  applying  for 
the  sequestration,  whether  the  creditor  or  creditors  alone,  or 
the  bankrupt,  with  concurrence  of  a  creditor  or  creditors, 
shall  cause  the  petition  of  sequestration,  and  the  first  deli- 
verance thereon,  to  be  recorded  in  the  general  register  of 
inhibitions,  within  fifteen  days  after  the  said  deliverance  is 
pronounced,  and  the  same  shall,  from  the  date  of  the  deli- 
verance, be  held  equivalent  to  an  inhibition,  and  to  a  cita- 
tion in  an  adjudication  against  the  debtor  and  his  property 
for  behoof  of  the  whole  creditors,  in  case  the  sequestration 
is  finally  awarded,  but  the  proceedings  shall  be  of  no  eflPect 
as  an  inhibition,  or  as  a  citation  in  an  adjudication,  if  such 
registration  be  omitted ;  and  it  shall  not  be  in  the  power  of 
the  bankrupt,  after  sequestration  is  awarded,  to  stop  pro- 
ceedings, by  paying  ofi*  the  debt  on  which  the  diligence  and 
petition  did  proceed ;  and  in  case  of  any  undue  conduct  or 
neglect  in  these  particulars,  or  with  regard  to  publishing 
the  advertisements  before  directed,  whereby  other  creditors 
may  sustain  a  loss,  the  petitioning  creditor  or  creditors,  and 
those  acting  for  them,  shall  be  liable  in  all  damages  arising 
from  such  undue  conduct  or  omission :  Provided  always,  that 
if  the  debtor  against  whom  sequestration  has  been  awarded 
without  his  own  concurrence,  or  if  any  creditor,  who  has 
not  concurred  in,  or  consented  to,  the  application,  shall  ap- 
prehend that  the  party  against  whom  it  is  awarded  does  not 
come  within  the  description  before  given,  or  falls  under  any 
of  the  exceptions  therefrom,  or  that  there  is  any  other  good 
ground  for  recalling  the  sequestration,  and  annulling  the 
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whole  proceedings^  such  debtor  or  creditor  shall  be  at  liber- 
ty, at  any  time  within  sixty  days  afler  sequestration  is  a- 
warded,  to  apply  to  the  Court  of  Session,  setting  forth  the 
grounds  upon  which  the  sequestration  ought  to  be  recalled ; 
and  this  petition  being  intimated  to  the  party  or  parties  at 
whose  instance  the  sequestration  was  obtained,  or  their 
known  agent,  and  a  reasonable  time  given  to  make  answers 
thereto,  and  to  adduce  the  necessary  proofs  on  either  side, 
the  Court  shall  determine  upon  the  same,  and  either  recall 
or  confirm  the  sequestration,  as  the  justice  of  the  case  may 
require ;  but  in  the  mean  Ume,  until  this  matter  is  finally 
determined,  the  proceedings  under  the  sequestration  shall 
go  on  as  if  no  such  application  had  been  made. 

XXIII.  And  be  it  enacted.  That  at  the  general  meeting 
for  choosing  a  trustee,  the  interim  factor  or  Sherifi^clerk 
shall  exhibit  the  book  of  sederunt  containing  the  minute  of 
his  appointment,  together  with  a  state  of  his  intromissions, 
and  the  books  and  papers  in  his  possession,  which  state  shall 
be  engrossed  in  the  said  book  of  sederunt,  and  the  majority 
of  creditors  in  value  or  extent  of  debt  present  at  this  meet- 
ing shall  determine  who  is  to  be  trustee;  but  no  creditor 
shall  be  entitled  to  a  vote  at  this  or  any  future  meeting,  who 
has  not,  either  then  or  formerly,  exhibited  not  only  an  oath 
of  verity  on  his  debt,  but  also  the  grounds  or  vouchers 
thereof pand  at  the  said  or  any  other  meeting,  it  shall  be 
lawful  for  agents  or  attornies  having  commissions,  either 
general  or  special,  from  any  of  the  creditors,  to  appear  and 
vote  in  all  matters  wherein  their  constituents  themselves,  if 
present,  might  have  voted ;  and  the  creditors  may  choose 
two  or  more  trustees  to  act  in  succession,  one  failing  another 
by  death,  resignation,  or  removal,  but  only  one  trustee  shall 
act  at  a  time ;  and  in  no  case  shall  it  be  competent  to  the 
creditors  to  appoint  as  trustee,  either  the  bankrupt  himself, 
or  any  person  who,  with  respect  to  him,  is  by  the  law  of 
Scotland  held  to  be  conjunct  or  confident ;  neither  shall  it 
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be  competent  to  the  creditors  to  appoint  as  a  trustee  any 
person  whose  place  of  residence  shall  be  without  the  juris- 
diction of  the  Court  of  Session ;  and  if  any  person  who  has 
been  elected  a  trustee  shall  remain  at  any  time  for  three  ca« 
lendar  months  forth  of  Scotland,  it  shall  be  competent  to  the 
creditors,  at  any  general  meeting  called  for  that  purpose  by 
any  of  the  commissio^iers  herein  after  mentioned,  by  adver- 
tisement inserted  in  the  Edinburgh  Gazette,  fourteen  days 
before  the  said  meeting,  to  apply  to  the  Court  of  Session  for 
the  purpose  of  the  creditors  being  authorised  to  declare  the 
appointment  of  the  said  trustee  either  suspended  or  at  an 
end,  and  to  appoint  the  trustee  next  in  succession,  or  if  there 
be  no  trustee  chosen  to  act  in  succession,  to  choose  a  trus- 
tee for  the  purpose  of  managing  the  affairs  of  the  bankrupt ; 
and  the  Court  shall  thereupon,  upon  cause  shewn,  authorise 
the  creditors  to  make  either  an  interim  appointment,  or  such 
an  appointment  of  a  trustee  as  shall  appear  to  be  proper. 

XXIV.  And  be  it  enacted,  That  no  person  whose  claim 
upon  the  bankrupt  estate  is  merely  contingent,  or  depending 
upon  an  uncertain  condition,  shall  be  entitled  either  to  join 
in  the  petition  above  mentioned  for  sequestration,  or  to  vote 
in  the  choice  of  factor  or  trustee,  or  in  the  other  steps  of 
proceeding  herein  specified  -,  and  that  any  creditor  who  holds 
a  preferable  security  or  lien  upon  the  debtor's  property, 
or  has  other  obligants  bound  with  him,  except  where  the 
common  debtor  in  this  last  case  is  the  principal  or  primary 
obligant,  and  liable  to  relieve  the  others,  shall  be  obliged  up- 
on oath  to  put  a  value  upon  such  security  or  collateral  obliga- 
tion, so  far  as  he  may  thereby  be  covered,  and  to  deduct 
such  value  from  his  claim,  and  to  give  his  vote  in  all  matters 
respecting  the  bankruptcy  as  creditor  only  for  the  balance, 
which  balance  shall  be  specified  in  his  affidavit,  without  pre- 
judice to  his  correcting  his  valuation  afterwards,  and  without 
prejudice  to  the  amount  of  his  debt  in  other  respects. 

XXV.  And  be  it  enacted,  That  at  the  said  meeting  for 
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choosing  a  trustee,  the  bankrupt  shall  exhibit,  or  cause  to  be 
exhibited,  a  state  of  his  affairs,  specifying  the  whole  estate 
and  effects,  heritable  and  moveable,  real  and  personal, 
wherever  situated,  belonging  to  him,  and  debts  due  to  him, 
including  any  estate  in  expectancy,  which  he  may  have  an 
eventual  right  to  by  contract  of  marriage,  entail,  or  other- 
wise, and  specifying  also  the  debts  due  by  him,  or  demands 
upon  him,  so  far  as  they  are  known  to  him,  and  also  a  rental 
of  his  lands,  and  an  inventory  or  list  of  his  books,  papers,  ac« 
counts,  notes,  bills,  and  title-deeds,  or  other  documents  of  his 
estate ;  which  state,  rental  and  fnventory  shall  be  engrossed 
in  the  sederunt  book,  the  same  being  duly  authenticated  by 
the  preses  of  the  meeting,  who  shall  deliver  the  said  book  of 
sederunt,  and  the  title-deeds  of  the  heritable  estate,  to  the 
trustee  so  named,  and  shall  deliver  the  other  papers  to  the 
interim  factor  or  Sheriff  clerk,  to  be  kept  by  him  until 
the  same  are  duly  taken  off  his  hands  by  the  trustee,  upon 
being  discharged  of  his  intromissions,  and  satisfied  of  all 
demands  which  he  has  against  the  estate,  for  advances  of 
money,  commission,  or  trouble. 

XXVI.  And  be  it  enacted.  That  so  soon  as  the  said  trus* 
tee  shall  have  declared  his  acceptance,  and  found  security 
for  bis  intromissions  and  faithful  management,  to  the  extent 
required  by  the  majority  of  the  creditors  in  value  at  the 
aforesaid  meeting,  the  minutes  of  the  said  meeting  shall  be 
reported  to  the  Court  of  Session  by  the  trustee,  a  copy  of 
them  being  previously  entered  in  the  sederunt-book ;  and  if 
no  good  objection  is  made  to  the  trustee,  his  nomination 
shall  be  confirmed,  and  he  shall  then  have  a  right  to  call  for, 
and  take  into  his  custody,  all  books,  accounts,  vouchers  of 
debt,  securities,  and  other  papers  and  documents  relative  to 
the  estate  or  to  the  affairs  of  the  bankrupt}  and  to  account 
with  and  discharge  the  interim  manager,  and  likewise  to  take 
such  legal  steps  as  may  be  effectual  for  recovering  the  pos- 
session of  the  estate  and  effects,  wherever  situated,  he  being 
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always  entitled  to  a  reasonable  allowance  or  commission  for 
his  trouble,  to  be  fixed  by  the  commissioners  herein  after  men- 
tioned, previous  to  each  dividend. 

XXVII.  And  be  it  enacted,  That  in  case  any  question 
shall  arise  as  to  the  election,  either  of  the  interim  factor,  or 
of  the  trustee,  the  same  shall  be  reported  to  the  Court  of 
Session ;  and  it  shall  be  competent  either  to  the  Court  in 
time  of  session,  or  to  the  Lord  Ordinary  on  the  Bills  in  time 
of  vacation,  to  decide  in  the  most  summary  manner  on  the 
merits  of  such  election. 

XXV IIL  And  be  it  enacted,  That  in  such  case  the  un- 
successful party  claiming  to  have  been  elected  interim  factor 
or  trustee  shall  pay  the  expenses  of  the  proceeding ;  and  no 
part  of  the  expenses  of  either  party  shall  be  paid  out  of  the 
bankrupt  estate ;  save  and  except  in  the  case  of  the  Sheriff- 
clerk,  with  reference  to  whose  expenses  the  Court  shall  and 
may  give  such  directions,  and  make  such  order  as  to  them 
shall  seem  fit* 

XXIX.  And  be  it  enacted,  That  the  nomination  of  the 
trustee  being  thus  reported  and  approved  of,  the  Court  shall 
at  the  same  time  ordain  the  bankrupt  to  execute  and  deliver, 
within  a  certain  reasonable  time  to  be  specified  in  the  inter- 
locutor, a  disposition  or  other  proper  deed  or  deeds  of  con- 
veyance or  assignment,  making  over  to  the  said  trustee  or 
trustees,  in  their  order,  his  whole  estate  and  effects,  heri- 
table and  moveable,  real  and  personal,  wherever  situated,  and 
which  shall  specially  describe  and  convey  the  premises  so  far 
as  they  are  known,  or  so  far  as  the  trustee  shall  think  it  ne- 
cessary, and  be  in  such  form  and  style  as  may  effectually 
vest  the  right  in  him,  with  full  powers  of  recovery  and  sale^ 
for  behoof  of  the  creditors ;  and  if  the  bankrupt  shall,  with- 
out reasonable  cause,  neglect  or  refuse  to  obey  such  order, 
the  Court  may  punish  him  by  imprisonment;  and  in  all 
events,  whether  such  deed  or  deeds  be  executed  or  not,  it  is 
hereby  declared  and  enacted.  That  the  said  whole  estate  and 


BANKRUPT.  1«7 

effects,  of  whatever  kind,  and  wherever  situated,  (in  so  far  as 
may  be  consistent  with  the  laws  of  other  countries,  when  the 
effects  are  out  of  Scotland),  shall  be  deemed  and  held  to  be 
vested  in  the  said  trustee  or  trustees  in  succession,  for  be* 
hoof  of  the  creditors ;  and  the  Court  shall,  in  the  act  or  or- 
der above  mentioned,  declare  every  right,  title,  and  interest^ 
which  was  formerly  in  the  bankrupt,  to  be  now  in  the  trus- 
tee for  the  purposes  aforesaid,  and  particularly  shall  adjudge, 
decern,  and  declare  the  whole  lands,  and  other  heritable  es- 
tate belonging  to  the  bankrupt,  within  the  jurisdiction  of  the 
Court)  and  which,  as  far  as  known,  shall  be  especially  enu- 
merated and  described,  to  pertain  and  belong  to  the  trustee 
or  trustees  in  succession,  absolutely  and  irredeemably,  to  the 
end  that  the  same  may  be  sold,  levied,  and  recovered,  and 
converted  into  money  for  payment  of  the  creditors ;  which 
adjudication,  being  in  the  nature  of  an  adjudication  in  im- 
plement, as  well  as  for  payment,  or  security  of  debt,  shall 
be  subject  to  no  legal  reversion :  Declaring  always,  that  if 
any  part  of  the  bankrupt's  property  happens  to  be  entailed, 
or  otherwise  of  a  limited  nature,  the  conveyance  to  be  exe- 
cuted by  him,  or  the  decree  of  adjudication  to  be  obtained 
by  the  trustee,  shall  only  be  understood  to  carry  that  right 
and  interest  in  the  estate  which  the  bankrupt  himself  has, 
and  can  safely  convey,  and  which  his  creditors  can  validly 
attach. 

XXX.  And  be  it  enacted.  That  the  trustee  shall  cause 
the  act  or  order  aforesaid,  adjudging  the  estate  of  the  bank- 
rupt, to  be  recorded,  within  fifteen  days  of  the  date  thereof, 
in  the  register  of  abbreviates  of  adjudications,  in  the  said 
manner,  and  to  the  same  effect,  that  abbreviates  of  adjudica- 
tions must  be  recorded ;  and  this  being  done,  the  trustee 
shall  be  entitled,  for  behoof  of  the  whole  creditors,  to  rank 
in  the  same  manner  upon  the  heritable  estate,  as  if  it  had 
been  a  common  decree  of  adjudication  obtained,  and  render- 
ed effectual  at  the  date  of  the  first  deliverance  on  the  peti- 
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tion  for  sequestration^  accumulating  the  whole  debts  of  the 
bankrupt,  principal  and  interest,  as  at  that  period,  and  ad- 
judging for  security  or  payment  thereof,  so  as  to  rank  ^xin 
passu  with  any  prior  effectual  adjudication  within  year  and 
day  of  the  same ;  and  it  shall  further  operate  as  a  complete 
attachment  and  transfer  of  the  moveable  or  personal  estate 
for  behoof  of  all  the  creditors,  at  the  date  of  the  first  deli- 
verance aforesaid,  without  the  necessity  of  intimation;  and  the 
said  disposition,  adjudication,  or  transfer,  shall  not  be  reduci- 
ble upon  any  ground  of  law,  nor  struck  at  by  any  prior  inhi- 
bition ;  saving  always  the  effect  which  such  inhibition  may  be 
entitled  to  in  the  ranking  against  contractions  of  debt  by  the 
bankrupt  posterior  to  the  inhibition  :  And  provided  alwajrs, 
that  the  same  disposition  or  adjudication  of  the  heritable 
estate  by  the  act  or  order  of  the  Court,  or  any  adjudication 
in  name  of  the  factor  or  interim  manager  during  the  depen- 
dence of  a  judicial  sale,  shall  have  no  effect  upon  any  question 
of  succession  between  the  heir  and  executor  of  the  creditor. 
XXXI.  And  it  be  enacted,  That  upon  the  said  disposition 
or  decree  of  adjudication  the  feudal  titles  requisite  by  the 
law  of  Scotland  to  vest  heritable  property  shall  and  may  be 
made  up,  either  in  the  person  of  the  trustee,  or  in  the  per- 
son of  the  purchaser  from  him,  in  virtue  of  such  trustee's  om- 
veyance,  agreeably  to  the  forms  of  the  law  of  Scotland ;  and 
each  trustee  succeeding  a  prior  trustee  through  death,  resig* 
nation  or  removal  (unless  substituted  at  the  first  nomination, 
in  which  case  no  other  form  is  necessary,)  shall  be  vested  in 
the  right,  either  by  disposition  from  the  former  trustee,  or  by 
adjudication  obtained  by  the  new  trustee,  on  a  summary  ap- 
plication to  the  Court  of  Session  as  before  mentioned ;  and 
the  superior  shall,  if  required,  be  obliged  to  enter  the  trus- 
tee or  trustees,  or  purchaser,  in  the  same  manner  as  he  is 
directed  by  an  act  made  in  the  twentieth  year  of  his  late 
Majesty's  reign,  for  abolishing  wardholdings ;  and  if  the 
trustee  shall  afterwards  discover  any  other  heritable  estate 
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belonging  to  the  bankrupt,  and  which  belonged  to  him  at 
the  date  of  the  first  deliverance  aforesaid,  the  same  shall,  on 
an  application  to  the  Court  of  Session  by  the  trustee,  be 
adjudged  in  manner  before  directed,  and  to  the  same  effect ; 
and  in  case  the  bankrupt's  own  titles  to  any  part  of  the 
estate  heritable  or  moveable,  real  or  personal,  which  be* 
longed  to  him  at  that  period,  or  to  which  he  had  then  suc- 
ceeded as  apparent  heir,  nearest  in  kin,,  or  otherwise,  to  any 
predecessor,  have  not  been  so  completed  as  to  vest  a  right 
properly  in  him,  the  trustee  shall  take  the  most  safe  and 
eligible  method  of  completing  the  bankrupt's  title  in  such 
way  and  manner  as  the  law  requires,  which  title  shall  ac-^ 
cresce  to  that  already  acquired  by  the  trustee,  in  the  same 
way  as  if  it  had  been  completed  prior  to  the  disposition  by 
the  bankrupt,  or  adjndication  against  him ;  declaring  that  the 
rules  of  preference  or  ranking  between  the  creditors  of  the 
ancestor  and  those  of  the  heir  by  the  law  of  Scotland,  are  not 
meant  to  be  altered  by  any  thing  contained  in  this  act 

XXXIL  And  be  it  enacted.  That  within  eight  days  after 
the  appointment  of  the  trustee  is  confirmed  by  the  Court  of 
Session,  he  shall  apply  to  the  Sheriff  of  the  county  where 
the  debtor  resides,  or  where  his  business  was  carried  on, 
who  is  hereby  authorised  and  required  to  name  one  day,  not 
being  less  than  fourteen  days,  nor  more  than  three  weeks, 
from  the  date  of  the  application,  and  another  day,  being  not 
less  than  fourteen  days,  nor  more  than  three  weeks,  after 
the  first  day  so  named,  for  the  public  examination  of  the 
bankrupt  upon  the  state  of  his  affairs,  and  all  circumstances 
relative  thereto,  in  the  Sheriff  court  house  of  the  district,  or 
such  other  place  as  the  Sheriff  shall  think  proper  to  ap<- 
point,  a  fee  of  one  guinea  each  sitting  being  allowed  to  the 
Sheriff  depute  or  substitute  who  officiates ;  and  the  trustee 
may  also,  if  he  finds  it  necessary  for  the  purpose  of  obtain- 
ing  a  full  discovery  of  the  bankrupt's  estate  and  effects,  in- 
sist for  an  examination  of  his  wife,  and  others  of  his  family, 
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or  connected  with  his  business,  upon  all  proper  interroga-* 
tories,  which  examinations  are  to  be  taken  upon  oath  (if  re- 
quired) before  the  Sheriff,  at  one  or  other  of  the  said  diets, 
or  upon  any  intermediate  day;  and  after  the  said  diets  are 
fixed,  the  trustee  shall  immediately  publish  an  advertise- 
ment in  the  Edinburgh  Gazette,  and  in  the  London  Gazette, 
intimating  to  the  creditors  his  appointment  as  trustee  on  the 
bankrupt  estate,  the  two  days  fixed  for  the  examination 
of  the  bankrupt,  and  that  on  the  first  lawful  day  immediate- 
ly succeeding  the  last  of  these  examinations,  a  meeting  of  the 
creditors  is  to  be  held  at  the  same  place,  and  requiring  the 
creditors  to  produce,  in  the  trustee's  hands,  their  claims  and 
vouchers  or  grounds  of  debt,  with  their  oaths  on  the  verity 
thereof,  at  or  previous  to  the  said  meeting,  if  not  already 
produced,  and  farther  intimating,  that  unless  the  said  -pro- 
ductions  are  made  between  and  a  certain  day  specified  in  the 
advertisement,  being  ten  months  after  the  date  of  the  first 
deliverance  on  the  petition  for  sequestration,  the  party  ne- 
glecting shall  have  no  share  in  the  first  distribution  of  the 
debtor^s  estate  under  the  exceptions  afterwards  provided  for; 
and  the  Sheriff  depute  or  substitute  shall,  if  necessary,  issue 
his  warrant  for  apprehending  the  bankrupt,  or  any  of  his 
family,  or  others  connected  with  his  business,  who  are  to  be 
examined  within  his  jurisdiction,  in  order  to  force  their  ap- 
pearance at  the  diets  of  examination,  or  if  they  be  without 
bis  jurisdiction,  the  Court  of  Session  shall,  on  the  applica- 
tion of  the  trustee,  grant  such  warrant  for  apprehending  and 
bringing  them  before  the  judge  who  is  to  take  the  examina- 
tion as  aforesaid  ;  and  if  any  of  these  persons  shall  happen 
to  be  indisposed  or  otherwise  unable  to  attend  at  that  time 
in  the  place  appointed  for  examination,  the  Court  of  Session, 
or  the  Sheriff,  may  give  the  hecessary  directions  for  examin- 
ing them  elsewhere,  and  it  shall  be  competent  for  the  trus-. 
tee  to  apply  at  any  time  for  re-examining  them,  or  for  exa- 
mining such  persons  of  the  above  description  as  Jiave  not 
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already  been  examined,  upon  due  advertisement  given  in 
manner  aforesaid ;  and  the  Court  of  Session  shall  likewise, 
in  case  it  be  necessary,  grant  a  personal  protection  to  the 
bankrupt  on  the  application  of  the  trustee,  for  such  time  as 
may  be  requisite  for  enabling  him  to  attend  the  diets  of  exa- 
mination, or  may  grant  warrant  to  messengers  at  arms,  or 
other  officers  of  the  law,  to  bring  his  person  out  of  prison, 
or  the  sanctuary,  in  order  to  attend  such  meetings,  and 
thereafter  to  carry  him  back. 

XXXIIL  And  be  it  enacted,  That  at  the  said  examina- 
tions  the  bankrupt  shall  be  allowed  to  make  such  additions 
to  or  alterations  upon  the  state  of  his  affairs  exhibited  at  the 
meeting  when  the  trustee  was  chosen,  as  may  have  occur- 
red to  him  since  the  said  meeting,  and  are  necessary  to  be 
set  forth  to  give  a  perfect  view  of  his  affairs ;  and  the  said 
additions  and  alterations  shall  also  be  engrossed  in  the  book 
of  sederunt,  with  the  whole  examinations  of  the  bankrupt, 
and  subscribed  by  the  judge  examinator  and  by  the  bank- 
rupt, and  likewise  by  the  trustee;  and  at  the  last  of  the  two 
diets  appointed  for  his  examination,  the  bankrupt  shall  take 
and  subscribe  the  following  oath  : 

"  I  do^  in  the  presence  of  Almighty  God,  and  as  I  shall 
**  answer  to  God  at  the  great  day  of  judgment,  solemnly 
"  swear.  That  the  state  of  my  affairs,  engrassed  in  this  book, 
"  contains  a  full  and  true  account  of  all  the  debts  of  what- 
*'  ever  nature  due  to  me,  and  of  all  my  estate  and  effects, 
"  heritable  and  moveable,  real  or  personal  (the  necessary 
**  wearing  apparel  of  myself,  my  wife,  and  family,  excepted,) 
^  as  well  as  of  all  claims  which  I  am  entitled  to  make  against 
'*  any  person  or  persons  whatsoever,  and  of  all  estate  in 
**  expectancy,  or  means  of  whatever  kind,  which  I  have  an 
^*  eventual  right  to  by  contract  of  marriage,  deed  of  entail 
**  or  otherwise,  to  the  best  of  my  knowledge ;  and  that  the 
^*  said  state  likewise  contains  a  full  and  true  account  of  all 
'*  debts  due  by  me,  or  demands  upon  me,  so  far  as  I  know  or 
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**  can  remember ;  and  that  I  have  delivered  op  the  whole 
<<  books,  documents,  accounts,  and  papers,  of  every  kind, 
**  belonging  to  me,  which  in  any  way  relate  to  my  afiairs, 
<<  and  which  were  in  my  possession  or  under  my  power, 
<*  and  have  made  a  full  disclosure  of  every  particular  relat- 
*'  ing  to  my  affairs ;  and  further  I  swear,  that  I  shall  forth- 
<<  with  reveal  all  and  every  other  circumstance  or  particular 
*^  relative  to  my  affairs,  or  which  may  tend  to  increase  or 
"  diminish  my  estate,  or  in  which  my  creditors  may  be  in- 
**  terested  directly  or  indirectly,  which  may  at  any  time 
<*  hereafter  come  to  my  knowledge.  So  help  me  Gqik" 
And  if  the  person  thus  called  upon  is  a  copartner  with  others, 
and  examined  respecting  the  partnership  affairs,  the  words 
of  the  said  oath  shall  only  be  varied  by  the  judge  as  to  make 
it  applicable  to  the  case  ;  which  oath  being  annexed  to  the 
proceedings  in  the  book  of  sederunt,  shall  also  be  subscrib- 
ed by  the  Sheriff  depute  or  substitute  ;  and  if  the  bankrupt 
be  one  of  the  people  called  Quakers^  it  shall  be  sufficient  to 
take  his  solemn  affirmation  upon  the  matters  contained  in 
the  said  oath,  and  likewise  in  all  other  cases  where  an  oath 
is  required  by  this  statute ;  and  all  persons  convicted  of 
taking  the  above  oath  or  affirmation  wisely,  shall  be  lield  as 
guilty  of  perjury,  and  of  fraudulent  bankruptcy,  and  pur 
nished  accordingly,  and  for  ever  rendered  incapable  of  hold- 
ing any  office  of  public  trust  or  emolument  \  declaring  also, 
that  if  the  bankrupt  shall  wilfully  fail  to  exhibit  a  fair  state 
of  his  affairs,  or  to  make  oath  in  the  terms  above  specified, 
or  to  make  a  complete  surrender,  he  shall  be  considered  as  a 
fraudulent  bankrupt,  and  punished  accordingly,  and  render- 
ed ever  after  incapable  of  holding  any  office  of  public  trust  or 
entolument;  and  in  either  case  shall  forfeit  every  benefit  or 
privilege  arising  from  this  present  act,  and  be  accounted  in- 
famous, and  incapable  of  giving  evidence  in  any  court  of 
justice,  or  of  sitting  or  acting  on  any  assise  or  jury. 

XXXIV.  And  be  it  enacted.  That  the  creditors  assem- 
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bled  at  a  meeting  to  be  held  fourteen  days  after  the  last  ex- 
amination of  the  bankrupt,  or  on  the  first  lawful  day  after 
expiraticMi  of  the  said  fourteen  days,  shall  examine  into  the 
state  of  the  bankrupt's  affairs,  and  into  the  proceedings, 
which  till  then  have  been  held,  and  shall  give  directions  to 
the  trustee  for  the  recovery  and  disposal  of  the  bankrupt's 
estate,  and  the  trustee  shall  be  obliged  to  follow  the  direc- 
tions and  rules  prescribed  by  a  majority  in  value  of  the  cre- 
ditors assembled  at  this  meeting,  or  at  any  after  meeting, 
called  for  the  purpose,  as  after  directed ;  and  at  the  said 
neeting,  after  the  last  examination,  the  majority  in  value  of 
creditors  present  shall  also  name  any  three  of  the  creditors 
as  commissioners  for  the  purpose  of  auditing  the  trustee's 
accounts,  settling  his  commission,  concurring  with  him  in 
submissions  and  compromises,  and  giving  their  advice  and 
assistance  to  him  in  any  other  matters  relative  to  the  manage- 
ment of  the  bankrupt  or  trust  estate,  subject  always  to  the 
control  of  general  meetings ;  and  in  case  of  any  dispute 
about  the  election  of  these  commissioners,  the  same  shall  be 
reported  to  and  summarily  advised  by  the  Court  of  Session 
or  Lord  Ordinary  on  the  Bills,  in  the  manner  before  direct- 
ed as  to  the  election  of  interim  factor  and  trustee. 

XXXV«  And  be  it  enacted.  That  it  shall  and  may  be  law- 
ful for  such  commissioners  to  meet  at  any  time  they  may 
think  fit,  for  the  purpose  of  ascertaining  the  situation  of 
the  banbrupt  estate,  and  of  examining  the  acts  and  transac- 
tions of  the  trustee,  and  to  make  such  reports  as  they  or  any 
cme  of  them  may  think  proper  to  make  from  time  to  time, 
to  a  general  meeting  of  the  creditors  which  they  or  any  one 
of  them  may  call  by  advertisement  in  the  Edinburgh  Gazette, 
upon  fourteen  days'  previous  notice, 

XXXVI.  And  be  it  enacted.  That  at  such  general  meet- 
ings held  after  the  last  examination  of  the  bankrupt,  there 
shall  be  exhibited  a  state  of  the  bankrupt's  estate  made  up 
by  the  trustee,  with  an  estimation  or  valuation  of  what  he 
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expects  at  the  time  it  will  produce,  according  to  the  best  of 
his  judgment,  upon  the  itiFarmation  procured  from  the  bank- 
rupt or  otherwise ;  which  state  shall  be  inserted  in  the  se- 
derunt-book,  and  signed  by  the  preses  of  the  meeting. 

XXXVII.  And  be  it  enacted,  That  a  similar  state  and 
estimate,  or  valuation,  shall  be  made  out  by  the  trustee,  and 
exhibited  to  the  commissioners  once  in  every  three  months 
thereafter,  shewing  the  debts  and  effects  recovered,  and  those 
remaining  outstanding  at  the  time  when  each  such  state  shall 
be  made  up;  and  every  such  state  shall  be  inserted 4n  the 
sederunt  book,  and  signed  by  the  commissioners ;  and  when 
notice  of  a  dividend  is  given,  it  shall  also  be  notified  in  the 
advertisement  or  notice,  that  such  state  or  states,  as  well  as 
the  state  of  the  ranking  of  the  creditors,  are  lying  in  the  hands 
of  the  trustee  for  the  inspection  of  the  creditors. 

XXXVIII.  And  be  it  enacted.  That  the  whole  estate  and 
effects,  of  whatever  kind,  belonging  to  the  bankrupt  at  the 
period  of  the  sequestration,  or  the  produce  thereof,  after  pay- 
ing all  charges,  shall  be  a  fund  of  division  among  those  who 
were  his  creditors  prior  to  the  date  of  the  first  deliverance 
aforesaid,  and  none  else,  regard  being  had  to  preferences  ob- 
tained by  securities,  or  by  diligence,  before  the  said  deliver- 
ance, and  not  expressly  set  aside  by  this  act,  but  to  no  otlier 
claims  of  preference ;  and  all  payments  nrade  by  the  debtor 
to  any  of  his  creditors  after  the  date  aforesaid,  shall  be  void 
and  ineffectual  to  the  receivers  in  the  event  of  a  sequestra- 
tion taking  place,  and  the  trustee  shall  be  entitled  to  recover 
the  money  so  paid  as  part  of  the  bankrupt's  estate ;  and  all 
transactions  of  the  bankrupt  subsequent  to  the  said  date,  from 
which  any  prejudice  may  arise  to  the  creditors,  shall  be  null 
and  void ;  declaring  always,  that  nothing  herein  contained 
shall  oblige  a  bona  fide  purchaser  of  any  part  of  the  moveable 
effects  from  the  bankrupt,  while  in  actual  possession,  and  for 
a  price  truly  paid,  to  restore  the  effects  so  purchased,  nor 
the  debtor  of  a  bankrupt  who  has  paid  his  debt  to  bim,  bcma 
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fiity  before  he  knew  of  the  bankruptcyi  to  pay  it  a  second 
time  to  the  trustee* 

XXXIX.  And  be  it  enacted.  That  if  posterior  to  the  se- 
questration, any  estate  or  effects  shall  devolve  upon  the  bank- 
rupt, either  in  the  way  of  succession,  or  otherwise,  he  shall 
be  obliged,  immediately  when  such  event  happens,  to  make 
a  full  discovery  thereof  to  the  trustee ;  and  shall  at  all  times, 
when  required  by  the  trustee,  declare  upon  oath  before  the 
Judge-Ordinary,  or  any  Magistrate  or  Justice  of  Peace,  whe- 
ther any  such  estate  or  effects  have  come  to  or  devolved  up- 
on him,  in  order  that  the  trustee  may  have  an  opportunity 
of  taking  such  steps  as  are  necessary  or  proper  for  the  inte- 
rest of  his  constituents ;  and  the  trustee  shall  likewise  give 
notice  thereof  to  the  creditors,  either  at  the  next  general 
meeting,  or  by  advertising  a  meeting  For  the  purpose. 

XL.  And  be  it  enacted.  That  no  arrestment  of  the  bank- 
rupt's effects  used  at  any  time  within  sixty  days  before  the 
date  of  the  first  deliverance  on  the  petition  for  sequestration, 
shall  give  a  preference  to  the  arresting  creditor  in  the  event 
of  sequestration  taking  place,  but  that  in  every  such  case  the 
effects  arrested  shall  be  made  forthcoming  to  the  trustee ; 
and  in  case  they  have  been  actually  recovered  by  the  arrest- 
ing creditor,  the  trustee  shall  nevertheless  be  entitled  to  de- 
mand and  receive  the  same  from  him  as  part  of  the  fund  of 
division,  in  the  same  way  as  if  the  arrestment  had  been  used 
for  the  creditors  at  large ;  and  in  like  manner  no  poinding 
of  a  debtor's  effects,  not  completely  executed  sixty  days  at 
least  before  such  deliverance,  shall  give  any  right  or  prefe- 
rence to  the  poinder  in  the  event  of  sequestration  taking 
place,  but  the  poinder  shall  be  obliged  to  deliver  to  the  fac- 
tor or  trustee  the  goods  poinded,  if  not  sold  or  disposed  oi^ 
when  be  is  required  so  to  do ;  and  in  case  they  are  then  sold 
or  disposed  of,  he  shall  pay,  or  cause  to  be  paid  to  the  trus- 
tee, the  whole  net  price  of  the  goods  poinded,  and  which  shall 
make  part  of  the  fund  to  be  distributed  among  the  creditors : 
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Provided  always,  that  atl  arresters  and  poinders,  who  shall 
be  deprived  of  the  benefit  of  their  respective  diligences  in 
consequence  of  a  sequestration,  shall  be  entitled  to  demand 
or  retain  the  expense  bona  fide  laid  out  by  them  in  prosecu- 
ting such  diligences. 

XLI.  And  be  it  enacted,  That  the  trustee  shall  proceed 
to  recover  and  convert  into  money,  in  the  speediest  and  most 
effectual  manner,  the  whole  estate  under  his  management  or 
power,  whether  at  home  or  in  foreign  parts,  in  order  that  the 
same  may  be  distributed  among  the  creditors ;  and  he  shall, 
if  required  at  any  time  by  one-fourth  of  the  creditors  in  va- 
lue, who  have  produced  and  proved  their  claims,  be  obliged 
to  call  a  general  meeting,  or  he  himself  may,  on  any  emer- 
gency, call  such  meeting,  sufficient  previous  intimation  of 
every  occasional  meeting,  and  the  purpose  of  calling  it,  be- 
ing always  given  by  advertisement  in  the  Edinburgh  Ga- 
zette and  London  Gazette,  a  fortnight  at  least  before  the 
meeting  i  and  all  resolutions  of  the  creditors  at  their  gene- 
ral meetings  shall  be  final  and  conclusive,  unless  objected  to 
and  complained  of  by  a  petition  to  the  Court  of  Session,  with- 
in thirty  days  after  the  meeting. 

XLII.  And  be  it  enacted.  That  if  any  part  of  the  seques* 
trated  estate  consists  of  land  or  other  heritable  subjects,  it 
shall  be  optional  to  a  majority  of  creditors  in  value  to  deter- 
mine, at  the  meeting  aforesaid,  held  after  the  last  examina- 
tion of  the  bankrupt,  or  any  other  meeting  advertised  for  the 
purpose,  whether  the  trustee  is  to  bring  the  said  heritable 
estate  to  judicial  sale  before  the  Court  of  Session,  or  to  dis- 
pose thereof  by  voluntary  public  sale ;  and  if  the  latter  mode 
is  adopted,  the  sale  made  after  such  advertisement,  and  at 
such  upset  price,  and  upon  such  articles  and  conditions  as 
shall  be  fix^d  by  a  majority  of  the  said  commissioners,  shall 
be  valid  and  efiectual,  with  and  under  the  burden  of  all  real 
securities  or  other  liens  upon  the  estate,  in  so  far  as  the  same 
are  preferable  to  the  disposition  or  decree  vesting  the 
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estate  in  the  trustee,  bot  which  harden  shall  go  no  farther 
than  to  the  estent  of  the  price ;  and  the  purchaser  shall  have 
no  concern  with  the  application  of  the  price  after  satisfaction 
of  the  preferable  securities  aforesaid ;  and  if  a  majority  of 
creditors  in  value  determine  for  a  judicial  sale,  the  trustee 
shall  be  obliged  forthwith  to  proceed  in  the  same,  and  shall 
be  entitled  to  carry  it  on  as  to  a  part  of  the  estate,  without 
including  the  whole,  and  without  any  other  proof  of  bank- 
ruptcy than  the  act  of  sequestration ;  and  it  shall  be  enough 
to  call  the  bankrupt  himself,  and  his  real  creditors  in  posses- 
sion, upon  a  citation  of  fifteen  days,  whether  they  are  within 
the  kingdom  or  not,  and  the  edictal  citations  shall  be  dis- 
pensed with :  Provided  always,  that  nothing  in  this  act  con- 
tained shall  bar  the  right  which  any  real  creditor  may  have 
by  the  law,  as  it  stands  at  present,  to  bring  his  debtor's  estate 
to  a  judicial  sale  at  his  own  instance,  unless  such  sale  has 
been  previously  brought  at  the  instance  of  the  trustee,  or  un- 
less a  majority  of  the  creditors  in  value  shall  have  previous- 
ly determined  upon  a  voluntary  sale ;  and  in  the  event  of  the 
estate  being  sold  by  judicial  sale,  the  balance  of  the  price,  if 
there  be  any,  after  satisfying  the  preferable  securities  afore- 
said, shall  be  paid  into  the  hands  of  the  trustee,  as  a  part  of 
the  fund  of  division  to  be  made  by  him  among  the  creditors 
in  general,  the  purchaser  being  always  entitled,  upon  making 
fall  payment  of  the  price,  whether  the  lands  have  been  sold 
in  the  one  way  or  in  the  other,  to  a  discharge  from  the  trus- 
tee, which  shall  have  the  eiiect  completely  to  disencumber 
the  subject  acquired  ;  and  further  the  creditors  shall  be  en- 
titled to  draw  their  shares  of  the  price  in  virtue  of  the  dispo- 
sition and  adjudication  before  mentioned,  without  the  neces- 
sity of  any  other  adjudication ;  and  no  other  adjudication  led 
or  made  eflfectual  after  the  date  of  the  first  deliverance  afore- 
said, shall  have  any  efiect  in  competition  with  the  right  of  the 
creditors  under  the  sequestration  :   Provided  always,  that 
where  heritable  property  belonging  to  the  bankrupt,  after  ha- 
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ving  been  duly  advertised  for  sale,  skall  have  been  three  times 
exposed  to  judicial  or  public  sale  without  effect,  it  shall  be 
competent  to  the  trustee,  with  consent  of  a  majority  of  the 
commissioners,  and  with  the  approbation  of  a  general  meet- 
ing of  the  creditors  called  for  the  purpose,  to  sell  the  said 
heritable  property  by  private  sale,  provided  the  price  at  which 
it  shall  be  sold  shall  not  be  less  than  the  last  upset  price  at 
which  it  had  been  exposed  to  public  sale  without  effect. 

XLIIL  And  be  it  enacted.  That  the  trustee  shall  be  ob- 
liged to  lodge  all  money  he  receives  in  such  bank,  or  with 
such  banking  company,  as  four- fifths  of  the  creditors  in  num- 
ber and  value  at  any  general  meeting  shall  appoint,  and  fail- 
ing sucK  appointment,  in  the  Royal  Bank  or  Bank  of  Scot- 
land, or  in  the  Bank  of  the  British  Linen  Company,  upon 
an  account  to  be  opened  in  the  name  of  the  sequestrated  e- 
state,  at  such  interest  as  can  be  procured  for  the  same,  and 
never  to  retain  in  his  own  hands  above  the  sum  of  £.50  Ster- 
ling for  the  space  of  ten  days,  otherwise  to  be  liable  to  the 
creditors  for  twenty  per  centum  per  annum  on  whatever  ex- 
ceeds the  sum  of  £.50  Sterling,  in  the  name  of  interest  and 
damages ;  and  it  shall  be  competent  to  the  said  commission* 
ers,  or  to  any  one  of  them,  at  any  time  when  they  shall  think 
proper,  to  compare  the  sums  so  lodged  from  time  to  time  by 
the  trustee,  with  the  sums  received  by  him,  and  to  examine 
the  sums  drawn  by  him  from  such  bank,  and  disbursed  by 
him  in  payment  for  or  on  account  of  the  bankrupt  estate ; 
and  the  said  commissioners  are  hereby  required  at  the  time 
when  they  audit  the  accounts  of  the  trustee  in  manner  here- 
in directed,  to  cause  an  entry  to  be  made  in  the  sederunt 
book,  certifying  that  they  have  made  such  comparison  and 
examination,  and  whether  they  have  found  the  money  re- 
ceived by  the  trustee  regularly  and  duly  lodged  by  him  in 
the  manner  herein  directed,  and  whether  the  same  has  been 
duly  drawn  out  and  disbursed  on  account  of  the  bankrupt 
estate ;  and  in  every  case  where  it  shall  appear  that  the  mo- 
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ney  received  by  the  trustee  shall  not  have  been  regularly  and 
duly  lodged  by  him  in  the  manner  herein  directed,  the  com- 
missioners are  hereby  required  to  make  a  summary  applica- 
tion to  the  Court  to  compel  the  trustee  to  pay  at  the  rate  of 
£.20  per  cetiium  per  atmumf  upon  every  sum  above  £.50  Ster* 
Ibg  at  any  time  retained  by  him  in  his  hands,  beyond  the 
space  of  ten  days ;  which  money  so  recovered  shall  be  lodged 
in  the  bank  or  banking  company,  with  whom  an  account  shall 
have  been  opened  as  aforesaid  for  the  sequestrated  estate* 

XLI V.  Provided  always,  and  be  it  enacted.  That  the  bank 
or  banking  company,  with  whom  money  belonging  to  a  se- 
questrated estate  shall  be  lodged,  either  by  the  interim  fac- 
tor or  trustee,  shall  not  be  one  in  which  such  interim  factor 
or  trustee  shall  be  an  acting  partner,  manager,  or  cashier. 

XLV.  And  be  it  enacted.  That  the  trustee  shall  mark 
the  productions  made  to  him  of  the  claims  of  the  several  cre- 
ditors, and  their  vouchers,  or  grounds  of  debt,  and  certified 
accounts,  with  the  oaths  of  verity  upon  the  said  claims,  and 
make  a  minute  or  entry  thereof,  and  of  the  date  of  prod uc- 
tion-in  the  book  of  sederunt,  but  he  shall  return  the  vouch- 
ers or  grounds  of  debt,  if  desired,  to  the  claimant  or  his 
agent,  and  he  shall  be  obliged  to  keep  a  regular  book  of  ac- 
counts with  the  bankrupt's  estate,  and  to  make  the  same  pa- 
tent at  all  times  to  any  of  the  creditors,  or  their  agents,  or  to 
any  of  the  said  commissioners  who  desire  to  see  the  same ; 
and  within  ten  days  after  the  expiration  of  ten  calendar 
months  from  the  date  of  the  first  deliverance  on  the  petition 
for  sequestration,  the  commissioners,  or  a  majority  of  them, 
shall  audit  the  trustee's  accounts,  and,  by  a  minute  under 
their  hands,  in  the  book  of  sederunt,  shall  ascertain  the  sum 
to  be  allowed  the  trustee  in  name  of  commission,  and  like- 
wise the  net  proceeds  of  the  estate  recovered,  at  the  expi- 
ration of  the  said  ten  months ;  which,  after  making  a  rea- 
sonable deduction  for  contingent  expenses,  shall  be  consi- 
dered as  belonging  to  the  creditors  who  have  produced  their 
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daiois  and  grounds  of  debt,  and  oaths  of  verity,  prior  to  the 
date  of  the  said  minute ;  and  the  trustee  shall  be  obliged, 
within  the  space  of  one  calendar  month  after  the  expiration 
of  the  said  ten  months,  to  make  up  a  state  of  the  debts  en- 
titled as  before  to  a  share  of  the  said  first  dividend,  calcu- 
lating interest  on  each  up  to  the  date  of  the  first  deliverance 
on  the  petition  for  sequestration,  with  a  scheme  or  cast  ajH 
portioning  the  fund  of  division  among  them,  with  the  de- 
duction already  mentioned,  according  to  their  due  order  of 
ranking ;  and  the  trustee  shall  also,  at  the  same  time,  make 
up  a  state  of  the  funds  belonging  to  the  bankrupt  stall  un- 
recovered,  and  of  the  money  remaining  in  bank,  after  deduc- 
tion ol  the  sum  so  to  be  divided,  which  scheme  and  state 
shall  lie  open  for  the  inspection  of  the  creditors,  or  their 
agents,  in  the  trustee's  hands,  for  the  space  of  one  month 
longer,  at  the  usual  place  where  the  trustee's  business  is  car- 
ried on ;  and  on  the  first  lawful  day  after  the  expiration  of 
one  complete  year  from  the  date  of  the  first  deliverance  on 
the  petition  for  sequestration,  the  dividend  shall  be  paid^  and 
the  trustee  shall  give  one  moi^th's  previous  notice  thereof  by 
advertisement  in  the  newspaper  aforesaid ;  and  by  patting 
into  the  post-office  of  the  place  where  he  resides,  printed  no- 
tices addressed  to  each  creditor  claiming  on  the  estate,  which 
advertisement  and  printed  notice  shall  also  bear,  that  the  state 
and  scheme  lie  in  his  hands  for  the  inspection  of  the  credi- 
tors ;  and  in  case  any  of  the  debts  claimed  upon  shall  be  ob- 
jected to  in  whole  or  in  part,  or  their  place  in  the  ranking 
disputed,  or  any  other  objection  shall  be  made  to  the  scheme, 
as  drawn  out  by  the  trustee,  a  share  of  the  fund  correapood- 
ing  to  the  utmost  amount  of  the  sums  or  dividends  to  which 
the  disputed  articles  may  be  entitled,  and  to  any  contingent 
expenses  which  the  trustee,  with  consent  of  a  mi^jority  of  the 
commissioners  named  by  the  creditors  as  aforesaid,  may  think 
reasonable,  shall  be  left  in  the  bank  or  banking-house  where 
the  monies  were  deposited  as  aforesaid,  till  all  such  questioiis 
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are  deterimned»  either  by  arbitration  or  compromise,  or  by 
ibe  Court  of  Session  ;  and  tbe  said  Coturt  is  hereby  autho- 
rised and  required  to  determine  the  same  sttmnarilyy  upon 
the  application  of  tbe  trustee,  or  of  any  other  party  interest- 
ed ;  and  when  any  such  application  is  made,  it  shall  be  com- 
petent for  any  creditor  to  produce  his  interest,  and  to  have 
his  debt  proved  and  constituted,  if  necessary,  without  raising 
a  separate  action  for  the  purpose ;  and  if,  in  the  event  of  such 
question,  tbe  said  sum,  or  any  part  of  it,  shall  remain  unap- 
plied to  the  debt  or  debts  for  which  it  was  claimed,  the  same 
shall  go  into  the  fund  for  subsequent  distribution ;  and  tbe 
«  shares  of  creditors  not  called  for  at  the  time  of  distribution 
shall  again  be  forthwith  deposited  as  before,  on  their  risk,  at 
such  interest  as  can  be  got  for  the  same. 

XLVL  And  be  it  enacted.  That  within  ten  days  after  the 
expiration  of  sixteen  calendar  months  from  the  date  of  tbe 
first  deliverance  on  the  petition  for  sequestration,  the  com- 
missioners, or  the  majority  of  them,  shall  in  like  manner  au- 
dit the  trustee's  accounts  with  the  bankrupt's  estate,  and  by  a 
minute  under  their  hands  in  the  book  of  sederunt  sball  as- 
certain the  trustee's  commission ;  and  the  trustee  sbM,  with- 
in one  calendar  month  after  the  said  sixteen  months,  make 
up  another  scheme  of  division  of  the  sums  recovered  among 
the  creditors  who  shall  then  have  produced  their  interests 
and  oaths  of  verity  as  before  with  new  states  of  the  bank- 
rupt's outstanding  funds,  and  of  the  sum  remaining  in  the 
bank,  if  any  be,  which  shall  in  like  manner  remain  open  for 
inspection  during  one  month  longer ;  at  the  expiration  where- 
of or  on  the  first  lawful  day  thereafter,  the  dividend  shall  be 
paid)  after  the  like  previous  advertisement  and  printed  no- 
tices, being  exactly  at  the  distance  of  eighteen  calendar 
months  from  the  date  of  the  first  deliverance  aforesaid ;  and 
if  any  of  the  debts  are  ob^cted  to,  the  procedure  above  men- 
tioned shall  be  followed  out,  and  the  like  procedure  shall  be 
kXkom&i  out  at  similar  intervals  of  tine  thereafter,  to  the  ef- 
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feet  that  a  dividend  may  be  made  at  the  end  of  every  six 
months,  until  the  whole  funds  of  the  bankrupt  are  ooUected 
and  distributed  among  his  creditors :  Provided  always,  that 
after  the  second  dividend  is  made,  a  majority  of  the  credi- 
tors in  value,  at  any  general  meeting  called  for  the  purpose 
in  manner  before  specified,  may  determine  that  future  divi- 
dends shall  be  made  after  a  shorter  interval,  and  the  affairs 
of  the  trust  brought  to  a  more  speedy  close ;  and  even  before 
the  period  assigned  for  the  first  dividend  as  aforesaid,  it  shall 
be  competent  to  four»fifkhs  of  the  creditors  in  number  and 
value  present  at  the  meeting  after  the  last  diet  of  the  bank- 
rupt's examination,  or  at  any  after  meeting  called  for  the 
purpose,  to  direct  the  trustee  to  apply  for  the  authority  of 
the  Court  of  Session  to  make  the  first  dividend  at  an  earlier 
period  than  the  end  of  the  first  year,  but  not  earlier  than  six 
months  from  the  date  of  the  first  deliverance  aforesaid,  if  up- 
on cause  shewn  it  shall  be  found  expedient  so  to  do,  and 
also  to  accelerate  the  time  for  making  the  second  and  other 
dividends ;  and  in  case  there  be  any  failure  to  make  such  di- 
viden(^s  in  the  manner  hereby  directed,  it  shall  be  competent 
for  any  one  creditor  either  to  apply  by  petition  to  the  Court 
of  Session  to  have  the  trustee  removed,  or  to  require  him  to 
call  a  general  meeting  of  the  creditors  to  deliberate  what 
course  shall  be  taken ;  and  no  creditor  shall  draw  any  share 
of  the  different  distributions,  unless  his  grounds  of  debt,  and 
oath  on  the  verity  thereof,  shall  have  been  lodged  with  the 
trustee  previous  to  the  respective  times  before  mentioned 
when  the  dividends  are  ascertained  by  the  commissioners, 
but  he  shall  be  entitled  in  the  next  distribution  which  hap- 
pens after  the  grounds  of  debt  are  so  produced  and  proved, 
to  draw  out  of  the  first  of  the  remaining  fund  of  the  bank- 
rupt estate,  a  sum  equal  to  the  former  dividend  or  dividends 
on  his  debt,  with  deduction  of  the  interest  obtained  on  the 
said  dividends,  which  is  to  be  retained  by  the  trustee  for  the 
common  behoof>  on  account  of  the  creditor's  delay,  unless 
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tbere  shall  be  sufficient  funds  for  the  payment  of  all  the 
creditors,  in  which  event  the  said  creditor  shall  also  ulti- 
mately receive  full  payment  of  his  debt ;  and  in  making  up 
the  said  schemes  of  division,  all  debts  claimed  on,  which  are 
entitled  to  a  preference  by  the  law  of  Scotland,  not  altered 
by  this  act,  shall  be  preferred  accordingly. 

XL VI  I.  And  be  it  enacted,  That  in  all  questions  upon 
this  act,  persons  to  whom  the  debtor  is  under  obligation  to 
pay  money  at  a  certain  future  time,  shall  be  accounted  cre- 
ditors deprwienH  for  the  amount  of  the  money,  discounting 
the  interest  to  the  term  of  payment  specified  in  the  obliga- 
tion, and  may  prove  their  debts  in  the  same  way  as  other 
creditors,  and  shall  be  entitled  to  their  rateable  dividends 
accordingly. 

XLVIIL  And  be  it  enacted,  That  where  a  claim  is  en- 
tered by  a  creditor  upon  any  obligation,  the  existence  or 
amount  of  which  depends  upon  a  contingency  which  is  still 
unascertained  at  the  period  of  lodging  the  claim,  the  trus- 
tee shall  rank  the  claimant  as  if  the  condition  were  purified ; 
but  the  dividend  or  sum  which  the  claimant  would  be  en- 
tided  in  that  case  to  draw,  shall  again  be  deposited  in  the 
bank  or  banking-house  appointed  by  the  creditors  as  before, 
or  lent  oat  on  heritable  security  by  the  trustee  at  the  sight 
of  the  claimant,  at  such  rate  of  interest  as  can  be  got  for  the 
same ;  and  the  interest  thereupon  arising  shall  belong  to  the 
creditors,  and  be  included  in  the  fund  for  their  dividends, 
until  the  contingency  upon  which  the  obligation  depends 
shall  be  declared,  when  the  dividend  so  deposited  shall  be- 
long to  the  claimant,  or  the  other  creditors,  according  to  the 
terms  of  the  obligation. 

XLIX.  And  be  it  enacted,  That  the  mode  of  settling  in- 
terest upon  claims  shall  be  as  follows ;  namely,  the  princi- 
pal sum  of  each  debt  on  which  interest  is  chargeable,  to- 
gether with  the  bygone  interest  due  upon  it,  if  there  be  any, 
shall  be  accumulated  as  at  the  date  of  the  said  first  deliver- 
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ance,  for  the  purpose  of  the  claimant  being  ranked  and  re- 
ceiving his  share  of  the  first  dividend  corresponding  to  such 
accumulated  sum,  along  with  the  principal  sums  of  such 
debts  as  do  not  bear  interest,  or  from  which  there  may  be  a 
discount  of  interest,  as  not  being  exigible  till  an  after  period; 
and  the  second  and  other  dividends  shall  in  like  manner  be 
applied  in  extinction  pro  tanto  of  the  sums  then  ranked,  with- 
out counting  interest  upon  them,  from  the  date  of  the  said 
first  deliverance ;  but  if  there  be  any  residue  left  of  the  se- 
questrated funds,  after  discharging  the  whole  9f  racb  claiassi, 
the  creditors  shall  also  be  entitled  to  claim  out  of  such  re- 
sidue any  arrear  of  interest  which  may  still  be  doe  to  them, 
as  arising  since  the  date  of  the  said  first  deliverance,  upon 
the  respective  sums  ranked  and  stated  as  before  mentioned. 
L.  And  be  it  enacted.  That  in  case  any  of  the  creditors 
shall  hold  any  preferable  security  or  lien  for  payment  of  his 
debt,  obtained  prior  to  the  date  of  the  first  deliverance  on 
the  petition  for  sequestration,  and  not  set  aside  by  this  act, 
upon  any  part  of  the  bankrupt's  estate  or  eflfects,  the  amount 
or  value  of  such  security  or  lien  shall  be  deducted  from  his 
debt,  and  he  shall  be  only  ranked  and  draw  a  dividend  for 
the  balance  after  such  deduction ;  and  if  any  dispute  shall 
arise  about  the  value  of  such  seeurfty,  the  creditor  or  claim- 
ant shall  upon  oath  put  a  value  upon  it ;  and  the  trustee, 
with  concurrence  of  a  majority  of  the  commissioners,  shall 
then  have  an  option  either  of  taking  an  assignment  to  the  se* 
curity  for  the  benefit  of  the  creditors  at  large,  on  payment 
of  the  value  so  estimated,  out  of  the  first  of  the  common 
fund,  or  of  reserving  the  full  elifect  of  it  to  the  creditor  or 
claimant  himself;  and  in  either  case,  the  creditor  or  claim* 
ant  shall  be  ranked  on  the  divisible  fund  for  the  balance  of 
his  debt  so  ascertained,  alongst  with  the  other  creditors,  sneh 
creditor  or  claimant  being  in  no  event  entitled  to  draw  more 
than  his  full  payment. 

LI.  And  be  it  enacted,  That  m  case  any  creditor  sthaDy 
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after'the  first  deliverance  on  the  petition  for  sequestration, 
obtain  any  legal  or  voluntary  preference  or  payment  on  or 
out  of  any  estate  or  subject  belonging  to  the  bankrupt,  di- 
rectly or  indirectly  situated  without  the  jurisdiction  of  the 
Court,  he  shall  be  obliged  to  communicate  and  assign  the 
same  to  the  trustee  for  behoof  of  the  creditors,  before  he  can 
draw  any  dividend  out  of  the  fund  in  the  hands  of  the  trus- 
tee ;  and  he  shall  in  all  events  be  liable  to  an  action  before 
the  Court  of  Session,  at  the  instance  of  the  trustee,  to  com* 
municate  the  said  security  or  payment  in  so  far  as  the  juris- 
diction of  the  Court  can  reach  him ;  he  being  always  enti- 
tled to  indemnification  of  his  necessary  expenses,  and  to  an 
allowance  of  Ave  per  centum  on  the  sum  recovered  to  the  se- 
questrated estate. 

LII.  And  be  it  enacted.  That  the  making  production  of 
the  ground  of  debt  or  certified  account,  with  the  oath  of  veri- 
ty aforesaid,  in  the  hands  of  the  interim  factor,  sheriiF-clerk, 
or  trustee,  or  in  the  Court  of  Session,  shall  have  the  same 
effect  as  to  Interrupting  prescription  of  every  kind,  from  the 
period  of  such  production,  as  if  a  proper  action  had  been 
raised  on  the  said  grounds  of  debt  against  the  bankrupt,  and 
against  the  trustee. 

LIII.  And  be  it  enacted,  That  in  every  such  oath  the  cre- 
ditor deponing  shall  specify  every  security  he  holds  for  his 
debt,  whether  on  the  estate  of  the  debtor  or  other  obligants, 
and  shall  swear  that  he  holds  no  other  security  than  is  men- 
tioned in  his  oath,  otherwise  his  oath  shall  not  be  received 
by  the  trustee  as  sufficient,  nor  his  claim  be  sustained ;  and 
the  oaths  of  verity  upon  debts  required  by  this  act  may  be 
taken  before  any  judge-ordinary  or  justice  of  the  peace ;  and 
where  any  creditor  is  out  of  the  kingdom  of  Great  Britain 
and  Ireland,  or  is  under  age,  or  incapable  to  give  an  oath, 
in  all  such  cases  an  oath  of  credulity  by  the  agent,  factor, 
guardian,  or  other  manager,  taken  in  the  same  manner,  shall 
be  sufficient ;  but  which  oaths,  either  by  the  party  himself. 
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or  any  other  person  acting  for  him,  shall  not  supersede  the 
necessity  of  bringing  legal  evidence  of  the  debt,  if  the  same 
is  objected  to  as  unliquidated,  or  where  evidence  appears  to 
be  necessary  in  the  circumstances  of  the  case ;  and  further 
declaring,  that  no  fee  shall  be  paid  by  any  creditor  to  the 
clerk  of  court,  or  any  person  whatsoever,  for  an  oath  of 
verity  or  credulity  as  to  the  debt  claimed  being  due,  or  for 
production  of  the  interest  or  ground  of  debt  of  any  creditor, 
unless  the  debt  claimed  on  exceeds  the  sum  of  ten  pounds 
lawful  money  of  Great  Britain. 

LIV.  And  be  it  enacted.  That  in  case  any  creditor  shall 
be  guilty  of  false  swearing  in  any  oath  to  be  emitted  in  pur- 
suance of  this  act,  he  shall  be  liable  to  a  prosecution  at  the 
instance  of  a  trustee,  or  any  of  the  creditors,  and  of  his  Ma- 
jestj^s  Advocate,  for  peijury,  and  shall  also  forfeit  to  the 
trustee,  for  behoof  of  the  creditors,  the  whole  dividends  on 
his  debt. 

LV.  And  be  it  enacted.  That  the  trustee  may,  on  behalf 
of  the  creditors  at  large,  with  consent  of  a  majority  of  the 
commissioners  named  as  aforesaid,  compound  and  transact, 
either  by  submission  or  by  private  compromise,  all  doubtful 
claims  which  the  bankrupt  may  have  against  others,  or  all 
debts  due  to  the  estate  out  of  other  bankrupt  subjects,  and 
likewise  all  doubtful  claims  or  demands  made  against  the 
estate  or  questions  of  ranking  and  preference,  and  all  contin- 
gent debts  and  annuities  due  to  or  by  the  estate,  the  value  of 
which  it  may  be  expedient  to  settle  in  that  manner,  in  order 
that  a  final  distribution  may  sooner  take  place. 

LVI.  And  be  it  enacted.  That  if,  at  the  expiration  of  one 
year  and  an  half  from  the  date  of  the  sequestration,  any  of 
the  personal  effects  of  the  bankrupt,  or  any  debts,  whether 
heritable  or  moveable,  due  to  him,  remain  still  unrecovered, 
it  shall  be  in  the  power  of  four-fifths  of  the  creditors  in  num* 
ber  and  value,  convened  at  any  general  meeting  called  for 
the  purpose,  after  one  advertisement  two  weekg  previous  to 
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the  meeting,  in  the  Edinburgh  and  London  Gazettes,  to 
direct  that  such  remaining  debts  and  efiects,  and  also  any 
contingent  or  future  interest  which  the  creditors  at  large 
may  have  in  dividends  deposited  in  bank,  or  lent  out  as 
aforesaid,  be  sold  off  by  public  auction  upon  two  months'  pre- 
vious notice  published  in  the  Edinburgh  and  London  Ga- 
zettes, the  sale  either  to  be  in  whole  or  in  lots,  as  a  majority 
in  value  of  the  creditors  shall  direct. 

LVIL  And  be  it  enacted,  That  the  surplus  of  the  bank- 
rupt's estate  and  effects  that  may  remain  after  payment  of  his 
debts,  computing  interest  thereon  as  aforesaid,  and  the 
charges  of  recovering  the  estate,  and  distributing  the  same, 
shall  be  paid  or  made  over  to  him,  or  to  his  assignees  or 
successors. 

LVIIL  And  be  it  enacted.  That  at  or  after  the  first  ge- 
neral meeting  of  the  creditors,  and  at  any  time  before  the 
period  assigned  for  the  second  dividend,  it  shall  be  competent 
for  the  bankrupt,  with  concurrence  of  the  interim  manager 
or  trustee,  and  of  four^fifths  of  the  creditors  in  number 
and  value,  who  have  produced  their  grounds  of  debt,  or  cer- 
tified copies  of  their  accounts  and  oaths  of  verity  as  before 
mentioned,  to  fipply  to  the  Court  of  Session  for  a  personal 
protection  from  diligence  for  such  time  as  the  Court  shall 
think  reasonable ;  and  the  same  being  once  obtained,  may 
be  renewed  within  the  same  period,  if  applied  for  in  name 
of  the  bankrupt,  with  consent  of  the  trustee  alone,  unless 
any  of  the  creditors  oppose  it,  in  which  case  the  consent  of 
four-fifths  in  number  and  value  shall  be  required  as  before  : 
Providing  always,  that  from  and  after  the  period  assigned 
for  the  second  dividend,  the  power  of  granting  personal  pro- 
tections under  this  statute  shall  cease,  unless  upon  cause 
shewn  to  the  Court,  and  oath  made,  both  by  the  bankrupt  and 
by  the  trustee,  that  the  delays  which  have  happened  in  mak- 
ing a  final  distribution  were  unavoidable,  and  that  every  pro- 
per step  has  been  taken,  and  will  continue  on  their  part  to  be 
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taken,  for  winding  up  the  afiairs  of  the  bankrupt,  and  bring- 
ing the  trust  to  a  final  close ;  and  also  providing,  that  after 
the  period  of  the  third  dividend,  or  two  years  subsequent 
to  the  first  deliverance  aforesaid,  the  power  of  granting  per- 
sonal protections  under  this  act  shall  entirely  cease,  without 
prejudice  to  a  final  discharge,  either  upon  full  payment,  or 
as  herein-after  directed. 

LIX.  And  be  it  enacted.  That  in  case  at  the  meeting 
held  immediately  after  the  second  examination  of  the  bank- 
rupt, or  at  any  subsequent  meeting  called  by  the  trustee 
with  consent  of  a  majority  of  the  commissioners,  the  bank- 
rupt or  his  friends  shall  make  a  proposal  of  composition  to 
the  creditors,  and  shall  offer  caution  to  the  satisfaction  of 
nine-tenths  of  them,  both  in  number  and  value,  assembled 
at  the  said  meeting,  for  such  composition  upon  his  whole 
debts,  as  the  said  nine-tenths^in  number  and  value  so  as- 
sembled shall  think  just  and  reasonable,  the  trustee  shall  ap- 
point another  meeting  for  the  purpose  of  deciding  upon  such 
offer  or  proposal  with  or  without  amendment,  at  the  distance 
of  not  less  than  three  weeks  thereafter,  and  of  which  meet- 
ing he  shall  give  notice  by  advertising  the  same  twice  in  the 
said  newspaper,  and  by  putting  into  the  Post  0£Bce  of  the 
place  where  he  resides,  printed  notices  addressed  to  each  of 
the  creditors  claiming  on  the  sequestrated  estate,  a  fortnight 
at  least  before  the  proposed  meeting,  specifying  the  time  and 
place,  and  purpose  of  the  meeting ;  but  in  the  meantime  he 
shall  proceed  in  executing  his  duty  as  trustee,  in  the  same 
way  as  if  Do  proposition  had  been  made ;  and  if  at  the  meet- 
ing so  appointed,  it  shall  be  the  opinion  of  nine-tenths  of  the 
creditors  there  assembled  both  in  number  and  value,  that 
the  offer  should  be  accepted  of,  a  report  of  the  proceedings 
relative  thereto  shall  be  forthwith  made  up  by  the  trustee, 
and  transmitted  to  the  clerk  of  the  sequestration  in  the 
Court  of  Session,  for  the  approbation  of  the  Court ;  and  if 
the  Court,  upon  considering  said  report,  and  hearing  any 
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oliyections  that  may  be  stated  by  opposing  creditors,  shall 
find  the  proposition  reasonable,  and  that  the  same  has  been 
assented  to,  not  only  by  nine-tenths  in  number  and  value  ^^ 
the  creditors  who  attended  by  themselves,  or  others  aathori- 
sed  by  them,  at  the  meeting  last  mentioned,  but  by  nine- 
tenths  of  all  the  creditors  who  bsve  produced  grounds  of 
debt  or  interests,  and  oaths  of  verity,  an  act  or  order  shall 
be  pronounced  to  thate£Pect,  and  the  bond  of  caution,  which 
must  be  previously  lodged  in  the  clerk's  hands,  shall  then  be 
given  up  to  the  trustee  for  behoof  of  the  creditors,  the 
whole  expense  attending  the  sequestration  being  at  the  same 
time  paid  or  provided  for,  to  the  satisfaction  of  the  Court,  by 
the  bankrupt  or  his  friends,  after  which  all  proceedings  in  the 
sequestration  shall  cease,  and  the  said  act  or  order  shall  de- 
clare the  trustee  exonered,  and  the  bankrupt  discharged,  ex- 
cept as  to  the  payment  of  the  composition. 

LX.  And  whereas  it  has  too  frequently  happened  that  se- 
questrations have  been  obstructed,  and  much  expense,  liti- 
gation, and  delay,  have  been  occasioned  by  collusive  and  in- 
effectual plans  of  composition  concerted  between  the  bank- 
rupts and  particular  creditors;  be  it  enacted,  That  every 
proposal  or  agreement  for  a  composition  with  individual  cre- 
ditors, or  to  stop  the  proceedings  in  the  sequestration,  other 
than  is  hereby  expressly  authorised  and  allowed,  shall  be 
deemed  illegal  and  void,  and  all  persons  concerned  in  them 
shall  be  liable  to  be  complained  of  to  the  Court  of  Session, 
at  the  instance  of  any  party  having  interest,  and  made  an- 
swerable for  all  consequences ;  and  if  it  shall  be  proved  that 
any  creditor  has  privately  accepted  of  a  gratuity,  or  higher 
composition,  for  giving  his  concurrence  to  the  measures  pro- 
posed on^  behalf  of  the  bankrupt  or  his  friends,  he  shaU  for- 
feit his  debt,  and  be  liable  in  restitution  of  what  he  has  re- 
ceived, which  shall  go  into  the  general  fund  of  division ;  and 
the  bankrupt  himself  shall,  if  required,  make  oath,  that  there 
iias  been  no  such  private  transaction  or  compromise  between 
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him  and  any  of  the  creditors,  and  that  he  has  used  no  un- 
due influence  with  any  of  them  to  obtain  their  concurrence. 
LXI.  And  be  it  enacted,  That  in  case  no  proposal  of 
composition  is  made  in  the  manner  before  specified,  or  in 
case  the  same,  when  made,  shall  become  ine£PectuaI,  no  other 
proposal  of  a  similar  natftffe  shall  be  attended  to  by  the  trus- 
tee, or  be  of  any  effect,  unless  proof  is  made  that  the  same 
has  been  assented  to'  by  every  creditor  widiout  exception ; 
but  after  the  period  assigned  for  the  second  dividend,  it 
shall  be  lawful  for  the  bankrupt,  with  concurrence  of  the 
trustee  and  four-fifths  of  the  creditors  in  number  and  value, 
to  apply  to  the  Court  of  Session  by  petition,  praying  that  he 
may  be  held  as  finally  discharged  of  all  his  debts  contracted 
before  the  application  for  sequestration ;  and  this  petition, 
being  intimated  upon  the  wall,  and  in  the  Edinburgh  Ga- 
zette, and  London  Gazette,  the  Court  shall,  at  the  distance 
of  not  less  than  three  calendar  months  thereafter,  resume  the 
consideration  thereof;  and  if  no  objection  is  made,  the  Court 
may  then  pronounce  an  act  or  order  in  terms  of  the  prayer 
of  the  petition;  but  if  appearance  is  made  by  any  of  the  cre- 
ditors, objecting  that  the  discharge  ought  not  to  be  grant- 
ed, on  account  of  the  bankrupt's  not  having  made  a  fair  dis- 
covery and  surrender  of  his  estate,  or  that  he  has  refused  to 
grant  a  disposition  to  the  trustee,  as  ordered  by  the  Court, 
or  has  wilfully  been  absent  from  the  diets  of  examination,  or 
has  been  guilty  of  any  collusion,  or  that  his  bankruptcy 
did  not  arise  from  innocent  misfortunes,  or  losses  in  business, 
but  from  culpable  or  undue  conduct,  the  Court  shall  judge 
of  these  objections,  and  allow  a  proof  of  them,  if  thought  ne- 
cessary, and  shall  either  grant  or  refuse  the  discharge,  or 
annex  such  conditions  thereto  as  the  nature  and  justice  of 
the  case  may  require,  the  bankrupt  always  taking  an  oath 
before  the  Court,  or  upon  commission  before  the  Sheriff,  be- 
fore the  act  can  be  extracted,  that  he  has  faithfully  complied 
with  all  the  requisites  of  the  statute,  and  has  used  no  un- 
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doe  influence,  norbad  recourse  to  any  secret  compromise  wiih 
his  creditors,  or  any  of  them,  to  obtain  their  concurrence ; 
and  if  it  shall  appear  that  there  has  been  any  such  private 
transaction  between  the  bankrupt  and  any  of  his  creditors, 
the  same  is  hereby  declared  to  be  unlawful,  and  no  action 
shall  lie  upon  any  bill  or  other  security  granted  in  conse* 
quence  thereof,  the  person  taking  such  oath  being  also  liable 
in  the  pains  of  perjury,  if  convicted  of  having  sworn  falsely. 

LXII.  And  be  it  enacted.  That  all  discharges  granted  to 
any  bankrupt  under  any  preceding  act  of  Parliament,  shall 
not  be  afiected  by  any  thing  contained  in  this  present  act. 

LXIII.  And  whereas  it  may  be  reasonable  that  the  bank- 
rupt should  have  some  allowance  out  of  the  estate  for  sup- 
porting himself  and  his  family,  while  the  trustee  may  have 
occasion  for  his  assistance;  be  it  enacted  by  the  authority 
aforesaid.  That  four-fifths  of  the  creditors  in  number  and  va* 
lue,  present  at  the  meeting  after  the  last  diet  of  the  bank- 
rupt's examination,  or  at  any  after  meeting  called  for  the 
purpose,  may  authorise  the  trustee,  with  consent  of  the  com- 
missioners, or  any  two  of  them,  to  allow  and  pay  to  such 
bankrupt,  conforming  to  the  terms  of  this  act,  from  time  to 
time  as  they  shall  think  fit,  such  sum  or  sums  of  money,  out 
of  the  proceeds  of  his  estate,  as  they  shall  think  proper,  to- 
wards the  subsistence  and  support  of  himself  and  family  till 
the  period  assigned  for  the  second  dividend,  not  exceed- 
ing three  guineas  per  week  from  the  date  of  the  sequestra? 
tion  to  the  period  aforesaid,  and  so  as  not  to  amount  upon 
the  whole  to  more  than  five  pounds  per  centum  of  the  net 
produce  of  the  estate :  Provided  always,  that  no  such  al- 
lowance shall  be  given,  if  the  bankrupt  has  not  kept,  or 
shall  not  produce,  such  book  or  books  as  may  enable  the 
creditors  and  trustee  to  acquire  a  distinct  knowledge  of  his 
aflbirs. 

LXIV.  And  be  it  enacted,  That  in  all  cases  under  this 
act,  where  the  creditors  are  required  to  be  counted  in  num- 
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ber,  any  creditor  whose  debt  is  betow  twenty  pounds  Ster« 
ling  shall  not  be  reckoned  in  numb«r«  but  the  debt  due  to 
such  creditor  shall  be  computed  in  value ;  and  in  the  cases 
before  mentioned  of  compounding  with  or  discharging 
the  bankrupt,  any  debt  due  to  a  creditor  who  has  a  pre- 
ferable security  or  lien  upon  the  bankrupt's  estate  or  effects 
shall  not  be  counted  in  the  value,  but  shall  be  laid  aside  to 
the  extent  of  what  may  be  ascertained  as  the  value  of  such 
security  or  lien,  in  the  manner  before  directed,  without  pr^ 
judice  to  his  being  counted  in  number,  if  his  whole  debt  be 
not  extinguished  by  such  preferable  security  or  lien,  or  to 
his  being  counted  also  in  value  to  the  extent  of  the  balance ; 
and  the  same  rule  shall  be  followed  in  the  case  of  partner- 
ship debts  claiming  upon  the  estates  of  individual  partners. 
LXV.  And  be  it  enacted.  That  the  sederunt  book  before 
mentioned  shall  contain  a  full  record  of  all  minutes  of  meet- 
ings (which  shall  be  subscribed  by  the  preses  of  such  meet- 
ings in  the  sederunt  book),  states  of  accounts,  and  schemes 
of  division,  and  another  duplicate  of  these  minutes,  states, 
^nd  schemes,  shall  be  subscribed  by  the  trustee,  and  within 
fourteen  days  after  the  lapse  of  one  year  from  the  date  of 
the  first  deliverance  on  the  petition  for  sequestration,  shall 
be  transmitted  to  the  clerk  to  the  sequestration .  in  the 
Court  of  Session,  to  lie  among  the  records  of  the  Court ;  and 
within  fourteen  days  after  the  end  of  every  succeeding  half 
year  till  the  estate  is  finally  divided,  a  similar  duplicate  of 
the  proceedings  in  the  said  book  for  the  half  year  preceding 
shall  be  signed  by  the  trustee,  and  transmitted  to  the  clerk 
to  the  sequestration,  to  lie  among  the  records  of  the  Court; 
and  extracts  of  these  writings,  signed  by  one  of  the  princi- 
pal clerks  of  Session,  shall  bear  evidence  in  all  courts  of  jus- 
tice ;  and  the  said  book  of  sederunt,  and  the  bankrupt's 
books  and  papers,  and  the  whole  other  papers  in  the  trustee's 
hands,  shall  at  all  times  be  made  patent  to  any  creditor 
who  desires  to  see  the  same. 
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LXVL  And  it  be  enacted.  That  all  applications  under 
this  act,  which  are  directed  to  be  made  to  the  Court  of  Ses* 
sion,  shall  be  made  to  either  Division  thereof  when  the 
Court  is  sitting,  or  to  the  Lord  Ordinary  on  the  Bills  in  time 
of  Tacation,  or  daring  any  recess  of  the  Court,  or  when 
the  Court  is  not  sitting ;  and  the  Lord  Ordinary  on  the  Bills 
shall  have  the  full  powers  of  the  Court  in  ordering  and  fol- 
lowing out  the  different  steps  of  proceeding  required  by  the 
act  while  the  Court  is  not  sitting,  excepting  only  that  no 
discharge  shall  be  granted  by  the  Lord  Ordinary  without 
the  authority  of  the  Division  of  the  Court  to  which  he  be- 
longs* 

L.X  VII.  And  be  it  enacted.  That  if  any  appeal  shall  be 
taken  against  any  order  or  interlocutor  of  the  Court  of  Ses- 
sion, or  against  any  order  of  the  Lord  Ordinary  upon  the 
bills,  in  the  execution  of  this  act,  it  shall  be  lawful  and  com- 
petent to  the  said  Court  in  time  of  session,  and  the  Lord 
Ordinary  on  the  Bills  in  time  of  vacation,  or  during  any  re- 
cess, notwithstanding  such  appeal,  to  make  such  orders,  and 
direct  such  proceedings,  as  shall  appear  to  be  necessary  for 
preventing  the  estate  of  the  debtor  from  being  embezzled, 
secreted,  damaged,  or  dilapidated,  while  the  appeal  is  pen- 
dent ;  and  every  step  may  in  the  mean  time  be  taken  in  the 
recovery  of  the  bankrupt's  estate,  and  the  distribution  there- 
of^ that  is  not  repugnant  or  injurious  to  the  interest  which 
the  party  appealing  by  the  appeal  insists  upon. 

LX  VIIL  And  be  it  enacted.  That  when  any  petition  for 
sequestration,  under  the  authority  of  this  act,  is  presented, 
it  shall  be  competent  for  any  other  creditor  to  concur  there- 
in, and  to  follow  forth  the  same,  even  without  the  consent, 
or  after  the  death  of  the  creditor  or  creditors  originally  pe- 
titioning, and  the  expense  disbursed  therein  shall  be  repaid 
by  the  trustee  out  of  the  first  money  that  comes  into  his 
bands ;  and  if  the  bankrupt  shall  happen  to  die  after  the  peti- 
tion for  sequestration  shall  be  presented,  the  proceedings 
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under  this  act  shall,  notwithstanding,  be  carried  on  and  fol- 
lowed out  to  their  conclusion,  as  if  he  were  in  life. 

LXIX.  And  be  it  enacted,  That  it  shall  and  may  be  law- 
ful for  the  Court  of  Session  to  establish  such  regulations  re« 
specting  the  forms  of  proceeding  as  shall  appear  to  be  most 
proper  for  carrying  this  act  into  effectual  execution,  accord- 
ing to  the  true  intent  thereof,  and  to  publish  the  same  in 
any  act  or  acts  of  sederunt,  which  shall  be  binding  in  so  far 
as  is  consistent  with  this  act. 

LXX.  And  be  it  enacted.  That  in  all  cases  under  this 
act,'  where  any  thing  is  directed  to  be  done  by  the  Sheriff  de- 
pute or  substitute,  or  where  any  mention  is  made  of  the  she- 
riff>clerk,  or  the  word  county  is  used,  it  is  hereby  meant  and 
intended  that  these  terms  shall  equally  apply  to  the  Stewart 
depute  or  substitute,  or  stewart-clerk  of  any  stewartry  in 
Scotland. 

LXXI.  And  be  it  enacted.  That  the  interim  factor,  she- 
riff-clerk, and  the  trustee  and  commissioners,  or  any  of  them, 
shall  at  all  times  be  amenable  to  the  Court  of  Session,  by 
summary  application  to  that  Court,  to  account  for  their  in- 
tromissions and  management,  and  to  answer  for  their  con- 
duct, at  the  instance  of  any  party  interested ;  and  in  case  it 
shall  appear  to  the  Court  that  such  application  ought  not  to 
have  been  made,  the  party  complained  of  shall  be  entitled 
to  his  full  costs,  to  be  either  retained  out  of  the  funds,  or 
recovered  from  the  party  complaining,  as  the  Court  shall 
direct ;  but  otherwise  the  Court  shidl  give  such  directions  in 
regard  to  costs  as  they  shall  think  fit;  and  it  shall  be  com- 
petent at  any  time  for  one-fourth  of  the  creditors  in  value  to 
apply  summarily  to  the  Court  of  Session  for  having  the  said 
interim  factor  or  trustee  removed,  upon  cause  shewn  ;  a  ma- 
jority of  creditors  in  value,  at  any  meeting  to  be  advertised 
for  the  purpose,  shall  likewise  be  entitled  to  remove  or  to 
accept  of  the  resignation  of  any  trustee ;  and  in  either  of 
these  cases,  or  in  the  event  of  the  acting  trustee's  death,  the 
next  trustee  in  succession  shall  be  entitled  to  act ;  and^  upon 
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failure  of  the  several  trustees  originally  named,  by  death  or 
otherwise,  it  shall  be  competent  to  any  two  of  the  creditors 
to  apply  to  the  Court  of  Session  to  cause  a  meeting  of  the 
creditors  to  be  held,  upon  due  advertisement,  for  choosing 
a  new  trustee,  or  trustees  in  succession ;  and  in  any  of  these 
cases,  the  new  acting  trustee  shall  immediately  call  to  ac- 
count his  predecessors  in  office,  or  their  heirs  and  represen- 
tatives, and  shall  be  vested  with  the  same  powers,  and  sub- 
ject to  the  same  rules  and  regulations,  as  any  former  acting 
trustee* 

LXXII.  And  be  enacted.  That  when  a  final  division  is 
made  among  the  creditors  in  any  sequestration  awarded  un- 
der the  authority  of  this  act,  or  of  the  foresaid  recited  acts, 
or  when  a  trustee  or  factor  named  under  the  authority  of 
this  or  the  said  former  acts  intends  to  resign  his  office, 
it  shall  be  competent  for  him  to  apply  by  petition  to  the 
Court  of  Session,  craving  to  be  discharged  of  the  trust;  and 
the  Court  shall  appoint  the  petition  to  be  advertised  in  the 
Edinburgh  Gazette ;  and,  at  the  end  of  fourteen  days  from 
die  date  of  the  advertisement,  if  no  valid  objection  is  stated, 
and  if  the  Court  is  satisfied  that  the  trustee  has  complied 
with  the  regulations  of  the  statute,  so  far  as  they  regard 
bim,  the  prayer  of  his  petition  may  then  be  granted ;  but  if 
any  objection  is  stated,  the  Court  shall  proceed  to  determine 
die  same  in  a  summary  manner :  Provided  always,  that  be- 
fore making  any  such  application,  the  trustee  shall  make  out 
a  full  state  of  his  accounts,  and  of  the  situation  of  the  seques- 
trated estate,  and  shall  call  a  meeting  of  the  creditors,  of 
which  at  least  four  weeks'  notice  shall  be  given,  by  adver- 
tisement inserted  in  the  Edinburgh  Gazette,  and  also  by 
letters  through  the  medium  of  the  Post  Office,  addressed 
to  every  creditor  who  shall  have  produced  their  claims  and 
proved  their  debts,  intimating  the  purpose  of  the  meeting, 
and  also  that  the  aforesaid  state  will  in  the  meantime  lie  in 
his  hands  for  their  inspection. 
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LXXIIL  And  be  it  enacted,  That  this  act  shall  be  con* 
strued  by  all  judges  in  the  most  beneficial  manner  for  pro- 
moting the  ends  hereby  intended ;  and  that  the  same  shall 
be  construed  to  comprehend  unmarried  women  and  widows 
coming  within  any  of  the  descriptions  before  mentioned,  and 
also  married  women  carrying  on  trade  or  merchandise  in- 
dependent of  their  husbands. 

LXXIV.  And  be  it  enacted,  That  no  rates  or  duties  im- 
posed  by  any  statutes  upon  estates  or  effects  sold  by  auction, 
shall  be  exigible  upon  any  estate  or  effects  sold  under  the 
authority  of  this  act. 

LXXV.  And  be  it  enacted,  That  upon  the  expiration  of 
three  years  after  the  date  of  the  first  deliverance,  if  the  afikirs 
of  the  bankrupt  estate  shall  not  have  been  previously  wind- 
ed up,  the  trustee  shall  draw  up  a  report  shewing  the  situa- 
tion of  the  estate,  and  stating  the  unclaimed  dividends,  a 
*  printed  copy  of  which  report  shall  be  sent  to  every  creditor 
who  shall  have  pro.ved  a  debt  upon  the  estate;  and  within  two 
months  after  the  expiration  of  the  said, three  years  from  the 
date  of  the  first  deliverance,  a  general  meeting  of  the  creditors 
shall  be  called  by  the  trustee  after  notice  given  by  advertise- 
ment in  the  Edinburgh  Gazette  and  in  the  London  Gazette, 
fourteen  days  before  such  meeting,  when  the  creditors  shall 
give  such  directions  as  shall  appear  to  them  proper  for  the 
disposal  by  public  sale  of  any  outstanding  debts  or  effects, 
and  otherwise,  as  they  shall  think  proper  in  regard  to  the 
situation  of  the  bankrupt  estate. 

LXXVL  And  be  it  enacted.  That  after  such  meeting 
shall  have  been  held,  or  after  the  expiration  of  the  period 
when  the  same  ought  to  have  been  held,  it  shall  be  compe- 
tent for  the  Court,  upon  the  application  of  any  of  the  credi- 
tors, or  of  the  trustee,  and  after  due  notice  given  by  such 
form  of  publication  as  may  be  thought  requisite,  to  fix  a 
reasonable  time  within  which  the  whole  proceedings  shall  be 
finally  closed  ;  and  the  time  so  fixed  being  elapsed,  if  there. 
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be  no  farther  application  from  the  trustee,  or  any  of  the  ere- 
ditors,  the  sequestration  shall  be  considered  as  virtually  at 
an  end ;  but  in  case  such  application  shall  in  the  mean  time 
have  been  made  by  any  one  concerned,  the  Court  will  judge 
according  to  circumstances  what  further  directions  ought  to 
be  given«  so  as  within  a  short  limited  time  to  attain  the  ob- 
ject in  view. 

LiXXVII.  And  whereas  several  estates  of  bankrupts  which 
were  sequestrated  under  the  authority  of  former  acts,  have 
not  been  finally  divided ;  be  it  enacted,  That  such  sequestra- 
tions shall  still  subsist  to  the  effect  of  being  proceeded  in 
and  brought  to  a  conclusion  in  the  manner  directed  by  this 
act :  Provided  always,  that  every  thing  done  in  any  such  se- 
questration prior  to  the  passing  of  this  act,  in  pursuance  of 
any  such  former  acts,  shall  remain  valid  and  effectual,  any 
thing  herein  contained  to  the  contrary  notwithstanding. 

LXXVIII.  And  be  it  enacted,  That  this  act  shall  com- 
mence from  and  after  the  passing  thereof,  and  shall  conti- 
noe  and  be  in  force  for  seven  years  from  thence,  and  to  the 
end  of  the  then  next  session  of  Parliament 

This  act  has  been  continued  successively  by  3.  of 
Geo.  IV,  cap.  29 ; — *•  of  Geo.  IV.  cap.  8 ; — 6.  of 
Geo.  IV.  cap.  11 ; — and  7.  &  8.  of  Geo.  IV.  cap.  11, 
by  which  it  is  continued  till  5.  July  18S8. 

ACTS  OF  SEDERUNT. 

Act  of  Sederunt,  SI.  March  1685,  declares,  that  those  cre- 
ditors who  are  preferred  to  the  price  of  the  lands,  shall,  up- 
on receiving  payment,  dispone  and  assign  the  rights  and  di- 
ligences used  at  their  instance  to  the  purchaser,  with  warran- 
dice quoad  the  sum  paid  to  them. 

Article  26.  of  the  Parliamentary  regulations  1685  requires, 
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that  the  ranking  of  the  creditors  shall  be  finished  by  an  ex- 
tracted decree  before  the  sale  can  proceed,  at  least  to  the ' 
extent  of  the  price  affixed  on  the  lands  by  the  Lords.  Bat 
this  was  altered  by  the  act  54.  of  Geo.  III.  cap.  137 ;  and 
the  sale  is  now  allowed  to  take  place,  whether  the  ranking 
be  concluded  or  not. 

By  Act  of  Sederunt,  23.  January  1779,  wages  due  to  the 
farm-servants  of  a  bankrupt  tenant  are  privileged  debts  on 
the  price  of  the  bankrupt's  effects,  and  preferable  to  arres- 
ters. 

Rules  are  given  for  the  conduct  of  factors  on  sequestrated 
estates,  by  act  of  Sederunt,  22.  November  1711,  $  6. 7. 8  and 
10. 

By  Act  of  Sederunt,  23.  November  1710,  members  of 
court  cannot  be  factors. 

By  Act  of  Sederunt,  25.  December  1708,  factors  are  pr(^> 
hibited  from  purchasing  debts  due  to  the  estate  under  se- 
questration. 

By  AcU  of  Sederunt,  9.  July  1791,  and  10.  July  1702,  com- 
mon agents  are  ordained  to  lodge  states  in  processes  of  rank- 
ing and  sale. 

Acts  of  Sederunt,  11.  July  1794,  and  14.  December  1805» 
concerning  judicial  sales  and  rankings  at  the  instance  of  cre- 
ditors, with  reference  to  the  statute  8S«  of  Gteo.  IIL  cflgei.  74. 

Fraudulent  Bankrupt. — See  Justiciary  Court 
Erskine,  IV.  I.  28. — Bell,  I.  14.  and  II.  passim. 

DECISIONS. ACT  1621. 

Morrison,  voce  "  Bankrupt^**  Part  II.  Chap.  I.  from  p.  879  to 
p.  1082. — Supplement  and  Appendix, — Blackburn  t;.  Oliver, 
29.  May  1816.— Ballantyne  v.  Dunlop,  17.  Feb.  1814.-- 
Garden  v.  Stirling,  &c.  26.  Nov.  1822.—>- Jeffrey  v.  Camp- 
bell's Children,  24.  May  1825. 


BANKRUPT.  159 


ACT  1696. 

Morrison,  ibid.  Chap.  III.  from  p.  1119  to  1193. Wrights 

r.  Findlater,  19.  Jan.  1809. — Bank  of  Scotland  r.  Stewart, 
7.  Feb.  1811.— Miller  r.  Low,  11.  Dec.  1822,  reversed  12. 
Jane  1827.— Spier  r.  Dunlop,  15.  June  1825.— Same  par- 
ties, SO.  May  1827.  —  Spier  v.  Dunlop,  22.  May  1826, 
Wilson  &  Shaw,  253.  —  Geddes  v.  Trustee  for  Smith's 
Creditors,  I.Dec.  1810. — Maxwell ». Drummond's  Trus- 
tees, 2.  July  1825.— Fulton  v.  Lead,  8.  July  1825.— An- 
derson V.  Starkey,  Fletcher  &  Co.  2.  March  1813 Black 

©.  Cuthbertsons,  16.  Dec.  1814.— Blaikie  v.  Cleg,  21  Jan 
1809. 

Other  cases  in  Morrison's  Dictionary,  ibid.  Part  III.  to  illus- 
trate the  following  branches  of  the  later  statutes,  viz. 

Chap.  1.  Description  of  the  debtor  and  procedure  in  the  se- 
qnestratton.— 2.  Competition  between  sequestration  and 
other  diligence.— 3.  Proof  of  debts,  and  qualification  to 
vote.— 4.  Interim  factor.— 5.  Trustee,  his  election,  duties, 
and  discharge  or  removal — 6.  Commissioners 7.  Exa- 
mination of  the  bankrupt— 8.  Meetings  of  creditors  and 
procedure.— 9.  Composition  contract— 10.  Personal  pro- 
tcction  and  discharge  of  the  bankrupt— 11.  Sale  of  out- 
standing debts.— 12.— Ranking  of  creditors. 

Pollock,  &c.  V.  Paterson,  10.  Dec.  1811.— Stewart  v.  Greig, 
15.  Feb.  1812.— Royal  Bank  of  Scotland  v.  Stein's  Assig- 
nees, 20.  Jan.  181S.— Dick  v.  Trustees  of  Lyell  &  others 
28.  Jan.  1815.-Cramond  w.Hogg,  21.  Feb.  I815.-Ritphie' 
&c  r.  Steven,  &c.  25.  May  1816.— Fulton,  &c.  v.  Forbes] 
9.  July  1816.— Grieve,  4.  Feb.  1817.— Earl  of  Kellie  v. 
Craufurd,  28.  Feb.  1821.-Balfour  v.  Baynes,  1.  Mar.  1821.-^ 
Taylor  v.  Little,  26.  July  1822,  Shaw's  Appeals,  I.  254,-1 
Black  V.  Kennedy,  29.  June  1826— Manuel  &  Co.  v.  Bain, 
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21.  Jan.  1886.— Thomson  r.  Broom,  24.  Feb.  1827.— 
Trustees  for  Falside's  Heirs  r.  Walker,  4.  March  1815.— 
M'Ewan  v.  Young,  27.  May  1817. — M^Lachlan  r.  Ben- 
nett, 15.  June  1826 — Bow  r.  Spankie,  I.June  1811. — 
Hunters  &  Co.  14.  Jan.  1812. — Williamson  v.  Lowe,  4. 
Dec  18 18. —Jeffrey  v.  Creighton,  20.  Jan.  1821. — Philips 
r.  Murray,  22.  June  1821— Gibson  v.  Lockhart,  1.  July 
1825.— Ferrier  v.  Berry,  28.  April  1826,  WUson  &  Shaw's 
Appeals,  93. — Broughton  v.  Dickson,  &c.  2.  July  1812. — 
Campbell,  &c.  v.  Buchanan,  23.  Feb.  1816. — Charles  v. 
Roxburgh,  7.  June  1825. — Kennedy,  &c.  r.  Watson,  29. 
June  1825. — Furlong  r.  M^Nair,  I.  Feb.  1 809.— Pattison 
V.  Cuninghame,  26.  Jan.  1811. — Wilson  V.Thomson,  14. 
Dec.  1811- — Paterson,  15.  Jan.  1812. — Willison  r.  Ker, 
11.  March  1815.— Threshie,  30.  May  1815.— M«DougalI, 
13.  June  1818.— Brown  &  Thin,  4.  Feb.  1819.— Craw- 
furd  V.  Grace,  8.  Dec.  1821— Stewart,  IS.  Feb.  1822;, 
Kennedy  v.  Allan,  1.  Feb.  1823. — Campbell  v.  Watson, 
29.  June  1825 — Blyth  t^  Baird,  8.  July  1825— Spence  v. 

Eadie,  2.  Dec  1826.— Sheriff;  25.  May  1811 Connell  v. 

Ferrier,  16.  Jan.  1813. — Spence,  &c.  v»  Garden,  16.  Dec 
1817. — Brock  t;.  Boyle's  Trustees,  8.  March,  1825.— Don- 
can  V.  Corbet,  13.  Dec  1826.— Tatnalv.  Reid,  &c  2.  Feb. 
J827. — Bannatyne,  10.  Feb.  1810. — Howard's  Trustees, 
25.  Feb.  1820. — Parlane,  &c.  v.  Watson,  28.  June  1825* 
— Bruce  v.  Davenport  &  Co.  7.  July  1825. — Chapman,  &c 
V.  Dods,  &c.  2.  Dec  1825.— Johnstone,  18.  Feb.  1826.— 
White,  28.  Jan.  1824.^£wing,  &c.  v.  Lawrie,  28.  Feb. 
1826,  Wilson  &  Shaw,  19. — Brown  v.  Dawson,  &c.  25. 
Nov.  1809.— Tansh,  &c.  v.  Little,  &c.  15.  Feb.  1817.— 
M*Kellar  v.  Balmano,  8.  March  1817. — Ker  v.  Taylor, 
24.  Jan.  1823,  and  9.  March  1824 — Parlane,  &c.  v.  Tem- 
pleton,  &c.  28.  June  1825. — Haston,  &c.  v.  Chapman,  &c 
1.  March  1826.— Hunter,  11.  March  1812.— M<Nicoll,  7. 

March  1816. — Spence,  &c  v.  Paterson's  Trustee,  7.  July 

1 
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18l2.-^Ora3r,  Slc.  v.  Newlands,  &c.  29.  June  1821.— John- 
ston V.  Smollie,  28.  Feb.  ISll.^Handyside,  26.  June  1811. 
— M'Funn  &  Sons,  11.  July  1811.— Grant,  21.  Dec.  1811. 
— Smithy  14.  Nov.  1812.— HoIIingwortb  v.  Dunbar,  21. 
Jan.  1813.— Stewart  v.  Patrick,  23.  Feb.  1813.— Gillespie 
&  Co.,  15.  May  1813.— Whitelaw,  &c.  v.  Stein,  20.  May 
1814. — Mack  r.  Jenken,  25.  Nov.  1814. — Jameson  & 
Sons  V.  Baxter,  15.  Feb.  1815.— Hyde  &  McGregor,  1. 
March  1815.— Ewing,  11.  March  1815.— Mellis  v.  Royal 
Bank  ofSeotland,  22.  June  1815.— Muckle,  19.  Jan.  1816. 
— Fullarton,  11.  March  1817.— Brown  v.  Gray,  10.  July 

1817.— M«Gavm&  Co.,  14.  Nov.  1817 Sibbald  v.  Cros- 

bie,  13.  Dec  1817 — Bryce,,  &c.  v.  Monteith  &  Co.,  20. 
Feb.  1818.- Deuchart,  &g.  v.  Watt,  15.  May  1819. — Paul 
V.  Black,  19.  Dec  1820.— Juner  v.  Cadell,  15.  Feb.  1822. 
— Cuthbertson  v.  Lyon,  23.  May  1823. — Glass  v.  Mcin- 
tosh, 12.  May  1825.— Reid  v.  Wilson,  27.  May  1825.— 
Browning,  7.  July  1826. — Kilpatrick,  &c.  r.  Miller,  9.  June 
1825. — Arrol  v.  Montgomery,  24.  Feb.  1826. — Ferrier,  &c. 
V.  Berry,  25.  April  1826,  Wilson  &  Shaw,  93— Sheriff  r. 
Steel,  &c  23.  Nov.  1809.— Dods  v.  Jackson,  28.  May  1811. 
—Campbell,  17.  Dec.  1812^ — Fraser,  27.  May  1815. — Dun- 
lop  V.  Geils,  25.  June  1813. — Duncan  v.  Rordanz,  25.  June 
1817. — Garden  v.  Spence,  8.  July  1817. — King,  11.  July 
1817. — Cameron  w.  M<Nab,  &c.  28.  Feb.  1818.— Kerr  v. 
Allan  ft  Co.,  18.  June  1825.— Smell ie,  &c.  v.  Wilkie,  8. 
July  1825.— Berry,  &c.  v.  White,  &c  1.  Feb.  1825.  — 
Ewing  V.  Gilchrist,  28.  Feb.  1826,  Wilson  &  Shaw,  22.— 
Smith  V.  Robertson,  &c  10.  Feb.  1826.  —  Morrison  v. 
Dundas,  11.  July  1809 — Brock  v.  Brown's  Trustees,  8. 
March  1825. — M'Lane  v.  Robertson,  29.  Nov.  1825. — 
Crawfurd  v.  Currie,  8.  March  1817. — Howden  i?.  Hewat, 
14,  Jan.  1818.— Cuthil  t;.  Jeffery,  21.  Nov.  1818.— De 
Tastel  V.  McQueen,  1.  Dec  1825. — Ferrier  v.  Hector,  24. 
May  1822. — Bank  of  Scotland  v.  Robertson,  3.  July  1823. 
— Newbigging  v,  Dalgleish,  12.  Nov.  1828.  —  Mein  v. 
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Saanders,  6.  March  1824. — Dake  of  Argyle  v.  Johnston, 
24.  May  1825 Balmanno  r.  M«Nee,  24.  Feb.  1826,  Wil- 
son &  Shaw,  7. — French  or  Hay,  &c.  v.  Marshall,  22. 
March  1 826,  ibid.  7 1  .-Horsefalls,  &;c.  v.  Virtue,  &c.  24.  Nov. 
1826. — Renfrewshire  Bank  v.  Saunders,  19.  March  1827. 
— Nicol  V.  Christie,  30.  June  1827. — Aitken,  6.  June  1809. 
— Stein  v.  Hutcheson,  11.  Nov.  1810. — Clerk,  &c.v.  £w* 
ing  &  Brown,  20.  May  1813.— Mitchell,  &c.  v.  Phin,  12. 
Jan.  1813. — Phin  v.  Cooper'^  Trustee,  4.  March  1814.^ — 
Anderson  v.  Stewart,  16.  Dec*  1814.  ^  Garden,  &c  v. 

M'Kellar,  9.  July  1816 Sanderson  v.  Caimie  &  Co.,  11. 

March  1820.— Grant  v.  Gird  wood  &  Co.,  23.  June  1820. 
— Strong  V.  McLaren,  &c.  12.  May  1821. — M^Kenzie  v. 
M^Kersie,  1.  March  1823. — ^Young,  Ross  &  Co.  v.  Muir, 
2.  March  1824.— Paul  v.  Mathie,  2.  Feb.  1826.— Craw- 
furd's  Trustees  v.  Haig,  &c.  25.  May  1827. — Dunlop  v. 
Oughterson,  &€•  9.  June  1827. 
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Sharp,  4.  Feb.  1775.— M^Cubbin,  12.  July  1785.— Fraser, 
10.  March  1786.— Smith,  9.  March  1798.— M^K^enzie,  3. 
Feb.  1779 — Dunlop,  11.  July  1799.*— Wilson,  8.  July 
1788,  Fac.  Coll.  vol.  VIII.  Nos.  220.  &  269,  IV.  75. 
XL  235,  and  X.  88.  &  99.— Pickard,  11.  Jan.  1813.— 
M<Neil,  9.  March  i815.^Sheriff,  3.  March  1814.— Ross. 
5.  July  1816.— McDonald,  3.  July  1817.— McGregor  v. 
M<Nab,  3.  March  1809.— Lnmb,  &c.  16.  May  1798.  — 
Reid,  11.  July  1778.— Pringle,  5.  Aug.  1788.— M*Kay, 
25.  Jan.  1794. — Douglas,  15.  Jan.  1794.  —  Grierson  v. 
Campbell,  5.  March  1768.— Small,  18.  Feb.  1764. — Mac- 
dowall,  5.  March  1791.— Law,  12.  Dec.  1795.— Dick,  17. 
Nov.  1775. — Isbister,  17.  Dec.  1808..- Murray  v.  Smye, 
10.  July  1811.— M'Cubbinr.  Thomson,  &c.  12.  July  1785, 
Minister  of  Queensferry,  29.  June  1805. — Rutherford,  5* 
June  1813.—  See  Dictionary,  voce  **  Prisofier/*  §  2.. 


BIGAMY.  IM 


BATTERY  pendente  lite. 

Formerly,  by  the  act  1584,  cap.  138,  being  a  ratifi- 
cation,  with  some  additions,  of  a  previous  act,  20.  June 
I555j  those  guilty  of  assault  pendente  lite  lost  their 
cause,  and  incurred  other  penalties.  It  was  only  a 
temporary  act,  but  made  perpetual  by  the  act  1594, 
cap.  2 1 9.  Both  these  acts,  however,  have  been  repeal- 
ed by  the  statute  7-  of  Geo.  IV.  cap.  19. 


BIGAMY. 

Bigamy  is  the  contracting  of  a  second  mai*riage  du- 
ring the  subsistence  of  a  former.  There  is  one  sta- 
tute on  this  subject,  the  act  1551,  cap\  19f  whereby 

It  is  statute  and  ordained,  that  qubat-som-ever  per- 
son maries  twa  sindrie  wives,  or  women  maries  twa  sindrie 
husbands,  livand  togidder  un-divorced  lauchfullie,  contrair 
the  aith  and  promise  maid  at  the  solemnization  and  con- 
tracting of  the  matrimonie,  and  swa  ar  of  the  law  perjured 
and  infamous :  Therefore,  that  the  paines  of  perjuring  be 
execute  upon  them  with  all  rigour ;  that  is  to  say,  confisca- 
tion of  all  their  gudes  moveable,  warding  of  their  persones  for 
zeir  and  day,  and  langer  in-during  the  Queenis  will,  and  as 
infamous  persons  never  able  to  bruik  office,  honour,  dignitie, 
nor  benefice  in  time  to  cum. 

But,  as  bigamy  involves  the  higher  crime  of  adultery, 
the  latter  is  generally  made  the  charge  against  those 
accused  of  bigamy. — Hume,  L  455. 

1.2 
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The  following,  however,  are  instances  of  conviction 
under  the  act  above  quoted  : 

John  Macdonald,  20.  Sept.  1824,  at  Inverness  : 
Arthur 0*Neil,  Autumn  circuit  1816  at  Ayr: 
Andrew  Craig,  I7.  July  1817f  High  Court  of  Justi- 
ciary. 
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NOTES. 

It  is  a  remarkable  fact  in  the  history  of  these  docu- 
ments, that,  although  the  mode  of  recovering  their 
contents,  and  the  rights  of  the  creditor  generally,  had 
been  pointed  out  in  previous  statutes,  their  precise  form 
or  endurance  were  not  defined  till  1772* 

With  regard  to  the  constitution  of  a  bill  of  ex- 
change, the  statute  1696,  cap.  25,  which  the  Court 
have  held  to  apply  to  bills  in  which  the  name  of  the 
creditor  is  left  blank,  declares,  "  That  for  hereafter  no 
**  bonds,  assignations,  dispositions  or  other  deeds  be 
**  subscribed  blank  in  the  person  or  person's  name 
"  in  whose  favour  they  are  conceived  :  And  that  the 
**  foresaid  person  or  persons  be  either  insert  before  or 
<*  at  the  subscribing,  or  at  least  in  presence  of  the 
'^  same  witnesses  who  are  witnesses  to  the  subscribing 
"  before  the  delivery  ;  certifying,  that  all  writs  other- 
**  wise  subscribed,  and  delivered  blank  as  said  is,  shall 
"  be  declared  null."  But  it  is  expressly  declared, 
"  that  this  act  shall  not  extend  to  the  indorsation  of 
"  bills  of  exchange,  or  the  notes  of  any  trading  com- 
et pany." 
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The  statute  1.  and  2.  of  Geo.  IV.  cap.  78,  "  to  re- 
"  gulate  the  acceptance  of  bills  of  exchange,"  declares. 

That,  from  and  after  the  Ist  day  of  August  now  next  en- 
suing, if  any  person  shall  accept  a  bill  of  exchange,  payable 
at  the  house  of  a  banker  or  other  place,  without  further  ex- 
pression in  his  acceptance,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  general  ac- 
ceptance of  such  bill ;  but  if  the  acceptor  shall  in  his  accep- 
tance express  that  he  accepts  the  bill  payable  at  a  banker's 
bouse  or  other  place  only,  and  not  otherwise,  or  elsewhere, 
such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  in- 
tents and  purposes,  a  qualified  acceptance  of  such  bill,  and 
the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in 
default  of  payment,  when  such  payment  shall  have  been  first 
duly  demanded  at  such  banker's  house  or  other  place. 

II.  And  be  it  further  enacted,  That  from  and  after  the  said 
1st  day  of  August,  no  acceptance  of  any  inland  bill  of  ex- 
change shall  be  sufiicient  to  charge  any  person,  unless  such 
acceptance  be  in  writing  on  such  bill,  or  if  there  be  more 
than  one  part  of  such  bill,  on  one  of  the  said  parts. 

On  the  subject  of  the  creditor's  right,  there  are  two 
statutes. 

The  act  1681,  cap.  20.  declares, 

That  in  case  of  any  forraign  bill  of  exchange,  from  or  to 
this  realm  duely  protested  for  not  acceptance,  or  for  not 
payment,  the  said  protest  having  the  bill  of  exchange  pre- 
fixed, shall  be  registrable  within  six  moneths  after  the  date  of 
the  said  bill,  in  case  of  non-acceptance,  or  after  the  failing 
due  thereof  in  case  of  non*  payment,  in  the  bodts  of  Council 
and  Session,  or  other  competent  judicatures,  at  the  instanceoi^ 
the  person  to  whom  the  same  is  made  payable,  or  his  order, 
either  against  the  drawer,  or  indorser,  in  case  of  an  protest 
for  non-acceptonce,  or  against  the  accepter,  in  case  of  a  pro- ' 
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Ust  for  non-payment,  to  the  effect  it  may  have  the  authority 
of  the  judges  thereof  interponed  thereto,  that  letters  of 
iiorning  upon  a  simple  charge  of  six  dayes,  and  others  exe- 
cutorials  necessary  may  pass  thereupon,  for  the  whole  sums 
contained  in  the  bill,  as  well  exchange  as  principal,  in  forme 
as  effeirs,  sicklike,  and  in  the  same  manner,  as  upon  registrat 
bonds,  or  decreets  of  registration,  proceeding  upon  consent 
of  parties :  Providing  alwayes,  that  if  the  saids  protests 
be  not  duly  registrate  within  six  moneths,  in  manner  above 
provided,  then  and  in  that  case,  the  saids  bills  and  protests 
are  not  to  have  summar  execution,  but  only  to  be  pursued 
byway  of  ordinary  action,  as  accords:  And  farther,  it  is  here- 
by statute  and  enacted,  That  the  sums  contained  iii  all  bills 
of  exchange  bear  annual-rent,  in  case  of  not  acceptance, 
from  the  date  thereof,  and  in  case  of  acceptance,  and  not 
payment,  from  the  day  of  their  falling  due,  ay  and  while  the 
payment  thereof:  And  farther,  his  Majesty,  with  advice  fore- 
said, hereby  declares,'  That  notwithstanding  of  the  foresaid 
summar  execution  provided  to  follow  upon  bills  of  exchange^ 
for  the  sums  therein  contained,  in  manner  above  specified  ; 
yet  it  shall  be  leasom  to  the  party  charger  to  pursue  for  the 
exchange,  if  not  contained  in  the  saids  bills,  with  re-ex- 
change, damage,  interest,  and  all  expences,  before  the  ordi- 
nary judge,  or  in  case  of  suspension,  to  eek  the  same  to  the 
charge,  at  the  discussing  of  the  said  suspension,  to  the  ef- 
fect that  the  same  may  be  liquidat,  and  decreet  given  there- 
fore, either  against  the  party  principal,  or  against  him  and 
his  cautioners,  as  accords. 

The  act  1696,  cap.  36,  declares,  "  That  the  same 
**  execution  shall  be  competent,  and  proceed  upon  in- 
*^  land  bills  or  precepts,  as  is  provided  to  pass  upon  fo- 
"  reign  bills  of  exchange,  by  the  £Oth  act  of  the  third 
"  Parliament  of  King  Charles  IL  holden  in  anno  1681  ^ 
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**  which  act  is  hereby  extended  to  inland  bills  and  pre- 
"  cepts  in  all  points.** 

The  same  provisions,  applicable  to  bills  of  exchange, 
are  extended  to  promissory-notes  by  several  statutes. 

The  act  7-  of  Queen  Anne,  cap.  24,  renders  per- 
petual a  previous  act  made  in  the  third  and  fourth  years 
of  her  Majesty's  reign,  entitled,  '*  An  act  for  giving  like 
**  remedy  upon  promissory-notes  as  is  used  upon  bills 
"  of  exchange,  and  for  the  better  payment  of  inland 
"  bills  of  exchange/* 

The  statute  12.  of  Geo.  III.  cap.  72,  §  S6,  is  as  fol- 
lows : 

"  XXXVI.  And  whereas  it  would  be  advantageous  to 
*^  trade  in  Scotland,  that  promissory-notes  were  allowed  the 
*<  like  summary  execution  and  other  privileges  with  bills  ;** 
be  it  therefore  enacted  by  the  authority  foresaid.  That  from 
and  after  the  15th  day  of  May  1772,  the  samq  diligence  and 
execution  shall  be  competent,  and  shall  proceed  upon  promis- 
sory-notes, whether  holograph  or  not,  as  is  provided  to  pass 
upon  bills  of  exchange  and  inland  bills  by  the  law  of  Scot- 
land, and  that  promissory-notes  shall  bear  interest  as  bills, 
and  shall  pass  by  indorsation,  and  that  indorsees  of  promis- 
sory-notes shall  have  the  same  privileges  as  indorsees  of  bills 
in  all  points. 

**  XXXVII.  And  whereas  the  not  limiting  bills  and  pro- 
**  missory-notes  to  a  moderate  endurance  in  Scotland  has 
**  been  found  by  experience  to  be  attended  with  great  incoi^- 
''  veniences ;"  for  remedy  whereof,  be  it  enacted.  That  no 
bill  of  exchange,  or  inland  bill  or  promissory-note  executed 
after  the  15th  day  of  May  1772,  shall  be  of  force  or  effec- 
tual to  produce  any  diligence  or  action  in  Scotland  unless 
such  diligence  shall  be  raised,  or  action  commenced  thereon, 


168  BILLS  OF  EXCHANGE. 

within  the  space  oF  six  years  from  and  after  the  terms  at 
which  the  sums  in  the  said  bills  and  notes  became  exigible^ 

XXXVIII.  And  be  il  further  enacted,  That  no  bill  of  ex« 
change,  or  inland  bill  or  promissory-note  which  has  been  or 
shall  be  granted  before  the  said  15th  day  of  May  1772,  shall 
be  of  force  or  e£Pectual  to  produce  any  diligence  or  action 
unless  such  diligence  has  been  or  shall  be  raised,  or  action 
has  or  shall  be  commenced  thereon  before  the  expiration  of 
six  years  from  and  after  the  said  15th  May  1772* 

XXXIX.  Provided  always,  That  no  notes  commonly 
called  bank-notes  or  post-bills,  issued  or  to  be  issued  by  any 
bank  or  banking  company,  and  which  contain  an  obligation 
of  payment  to  the  bearer,  and  are  circulated  as  money,  shall 
ben  comprehended  under  the  aforesaid  limitation  or  pre- 
scription ;  and  that  it  shall  and  may  be  lawful  and  competent 
at  any  time  after  the  expiration  of  the  said  six  years,  in  ei- 
ther of  the  cases  before  mentioned,  to  prove  the  debts  con- 
tained in  the  said  bills  and  promissory-notes,  and  that  the 
same  are  resting  and  owing  by  the  oaths  or  writ  of  the  debtor. 

XL.  And  it  is  hereby  enacted  and  declared.  That  the 
years  of  minority  of  the  creditors  in  such  notes  or  bills  shall 
not  be  computed  in  said  six  years. 

XLI.  And  it  is  further  enacted,  That  all  inland  bills  and 
promissory-notes  shall  be  protested  in  like  manner  as  foreign 
bills  before  the  expiration  of  the  three  days  of  grace,  other- 
wise there  shall  be  no  recourse  against  the  drawers  or  in- 
dorsers  of  such  inland  bills,  or  against  the  indorsers  of  such 
promissory-notes ;  and  it  shall  be  sufficient  to  preserve  the 
said  recourse,  if  notice  is  given  of  the  dishonour  within  four- 
'teen  days  after  the  protest  is  taken,  without  prejudice  to  the 
notification  of  the  dishonour  of  foreign  bills,  to  be  made 
within  such  time  as  is  required  by  the  usage  and  custom  of 
merchants* 

XLII.  And  be  it  further  enacted.  That  from  and  after 
the  said  1 5th  day  of  May  1772,  summary  execution  by  horn- 
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ing  or  other  diligence  shall  pass  upon  bills,  whether  foreign 
or  inland,  and  whether  accepted  or  protested,  for  non-accept- 
ance, and  upon  all  promissory-notes  duly  negotiated,  not 
only  against  the  drawers  of  such  bills,  and  the  whole  indor* 
sers  of  the  said  bills  and  notes,  jointly  and  severally,  except- 
ing where  the  indorsation  is  qualified  to  be  without  recourse, 
saving  and  reserving  to  the  drawers  or  indorsers  their  re» 
spective  claims  of  recourse  against  each  other,  and  their  de- 
fences against  the  same  according  to  law. 

XLIIL  And  be  it  also  enacted.  That  from  and  after  the 
said  15tb  day  of  May  1772,  summary  execution  by  horning 
or  other  diligence  shall  be  competent  to  the  indorsee  of  a 
bill,  although  the  protest  is  not  in  the  name  of  the  indorsee 
craving  the  diligence,  and  although  the  bill  is  not  recon- 
veyed  to  him  by  indorsation,  if  he  produces  a  receipt  for  the 
value  by  act  of  honour,  or  a  missive  letter  from  the  protest- 
ing indorsee,  mentioning  the  dishonour,  agreeably  to  the 
practiee  of  merchants  in  returned  bills. 

Continued  by  SO.  of  Geo.  III.  cap.  41,  and  rendered 
perpetual  by  23.  of  Geo.  III.  cap.  18,  of  which  §  55. 
declares. 

That  the  same  diligence  and  execution  shall  be  compe- 
tent, and  shall  proceed  upon  promissory-notes,  whether  ho- 
lograph or  not,  as  is  provided  to  pass  upon  bills  of  exchange 
and  inland  bills  by  the  law  of  Scotland  ;  and  that  promis- 
sory-notes shall  bear  interest  as  bills,  and  shall  pass  by  in- 
dorsation ;  and  that  indorsees  of  promissory-notes  shall  have 
the  same  privileges  as  indorsees  of  bills  in  all  points. 

The  statute  18.  of  Geo.  III.  cap.  18,  «*  to  explain 
"  the  act  7.  of  Geo.  II.  for  the  more  effectual  prevent- 
"  ing  the  forgery  and  acceptance  of  bills  of  exchange," 
&c.  declares. 
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That  if  any  person  from  and  after  the  26tfa  day  of  March 
1778,  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  altered,  forged,  or  counter- 
feited, or  willingly  act  or  assist  in  the  false  making,  altera 
ing,  forging,  or  counterfeiting,  any  acceptance  of  any  bill 
of  exchange,  or  the  number  or  principal  sum  of  any  ac- 
countable receipt  for  any  note,  bill  or  other  security  for  pay- 
ment of  money,  or  any  warrant  or  order  for  payment  of  mo- 
ney or  delivery  of  goods,  with  intention  to  defraud  any  cor- 
poration whatsoever ;  or  shall  utter  or  publish  as  true  any 
false,  altered,  forged,  or  counterfeited  acceptance  of  any  bill 
of  exchange,  or  accountable  receipt  for  any  note,  bill,  or  other 
security  for  payment  of  money,  or  warrant  or  order  for  pay- 
ment of  money  or  delivery  of  goods,  with  intention  to  defraud 
any  corporation  whatsoever,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited ;  every  such  person,  being 
thereof  lawfoUy  convicted,  shall  be  deemed  guilty  of  felony, 
and  shall  suffer  death  as  a  felon  without  benefit  of  clergy* 

As  to  the  prescription  of  bills,  see  title  *'  Prescript 
"  turn:' 
Erskine,  111.  2.  28.— Bell,  I.  386,  5tli  edit.— Thorn- 

son  on  Bills. — Chitty  on  Bills. 

DECISIONS. — ACT  1696,  cop.  25. 

Brand  r.  Trustees  of  Riccarton,  Mor.  pp.  1 679  &  12SS6.— 
Walkinshaw's  Executors  o.  Campbell,  ibid.  1684. — Nelson 
V.  Russell,  14.  Feb.  1734,  ibid.  1435  &  1508.— M<Caul  v. 
Logan,  June  1728,  ibid.  1694. — Henderson  v.  Davidson, 
27.  July  1738,  OM.  1435  &  1686.— Sandilands  v.  Dickson, 
12.  Nov.  1742,  ibid.  1436.— TurnbuU  v.  Tudhope,  18.  June 
1748,  ibid.  1437  &  1510 — Cathcart  v.  Dick's  RepresenU- 
tives,  17.  Nov.  1748,  ibid.  1439. — Douglas,  &c.  i;.  Logan, 
19.  Nov.  1748,  ibid.  1438.— Bruce  &  Guthrie  v.  Hutchi- 
son, 6.  Dec- 1748,  ibid.  1514 — Bonnar  v-  Grant,  14.  Feb. 
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1749,  Aid.  144L-^Ferguson  v.  Blair,  31.  July  1758,  ibid. 
1443._Shaw  r.  Farquhar,  24.  Nov.  1761,  ibid.  1444.— 
Robertson,  &c.  17.  Bisset,  25.  July  1777,  ibid.  1445  &  1676. 
— Drummond,  8.  Feb.  1785  &  Geddes,  22.  Nov.  1786,  ibid. 
1446._Fair  v>  Cranstoun,  11.  July.  1801,  ibid.  1677.— 
Ogilvie  V.  Moss,  28.  June  1804,  ibid.  App.  p.  21 .  v.  <<  Bill," 
— McDonald's  Trustees  v.  Ranken,  13.  June  1817,  F.  C. 

ACTS  1681,  20.—and  I696,  36. 

Cowan  V.  Kay,  20.  June  1795,  Mor.  p.  1621 Blair  v.  Oli- 

pbant,  8.  June  1708,  Mor.  473. 

ACTS  12.  Geo.  III.  c.  72.  AND  23.  Geo.  IIL  c.  18. 

Anderson  v*  Bolton,  &c.  26,  Jan.  1810. — Thomson,  2.  July 
1812,  F.  C— BoberUon  v.  M«Gla&han,  6.  Feb- 1787,  Mor. 
11129. — Young  V.  Buchanan,  24.  Jan.  1799,  Mor.  8137. 
—Hay  p.  Stewart,  11.  July  1745,  Elchies,  No.  6.  v.  "  As- 
*«  gignaticn.** — Foggo  &  Galloway  v.  Scott  &  Oliver,  Dec. 

1769,  F.  C Elliot  v.  Richmond  &  Pollock,  5.  Aug.  1775, 

Mor.  p.  1602. — Mackie,  &c.  v.  Hilliard  &  Co.  15.  June 
1822,  Shaw,  I.  499. — Armstrong  v.  Johnston,  16.  May 
1804^  Mor.  11140.— Trustee  of  Thomson  &  Co.  v.  Craig 
&  Hunter,  10.  Dec.  1818.— M'Tavlsh  v.  Lady  Saltoun,  2. 
Feb.  1821,  F.  C— See  Title  «  Prescription:' 


BONDS  HERITABLE  AND  MOVEABLE. 

The  general  rule  of  law  is,  that  personal  bonds,  be- 
ing moveable,  fall  to  the  executor  of  a  person  deceased. 
But,  when  such  bonds  are  payable  to  heirs  and  assig- 
nees secluding  executors,  they  are  held  to  be  heritable, 
and  to  belong  to  the  heir  and  not  the  executor.     This 
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is  declared  by  the  act  1661,  cap.  Q%  which  is  in  the 
following  terms : 

m 

Our  Soveraign  Lord,  with  advice  and  consent  of  his  Es- 
tates of  Parliament,  for  many  just  and  reasonable  causes  mov- 
ing him,  statutes  and  ordains,  That  all  contracts  and  obliga- 
tions for  sums  of  money  payable  to  parties  at  any  time,  made 
and  dated  since  the  16th  day  of  November  1641,  or  to  be  made 
in  time  coming,  containing  clauses  for  payment  of  annual- 
rent  and  profit,  are,  and  shall  be,  holden  and  interpret  to  be 
moveable  bonds,  except  in  these  cases  following,  viz.  That 
they  bear  an  express  obliegement  to  infeft,  or  that  they 
be  conceived  in  favours  of  heirs  and  assignes,  secluding  exe- 
cutors, in  either  of  which  cases,  ordains  the  sums  to  be  he- 
ritable, and  to  pertain  to  the  heir ;  otherwayes  to  be  con- 
firmed by  the  executor,  and  to  appertain  to  the  nearest  of 
kin,  and  to  the  defunct's  executors  and  legators,  according 
to  the  law  and  practick  of  moveables :  Declaring  alwayes, 
that  all  such  bonds,  quoad  fiicum^  shall  remain  in  the  same 
condition  as  they  were  before  the  said  16th  of  November 
1641,  not  to  fall  under^the  compass  of  single  escheat,  nor 
shall  any  part  thereof  pertain  to  the  relict, ytir^re/tcte,  where 
the  bonds  are  made  to  the  husband,  nor  to  the  husband, 
jure  maritif  where  the  bonds  are  made  to  the  wife,  unless  the 
relict,  or  husband,  have  otherwayes  right  and  interest  there- 
to :  Declaring  nevertheless,  that  this  provision  shall  no  way 
prejudge  wife,  nor  husband,  and  their  executors,  of  their  re- 
spective titles  and  interests  to  the  by-gone  annualrents  of  the 
saids  bonds,  resting  before  either  of  their  deaths. 

Erskine,  II.  2.  19- 

Stewart  v.  M'Farlan,  9.  July  1765,  Mor.  p.  5510* 
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BRIEVES, 

A  brief  is  the  King's  letter  or  command  to  some  of 
his  judges  to  try  the  particular  question  therein  set 
forth.  From  the  older  statutes,  as  recorded  in  the  JRe^ 
giam  Mtyestatem^  it  appears  that  brieves  were  used  in 
all  cases  in  Scotland  in  place  of  the  present  summons. 
In  England,  this  form  is  still  continued. 

There  are  several  statutes  respecting  the  brief  of 
right  and  the  brief  of  nouvel  disseisin  as  being  plead- 
able brieves : — others  regulating  the  falsing  of  dooms, 
or  the  manner  in  which  a  defender  formerly  brought  on 
his  defence,  where  he  had  any  exceptions  to  propone 
against  the  brief :  and  a  third  class  discharging  all  ex- 
ceptions against  the  brief  of  mortancestry  as  not  being 
a  pleadable  brief,  (1429,  127,— 1471»  4S-)  But  all 
these  forms  are  completely  obsolete. 

The  only  statutes  of  which  it  is  necessary  to  take  no- 
tice under  this  title,  are  those  relative  to  brieves  of  in- 
quest, being  the  command  of  his  Majesty,  directed  to  a 
judge,  to  ascertain  the  truth  of  the  proposition  stated 
in  the  brief  by  the  verdict  of  a  jury.  These  statutes 
give  a  description  of  the  mode  of  publishing  brieves, — 
of  the  exceptions  that  are  competent, — of  the  contents 
of  the  retour^  and  of  the  limited  time  and  manner  in 
which  an  erroneous  service  may  be  challenged. 

This  act  1471,  cap.  48,  relative  to  wilful  and  igno- 
rant error  of  assize,  is  as  follows  : 

Item^  For  tlie  eschewing  of  man-swearing  of  false  assise 
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and  inquests  in  grcate  hurting  of  our  Soveraine  Lordis  lieges, 
and  specially  be  inquestes  in  heritages ;  it  is  statute  and  or* 
dainedy  That  in  time  cumming,  quhair  a  partie  findis  him 
grieved  be  ony  assise  or  inquestes,  be  partial  malice  or  igno- 
rance of  the  assise  or  inquestes,  saifand  and  exceptand  the 
assise  of  brieves  pleidabill,  quhilk  this  statute  sail  not  extend 
upon,  it  sail  be  leiffuU  to  the  partie  grieved  to  cum  to  our 
Soveraine  Lorde  and  his  Councell,  and  take  a  summoundes 
of  the  said  inquest,  to  compdr  before  them  at  certaine  daie 
and  place  peremptourly,  and  there  produce  his  evidences  of 
the  ignorance  or  falsed  of  the  said  inquest :  And  gif  it  hap- 
penis  him  to  proove  the  said  falsed,  the  partie  grieved  sail 
be  reduced  to  the  condition,  that  it  was  in  of  before,  or  the 
said  inquest  or  assise  proceeded,  and  the  determination  of 
the  said  assise  or  inquest  to  be  of  nane  availe,  and  the  saidis 
persones  of  the  assise  or  inquestes  to  be  punished  after  the 
forme  of  the  Kingis  lawes,  in  the  first  bulk  of  the  Majestie, 
contra  temerejur antes  super  assisam :  And  gif  tlie  partie  com- 
pleinzieand  be  foundin  in  the  wrang,  he  sail  pay  ane  unlaw 
of  ten  pound  to  the  King,  and  make  all  the  expenses  of  the 
partie  that  is  summound. 

The  act  1474,  cap.  56,  declaring  in  its  title  that 
<'  the  ret  our  should  contain  the  old  and  new  extent," 
proceeds  thus  :  ^*  It  is  statute  and  ordained,  that  it  be 
«*  answered  in  the  retour,  what  the  land  was  of  avail  of 
«« the  auld,  and  the  very  avail  that  it  was  worth  and 
"  gives  the  day  of  the  serving  of  the  said  brief." 

The  act  1503,  cap.  94,  relates  to  the  "  exceptions 
**  to  be  proponed  against  the  brieve  of  inquest,  summons 
"  of  assize,  proclamation  of  brieves."    It  is  as  follows  : 

Item,  It  is  statute  and  ordained.  That  because  there  hes 
bene  in  time  by-gane,  great  abusion  in  the  proponing  of  ex- 
ceptions frivoll,  against  the  brieve  of  inquest,  and  perverted 
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the  ordoore  and  nature  of  it,  as  it  were  ane  brieve  of  pley ; 
Therefore  for  the  eschewing  of  sik  frivoll  exceptions  in  time 
to-come}  it  is  statute  and  ordained,  that  na  exception  availe 
against  the  said  brieve  of  inquest,  it  beand  cryed  openly  up- 
on fiileene  dues,  with  the  indorsing  of  the  officiar  that  cryed 
it,  conteinand  twa  witnesses,  and  his  seale  or  signet,  bot  the 
exceptions  foUowand  allanerly :  That  is  to  say,  against  the 
judge,  against  the  inquest,  and  the  exceptions  of  bastardrie, 
and  that  to  be  proponed  in  the  forme  of  the  auld  law :  And 
as  anent  the  exception  maid  anent  the  summonding  of  in- 
quest, upon  fifteene  dayes  before,  after  the  forme  of  the  sta- 
tute of  King  Robert,  quhilks  maks  mention,  that  the  inquest 
snld  be  summound  upon  fifteene  dales  before,  it  sail  be  leifiuU, 
notwithstanding  the  said  statute,  to  the  schirefie  or  ony  uther 
'Officiar  that  is  judge  to  the  brieve  of  inquest,  to  summound 
the  said  inquest  upon  quhat  daies  he  pleasis,  or  upon  schort 
time,  notwithstanding  the  saide  statute :  And  gif  they  be  pre- 
sent in  the  tol-buith  un-summoonded,  sa  that  there  be  nade 
uther  lauchful  exception  against  them,  it  sail  be  leifPuU  to 
the  schirefie  or  officiar  to  compell  them  to  passe  upon  the 
said  inquest :  And  attour,  because  there  hes  bene  ane  abu- 
sion  in  the  crying  of  the  Kingis  brieves  in  stewartries  and 
baillieries,  quhair  they  were  cryed  at' ane  hill,  na  confluence 
of  people  being  there,  throw  the  quhilk  na  knawledge  there- 
of micht  cum  to  the  partie ;  herefore  it  is  statute  and  or- 
dained, that  all  manner  of  brieves  of  inquest  sail  be  cryed 
at  the  mercat  croce  of  the  burgh  openly  in  plaine  mercat, 
quhen  maist  confluence  of  people  is  gaddered,  swa  that  the 
crying  thereof  may  cum  to  the  knawledge  of  the  partie  de- 
fender, quhair  it  suld  be  served,  and  quhat  day :  and  that 
the  said  brieve  be  thrise  cryed  plainly  togidder,  and  betwixt 
ilk  crying  the  space  of  all  the  three  cryinges :  And  that  all 
ofiiciares  of  the  towne  be  warned  to  compeir  at  the  said  pro- 
clamation to  beare  witnes :  And  gif  it  sail  happen,  that  the 
antecessor  of  ony  clamand  richt,  decease  sa  nerethe  terme 
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of  Whitsunday  and  Martinmes,  that  the  persewer  may  not 
get  it  upon  ane  mercate  day,  for  nearnes  of  the  terme  of 
Whitsunday  or  Martinmes ;  in  that  case,  it  sail  be  leiffal  to 
him  to  gar  cry  his  brieve  upon  ony  oulke  day,  swa  that  he 
have  the  officiares  of  the  towne,  and  part  of  the  honest  per- 
sones  to  the  number  of  sex  persones,  saifand  to  our  Sove- 
raine  Lord  his  warning  upon  fourtie  dales,  after  auld  use 
and  consuetude.     * 

To  secure  publicity  in  the  serving  of  brieves,  the  act 
1587,  ^^P-  60,  declares, 

That  all  brieves  for  service  of  landes,  lyand  within  the 
bounds  of  the  stewardries  of  Stratherne  and  Menteith,  sail 
be  proclamed  at  the  mercat  crosse  of  Perth,  and  to  be  ser- 
ved at  the  places  used  and  woont  within  the  saids  stewart- 
ries :  All  within  the  stewartrie  of  Fife,  be  open  proclama- 
tion at  the  mercat-croce  of  the  burgh  of  Ck>uper  in  Fife :  All 
within  the  baillieries  of  Kyle,  Carrict,  and  Cunninghame,  at 
the  mercat-^croce  of  the  burgh  of  Air :  All  within  the  stew* 
artries  of  Kirkcudbricht  and  Annandaill,  at  the  mercat*croce 
of  Drumfreis;  and  that  the  places  of  serving  of  brieves,  and 
balding  of  courtes  to  that  effect,  be  alwayes  in  the  tolbuith 
of  the  head  burgh  of  the  schire,  stewartrie  or  baillierie,  or 
uther  pairtes  within  the  same  stewartries  and  bailUeries, 
quhair  brieves  were  maist  usually  served,  and  courtes  bal- 
den to  that  efTect  of  before* 

The  retour  cannot  be  challenged  upon  any  ground 
after  the  lapse  of  twenty  years  from  its  date.  If  the 
true  heir  mean  to  pursue  a  reduction  of  it  on  the  spe- 
cial ground  of  wilful  error  in  the  jury,  he  must  do  so 
within  three  years.  This  limitation  is  fixed  by  the  sta- 
tute 1494,  cap.  57,  explained  by  the  later  act  I617, 
cap.  13.     See  title  "  Prescription!^ 
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By  statute  1.  and  S.  of  Geo.  IV.  cap.  88,  §  11, 
brieves  are  prohibited  to  be  directed  to  macers.  All 
services  now  proceed  before  the  Sheriff-depute  of  Edin- 
burgh, or  his  substitute. 

Where  th^e  is  a  competition  of  brieves,  or  any  oppo- 
sition to  the  service,  advocation  is  competent  to  the 
Court  of  Session.  The  above  act  is  quoted  entire  in 
the  title  "  Court  of  Session.^ 

Act  of  Sederunt,  25.  Feb.  1824. 
Stair,  III.  5.— Erskine,  III.  8.  59. 

Forbes,  12.  Aug.  1753,  Mor.  14431 — Lord  Charles  Hay, 
SO.  Jane  1758,  Mor.  14369. 


BURGH  ROYAL. 


A  royal  burgh  is  a  portion  of  the  community  incor- 
porated  .by  charter  from  the  crown,  conferring  certain 
privileges,  and  a  power  of  electing  magistrates.  This 
elective  franchise  is  a  branch  of  the  royal  prerogative 
in  the  hands  of  subjects.  Every  burgh  has  a  set  or 
constitution  peculiar  to  itself ;  either  fixed  by  the  Con- 
vention of  Royal  Burghs,  or  settled  by  a  formal  act  of 
the  Town-Council, — ^the  set  in  either  case  being  record- 
ed in  the  books  of  the  Convention.  The  statutes  on 
this  subject  relate  to  a  great  many  minute  particulars : 
for  the  sake  of  perspicuity,  they  shall  be  noticed  under 
the  following  arrangement : 
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I.     Those  relative  to  Constitution  and  Government. 

III.    Common  Good. 

IV.  .. , ,^.  Weights  atid  Measures* 

V.     Taxation,  Watching  and  Ward- 

ing,  ^c. 

VII.  Trade,  and  Exclusive  Privilege. 

IX.  ,..,^,.,.,.,..,,.,.^,.,.,..,..,...^  Convention  qfSurghs. 

X.  „■■, ■ 'Ruinous  Houses  in  Surgh. 

XI.    Arresting  Strangers. 

XTI.  - Seisins  in  Burgh :  and 

XIII.  77^6  Acts  which  ratify  and  cotifirm  the  Privileges 
ofSoyal  Burghs. 


I.    CONSTITUTION  AND  GOVERNMENT. 

Originally  the  charters  from  the  crown  in  favour  of 
royal  burghs  were  intended  principally  for  the  benefit 
of  particular  incorporations,  on  whom  certain  privileges 
were  thus  conferred  with  the  view  of  promoting  com- 
merce. Afterwards,  however,  these  charters  assumed 
the  form  of  feudal  grants  in  favour  of  th&burgesses  and 
community  in  general,  extending  these  privileges^  and 
giving  a  power  of  electing  magistrates  ;  and  an  annual 
payment  in  money  was  stipulated  as  the  reddendo  of 
the  charters. 

Under  this  division,  there  are  two  statutes  worthy  of 
notice.  The  act  1555,  cap.  49,  "  anent  the  liberties 
"  and  privileges  of  burghs,"  is  as  follows  : 


CmMtitution.']  BURGH  ROYAL.  179 

The  Queen 'ai  Grace^  Dowager  and  Regent  of  this  realme, 
with  advise  of  the  haill  three  Estaites  of  Parliament,  under- 
standing clearelie,  that  the  estaite  of  burgesses  thir  mony 
zeirea  bygane,  be  great  trouble  of  weires,  hes  susteined  infi- 
nite skaith  baith  in  their  landes  and  gudes,  and  als  that  their 
priviledges  granted  to  them^  be  our  Soveraine  Ladies  maist 
noble  progenitoures,  and  actes  of  Parliament  maid  there- 
upon, hes  not  bene  observed  nor  keiped  to  them,  as  accordis : 
Therefore  the  Qneenis  Grace  Regent,  with  advise  of  the 
three  Estaites  ibresaidis,  hes  ratified  and  apprieved,  and  ra- 
fies  and  apprievis  all  priviledges  and  actes  of  Parliament, 
granted  and  maid  in  fiivoures  of  burrowes,  burgesses,  and 
merchandes :  and  hes  statute  and  ordained,  that  letters  be 
direct  be  the  Lordes  of  Councell,  at  the  instances  of  all  bur- 
rowes, upon  their  priviledges  and  actes  of  Parliament  maid 
thereupon  in  all  times  to  cum,  for  putting  of  the  samin  to 
dew  execution  with  all  rigoure,  against  them,  that  dois  or 
cummis  in  the  contrair  of  their  saidis  priviledges  and  actes 
foresaidis,  without  calling  of  ony  partie. 

And  the  act  1587»  cap.  112,  bearing  as  a  title,  *^  that 
''  na  burgh  may  sell  their  freedom  without  consent  of 
"  the  Parliament,"  declares. 

That  it  sail  not  be  lauchfuU  to  onie  of  bis  Hienesse  free 
borrowes,  to  sell  or  annalie  their  freedome  and  priviledge, 
in  haill  or  in  part,  to  onie  uther  burgh,  or  utherwayes  quhat- 
sumever,  without  expres  licence  andconsentofhis  Hienesse 
and  three  Estaites  in  Parliament,  under  the  paine  of  amission 
and  tinsell  of  the  freedome  of  the  burgh  :  Outher  byand  or 
selland  the  saidis  freedomes,  in  haill  or  in  part,  as  said  is. 

The  acts  which  relate  to  the  government,  or  where- 
by the  authority  of  the  magistrates  is  enforced,  are  three 
in  number.  The  act  1535,  cap.  27,  declaring  "  that 
"  na  man  trouble  nor  molest  the  provost,  aldermen, 
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<^  bailltes  and  officiares  within  burgh/'  provides  as  fol- 
lows : 

That  na  man,  earle,  lordei  barronne,  or  other  of  what- 
sumever  degree  about  and  adjacent  nicbtboures  to  burrowes, 
moleBt,  trouble,  nor  toquiet  the  provest,  aldermen,  baillies 
and  officiares  of  barrowes,  and  mercbandes  thereof,  in  using 
of  their  franchies,  liberties,  and  pririledges,  granted  to  them 
be  our  Soveraine  Lord,  and  his  predeoessoures,  Kingis  of 
Scotland,  and  in  contrair  the  acts  and  statutes  maid  there- 
upon, under  the  paine  to  be  called  and  accused  ascommoun 
oppresBOures  of  our  Soveraine  Lordis  lieges,  at  general  jus* 
tice  aires,  or  private  diettes,  and  justice  courtes,  as  sail  be 
tbocht  expedient  be  the  Kingis  grace :  and  that  the  justice- 
clerke  take  inquisition  and  dittay  hereof,  as  effieiris. 

The  statute  1563,  cap.  83,  **  anent  the  staunching 
of  tumults  within  burgh,"  declares. 
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That  nane  of  our  Soveraine  Ladies  lieges  presume,  pre- 
tende,  or  take  upon  hand  to  make  onie  privie  conventiones 
nor  assemblies  within  butgh,  put  on  armour,  cleeith  them- 
selves With  weapones,  or  make  sound  of  trumpet  or  talbrone, 
or  use  culveringes,  displayed  banners,  hand  seinzeirs,  or 
uthers  instruments  bellical  quhatsumever,  in  onie  time  here- 
after, without  the  special  licence  of  our  said  Soveraine  Lady, 
and  her  Hienes  magistrates  within  the  burgh,  quhair  the  said 
tumult  and  uproare  chauncis  to  be,  had  and  obteined  their- 
to,  under  the  paine  of  death :  Providing,  that  the  raising  and 
convening  of  the  inhabitants  of  the  saidis  burrowes  be  the 
magistrates,  for  execution  or  repressing  of  malefactours  be 
justice,  be  not  comprehended  under  this  acte. 

And  the  act  l606,  cap.  17,  "  for  suppressing  un- 
*^  lawful  conventions  in  burghs,''  declares, 
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That  na  person  nor  persons  within  bnrgh,  of  wbateomever 
rank,  qaalitie  or  condition  they  be  of,  presume  nor  take  up- 
on hand  from  this  forth,  under  whatsomever  cuUour  or  pre- 
text, to  convocat  or  assemble  themselves  together  at  any  oc- 
casion, except  they  make  due  intimation  of  the  lawful  causes 
of  their  meetings  to  the  provest  and  baiilies  of  that  burgh, 
and  obteine  their  licence  thereto;  and  thatnatliing  be  done 
nor  attempted  by  them  in  their  saids  meetings,  whilk  may 
tend  to  the  derogation  or  violation  of  the  acts  of  Parliament, 
lawes  and  constitutions  made  for  the  well  and  quyetnesse  of 
the  saids  burghs :  Declaring  by  thir  presents,  the  saids  un- 
lawfiill  meetings,  and  the  perspns  present  thereat,  to  be  fac- 
dou8  and  seditious,  and  all  proceedings  therein  to  be  null 
and  of  nane  avail,  and  the  saids  persons  to  be  punished  in 
their  bodies,  goods  and  geare,  with  all  rigour,  conforme  to 
the  laws  of  this  realme. 

And  to  the  effect  the  saids  unkwfull  meetings,  with  all 
others  tumults,  turbulances,  and  pleyes,  that  shall  happen  to 
fall  out  within  the  saids  burrowes,  may  be  substantiouslie 
suppressed,  ordeins  the  haill  inhabitants  of  the  saids  bur- 
rowes, at  all  occasions,  to  readilie  assist  and  concur  with  the 
magistrats  and  officiars  thereof,  for  setling  of  the  saids  tu- 
mults and  turbulances,  and  punishing  of  the  saids  authors 
and  movers  thereof;  and  sik  as  shall  not  concur  and  assist 
with  the  saids  magistrats  readilie,  or  their  officiars,  for  red- 
ding and  setling  of  the  saids  tumults  and  turbulances,  as  said 
is,  shall  be  reput  and  halden  as  fosterers  and  mainteiners  of 
the  saids  tumults,  and  punished  therefore  in  their  persons, 
and  unlawed  in  their  goods,  at  the  arbitriment  of  the  magis- 
trate and  councell  of  the  said  burgh,  and  ordeins  publication 
to  be  made  hereof,  at  the  market  crosses  of  the  saids  bur- 
rowes, that  nane  pretend  ignorance  thereof 

DECISIONS CONSTITUTION  OR  SET. 

Wilson  v>  Magistrates  of  Queensferry,  2.  Jan.  1668,  Mor. 
p.  1835. — Johnston,  &c.  v.  Ramsay,  28.  Feb.  16T8,  lA. 
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Sup.  I.  i(82— Trades  of  Burntisland,  20.  Jan.  1681,  ib. 
1836,  and  Sup.  III.  S87.--Jack  v.  Town  of  Stirling,  27. 
Jan.  168],  ib,  1838. — Trades,  &c.  of  Inverness  v.  Duff, 
Feb.  1724,  ib,  1839. — Cuningbaro,  &c.  v.  Henderson,  29. 
Jan.  1745,  ib.  1840— Dalrymple  v-  Stodart,  7.  Aug.  1778, 
ib.  1861— ^Trades  of  Dumfries  v.  the  Town-Council,  26. 
Feb.  1736,  ib.  1840.— Election  of  Rutberglen,  3.  July, 
1747,  Elchies,  No.  26.  v.  .^/^A^Bc^o/.-*  Election  of  Wick, 
12.  Jan.  1749,  ib.  No.  29. — Anderson  9>  Magistrates  of 
Wick,  17.  Feb.  1749,  Mor.  p.  1842.— Trades  of  Burnt- 
island,  Dec.  J  752,  Elch.  No.  37.  t;.  Burgh  Royal* — Dun- 
bar v.  M^Leod,  7.  Jan.  1757,  Mor.  1855. — Boyle  v.  Cum- 
ming,  11.  March  1757,  ib.  1857.— Fothringham  v.  Lang- 
lands,  13.  Dec.  1776,  ib.  1861.— Chalmer  i^.  Ipwn-Coun- 
cil  of  Edinburgh,  24.  July  1782,  ib.  1863.— Mill  v.  Ma- 
gistrates of  Montrose,  28.  Jan.  1824,  reversed  on  appeal 
28.  June  1825.  # 

GOVERNMENT. 

Town  of  Aberdeen  v.  Lesk,  11.  Jan.  1678,  Mor.  p.  1866.^ 
Bakers  v..  Magistrates  of  Glasgow,  7.  July  1696,  ib. — 
Magistrates  of  Aberdeen,  17.  June  1715,  ib.  1868. — 
Banks,  &c.  r.  Jeffrey,  &c.  6.  June  1792,  ib.  9384.— ^  Gib- 
sons, Thomson  and  Craig,  13.  Nov.  1810,  F.  C. — Turn- 
bull,  &c.  u.  Magistrates  of  Edinburgh,  24.  Jan.  1812,  ib. 


II.  ELECTION. 

The  statutes  on  this  point  shew  what  persons  are 
capable  of  being  chosen  magistrates. 

Thp  first  is  the  act  1469)  cap.  50,  and  consists  of 
three  branches,  as  the  title  announces  : — "  officers  with- 
"  in  burgh  should  not  be  continued  :— the  old  council 
"  should  choose  the  new : — ^these  two  choose  the  of- 
<<  ficers."     It  is  in  the  following  terms : 
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ToDchiDg  tbe  election  of  officiares  in  burrowes,  as  alder- 
men, baillies,  and  utber  officiares,  because  of  great  conten* 
tion  zeirly  for  the  chusing  of  the  samin,  throw  multitude  and 
clamour  of  commones,  simple  persones,  it  is  thought  expe- 
dient that  na  officiares  nor  councel  be  continued  after  the 
Kingis  laws  of  burrowes,  further  then  an  zeir  bygane  and  to 
cum  :  And  that  the  chusing  of  new  officiares  be  in  this  wise : 
that  is  to  say,  the  auld  councel  of  the  toune  sail  chuse  the 
new  councel,  in  sik  number  as  accordis  to  the  towne  :  And 
the  new  councel  and  the  auld  in  the  zier  foresaid  sail  chuse 
all  officiares  perteining  to  the  towne,  as  alderman,  baillies, 
deane  of  gild,  and  uther  officiares.  And  that  ilk  craft  sail 
chuse  a  person  of  the  samin  craft,  that  sail  have  voit  in  the 
said  election  of  officiares,  for  the  time,  in  likewise  zeir  by 
zeir.  And  attour  it  is  thought  expedient,  that  na  captaine 
nor  constable  of  the  Kingis  castelles,  quhat  towne  that  ever 
they  be  in,  sail  beare  office  within  the  said  towne,  as  to  be  al- 
derman, baillie,  dean  of  gild,  thesaurar,  nor  nane  uther  of- 
ficiar  that  may  be  chosen  be  the  toun,  fra  the  time  of  the 
nixt  chusing  foorth. 

Prior  to  this  act,  the  election  of  magistrates  was  un- 
der the  control  of  the  Chamberlain  of  Scotland. 

The  act  1474,  cap.  57,  ratified  by  1487,  cap.  108, 
bears,  "  that  four  of  the  old  council  be  chosen  to  the 
^'  newj**  and  is  as  follows  : 

It  is  statute  and  ordained  in  burrowes,  notwithstanding 
the  actes  maid  of  before,  that  there  sail  be  of  the  auld  coun- 
cell  of  the  zeir  before,  foure  worthy  persones  chosen  zeirly 
to  the  new  councell,  at  their  entrie  to  sit  with  them,  for  that 
zeir,  and  have  power  with  them  to  do  justice. 

The  purpose  of  the  ratification  is  declared  to  be,  "  so 
that  the  election  of  officers  might  be  of  the  best  and 
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^  worthiest  indwellers  of  the  town,  and  not  by  par- 
''  tiality  nor  mastership,  quilk  is  undoing  of  burghs 
**  where  masterships  and  requests  come.'* 

The  act  1503,  cap.  80,  bearing,  **  that  all  officers 
"  in  burgh  be  changed  yearly,**  declares. 

That  all  officiares,  proves tes,  baillies,  and  others  havand 
office  of  jurisdiction  within  burrowes,  be  changed  zeirly,  and 
that  nane  have  jurisdiction  within  burgh,  bot  gif  they  use 
merchandice  within  the  said  burgh. 

The  act  1503,  cap*  84,  declares,  that  merchants  and 
burgesses  are  to  enjoy  their  old  privileges. 

In  the  act  1503,  cap.  86,  there  is  the  following  de- 
scription of  the  manner  in  which  a  burgess  is  made  : 

It  is  statute  and  ordained,  that  in  time  to  cum,  na  provest, 
baillie,  nor  alderman  of  ony  townes,  make  burgesses,  nor 
gild-brether,  without  the  consent  of  the  great  councell  of  the 
towne,  and  that  the  profite  that  is  tane  for  the  making  of  ilk 
burgesse  or  glide  be  put  to  the  commoun  gud,  and  wared 
on  the  commoun  warkes. 

Besides  these  acts,  passed  on  purpose  to  regulate  the 
mode  of  election,  there  are  clauses  relative  to  this  point 
in  other  statutes  having  a  different  object  as  their  lead- 
ing one.  Thus,  in  the  act  1535,  cap.  26,  there  is  the 
following  provision :  <^  That  no  man  in  time  coming  be 
*'  chosen  provost,  bailies,  or  aldermen  into  burgh,  but 
**  they  that  are  honest  and  substantious  burgesses,  mer- 
'*  chants  and  indwellers  of  the  said  burgh,  under  the 
pain  of  tinsel  of  their  freedom,  who  do  in  the  con- 
trary.*' The  rest  of  the  act  relates  to  the  common 
good  of  burghs. 
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In  like  manner,  in  the  act  ]609>  cap.  8,  being  an 
*'  act  of  the  apparel  of  judges,  magistrates  and  kirk- 
**  men/*  there  is  the  following  declaration  :  '^  That  no 
'<  man  shall,  in  anytime  coming,  be  capable  of  provostry 
*'  or  other  magistracy  within  any  burgh  of  this  realm ; 
'^  nor  to  be  elected  to  any  of  the  saids  offices  within  a 
**  burgh,  but  merchants  and  actual  traffickers  inhabit- 
**  ing  within  the  said  burghs  allenarly,  and  no  others." 

The  statute  1689»  cap.  22,  '<  for  a  new  election  of 
**  magistrates  in  the  several  royal  burghs,**  seems  to  have 
been  intended  for  a  temporary  purpose. 

In  the  statute  7*  of  Gw.  II.  cap.  16,  **  for  the  bet- 
"  ter  regulating  the  election  of  members  to  serve 
**  in  the  House  of  Commons  for  that  part  of  Great 
*^  Britain  called  Scotland,"  &c.  there  is  the  following 
clause :  <*  And  to  prevent  double  elections  of  magis- 
'*  trates  in  boroughs,  which  frequently  occasion  double 
*^  commissions  to  delegates,  be  it  enacted  by  the  au- 
"  thority  aforesaid.  That  at  the  annual  election  of  ma-> 
*'  gistrates  and  councillors  for  boroughs,  no  magistrate 
*^  or  councillor,  or  any  number  of  magistrates,  shall  for 
"  the  future,  upon  any  pretence  whatever,  take  upon 
"  him  or  them  to  separate  from  the  majority  of  the 

magistrates  and  councillors,  who  have  been  such  for 

the  year  preceding,  and  to  appoint  or  elect  sepa^ 
'^  rate  magistrates  or  councillors,  but  shall  submit  to 
"  the  election  made,  and  to  the  magistrates  and  coun- 
'*  cillors  elected  and  appointed  by  the  majority  of  the 
"  Town-Council  assembled  :  and  if,  contrary  to  the  di- 
'^  rection  of  this  act,  any  number  of  magistrates  or 
"  councillors  shall,  in  opposition  to  the  majority,  take 
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^*  upon  them  to  make  a  distinct  and  separate  election  of 
*^  magistrates  or  councillors,  their  act  and  election  shall 
"  be  ipso  facto  void  ;  and  every  magistrate  or  coun- 
**  cillor  who  concurred  therein  shall  forfeit  and  lose 
<<  the  sum  of  £•  100  Sterling,  to  be  recovered  by  the 
<<  magistrates  and  councillors  from  whom  they  separ»- 
<<  ted  in  manner  herein  after  directed  :  Provided  al- 
**  ways,  and  it  is  hereby  declared  and  enacted,  that  it 
'<  shall  and  may  be  lawful  to  and  for  any  magistrate  or 
councillor  of  the  borough,  who  apprehends  any  wrong 
was  done  at  any  annual  election,  to  bring  his  action 
**  before  the  Court  of  Session  in  Scotland  for  rectifying 
**  such  abuse,  or  for  making  void  the  whole  election, 
'*  (if  illegal,)  only  within  the  space  of  eight  weeks  after 
*'  such  election  is  over  :  And  the  Liords  of  Session  shall, 
"  and  they  are  hereby  expressly  authorised  and  requir- 
^*  ed  to  hear  and  determine  the  cause  summarily,  and 
*'  to  allow  to  the  party  that  shall  prevail  their  full  costs 
«  of  suit/' 

And,  in  the  act  16.  of  Geo.  II.  cap.  11,  being  an 
act  **  to  explain  and  amend  the  laws  touching  the  elec- 
'*  tions  of  members  to  serve  for  the  Commons  in  Par- 
*<  liament  for  that  part  of  Great  Britain  called  Scot- 
"  land,"  &c.  there  is  the  following  provision :  "  And 
<*  be  it  further  enacted,  by  the  authority  aforesaid,  that 
<*  no  person  elected  to  be  a  magistrate  or  councillor  by 
<<  a  minority  of  those  having  right  to  vote  in  elections 
"  of  the  magistrates  and  councillors,  shall,  upon  any 
<*  pretext  whatsoever,  presume  to  act  as  magistrate  or 
<<  councillor,  and  if  any  person  shall,  notwithstanding, 
<<  presume  to  act  as'  magistrate  or  councillor,  he  shall 
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for  every  such  ofifenee,  forfeit  the  sum  of  £.100  Ster* 
ling  to  the  magistrates  or  councillors  elected  by  the 
majority,'  or  to.  any  of  them  who  shall  sue  for  the 
same,  to  be  recovered  by  him  or  them  in  the  manner 
"  herein  after  directed."  Then  follows  a  clause  decla- 
ring it  competent  for  any  member  at  a  meeting  for  elec^ 
tion  of  magistrates,  or  of  any  meeting  previous  to  that 
for  election  of  magistrates  respectively,  who  apprehends 
wrong  done  in  the  sense  of  the  act,  to  apply  by  com- 
plaint to  the  Court  of  Session  any  time  within  two 
months  after  the  annual  election  of  magistrates :  and 
the  Court  are  directed  to  dispose  of  the  complaint  sum- 
marily, and  to  award  full  costs  to  the  successful  party. 
To  which  is  added  a  clause  declaring  it  lawful  for  the 
magistrates  and  councillors  "  to  take  and  subscribe  the 
"  oath  of  allegiance,  subscribe  the  assurance,  and  take 
and  sign  the  oath  of  abjuration,  before  the  council  of 
their  respective  boroughs :''  and  this  in  place  of  the 
former  practice  of  taking  these  .oaths  in  one  or  other  of 
the  Courts  of  Session,  Justiciary,  or  Exchequer,  or  at 
the  Quarter  Sessions.  The  statute  14.  of  Geo.  III. 
cap.  81,  is  in  the  following  terms  : 

An  act  for  altering  and  amending  an  act  made  in  the  six- 
teenth year  of  his  late  Majesty's  reign,  intituled,  An  act  to 
explain  and  amend  the  laws  touching  the  elections  of  mem- 
bers to  serve  for  the  Commons  in  Parliament,  for  Scotland ; 
and  to  restrain  the  partiality,  and  regulate  the  conduct,  of 
returning  officers  at  such  elections,  by  altering  the  time  of 
notice,  ordered  by  the  said  act  to  be  given,  in  the  service  of 
complaints  to  th^  Court  of  Session,  of  wrongs  done  in  elec- 
tions, and  by  regulating  the  manner,  and  settling  the  place, 
of  election  of  a  burgess  to  serve  in  Parliament  for  a  district 
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of  boroughs  in  Scotland,  when  the  election  of  the  magis- 
trates and  council  of  a  boroughi  which  ought  in  course 
to  be  the  presiding  bcyrough  at  an  election,  happens  to  ba 
reduced  and  made  void,  by  a  decree  of  the  Court  of  Session, 
and  not  revived  by  the  crown,  when  such  election  is  made : 
"  Whereas  by  an  act  made  in  the  sixteenth  year  of  his  late 
<<  Majesty^s  reign,  intituled.  An  act  to  explain  and  amend 
"  the  laws  touching  the  elections  of  members  to  serve  for  the 
"  Commons  in  Parliament  for  that  part  of  Great  Britain 
<<  called  Scotland  ;  and  to  restrain  the  partiality,  and  rego- 
^  late  the  conduct,  of  returning  officers  at  such  elections ; 
<«  complaints  to  the  Court  of  Session,  for  redress  of  wrongs 
<<  committed  by  the  enrolling,  or  refusing  to  enroll,  persons 
<*  claiming  to  be  enrolled  in  the  roll  of  freeholders,  or  in  the 
"  annual  election  of  royal  boroughs,  are  ordered  to  be  ser- 
*^  ved  upon  thirty  days'  notice  :  And  whereas  it  is  found  by 
'*  experience,  so  long  notice  is  unnecessary,  and  occasions 
*^  delay  in  the  summary  determination  of  such  complaints, 
*<  agreeable  to  the  intendment  of  the  said  act,"  may  it  there- 
fore please  your  Majesty,  That  it  may  be  enacted,  and  be  it 
enacted,  &c.  That  from  and  after  the  12th  day  of  June  in  the 
year  ot  our  Lord  1774,  the  Court  of  Session  shall  grant 
warrants  for  the  service  of  all  such  complaints  on  fifteen 
days'  notice. 

**  IL  And  whereas  the  elections  of  magistrates  and  counsel- 
^  lors  of  royal  boroughs  in  Scotland  have  sometimes  been 
«  reduced  and  made  void  by  decrees  of  the  Court  of  Session, 
<<  in  actions  or  complaints  brought  before  the  said  Court 
**  for  that  purpose,  by  which  the  corporate  powers  of  such 
**  borough  are  in  effect  in  a  state  of  non-existence,  until  re- 
^  stored  by  the  justice  and  favour  of  the  crown  :  And  where- 
«<  as  no  provision  is  made  in  the  foresaid  act  of  the  sixteenth 
year  of  the  reign  of  his  late  Majesty,  or  any  other  act 
now  in  being,  for  regulating  the  manner,  and  settling  the 
**  place  of  election  of  a  burgess  to  serve  in  Parliament  for  a 
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dutrict  of  boroughs  in  Scodaod,  when  the  election  of  ma- 
gistrates and  council  of  a  borough^  which  ought  in  course 
to  have  been  the  presiding  borough  at  the  election,  hap* 
^*  pend  to  be  reduced  and  not  revived  when  the  election  is 
"  made ;"  for  t<enedy  thereof  be  it  enacted,  That  in  every 
election  of  a  burgess  to  serve  in  Parliament  for  a  district  of 
boroughs  in  Scotland,  when  the  election  of  magistrates  and 
council  of  a  borough  which  ought  in  course  to  have  been  the 
presiding  borough  at  such  election  is  reduced  and  not  revi- 
ved, the  next  borough  entitled  to  preside  in  turn  shall  be  the 
presiding  borough,  and  the  election  fehall  be  made  at  that  bo- 
rough ;  and  the  commissioner  for  that  borough  shall  be  the 
president  of  the  meeting  of  commissioners  for  the  election, 
and  have  a  casting  and  decisive  vote  besides  his  own  as  com- 
missioner, where  the  votes  of  the  commissioners  are  equal : 
and  the  common  clerk  of  that  borough  shall  be  clerk  to  the 
election ;  and  every  matter  and  thing  concerning  the  elec- 
tion shall  be  proceeded  in  as  if  that  borough  had  been  the 
presiding  borough,  in  the  ordinary  course  of  rotation. 

III.  And  be  it  further  enacted,  &c.  That  the  borough  which 
would  have  been  the  presiding  borough  at  the  election,  if 
the  election  of  the  magistrates  and  counsellors  of  such  bo- 
rough had  not  been  reduced,  shall,  when  revived  by  the  jus- 
tice and  favour  of  the  crown,  have  no  right  or  title  to  be  a 
presiding  borough,  in  the  election  of  a  burgess  to  serve  in 
Parliament  for  the  district  of  boroughs  of  which  it  is  one, 
until  the  other  boroughs  of  the  district,  each  in  their  turn, 
have  successively  presided,  and  that  the  right  devolves  upon 
such  borough  in  the  ordinary  course  of  rotation. 

Erskine,  II.  4.  8. — ^Wight  on  Elections,  p.  S43. 

DECISIONS. 

Urquhart,  17.  Jan.  1758,  Mor.  p.  15079. — Banks,  &c.  v.  Jef- 
frey, &c.  6.  June  1792,  F.  C. — Mason,  &c.  v.  Magistrates 
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of  St  Andrew's,  Elchies,  No.  S.  v.  Burgh  Royal. — Tod  v. 
Davidson,  17.  June  1824,  S.  &  D. — Meiklejohn  v.  Mas- 
terton,  28.  May  1805. — Canningham,  &c.  v.  Henderson, 
&c.  31.  July  1745. — Haldane,  &c.  v.  Holburn,  &c.  4. 
Aug.  1761.  —  Case  of  Inverkeithing  in  1745,  Elchies. 
No.  22.  V.  Burgh  Royal. — ^Smollet,  &c.  v.  Bnntein,  &c- 
19.  Feb.  1730,  Craigie  &  Stewart's  Cases,  I.  26. — 
Magistrates  of  Aberbrothock,  1.  July  1740. —  Ram- 
say V.  Martin,  &c.  28.  Jan.  1767,  affirmed.  —  Alex- 
ander, 11.  March  1768.  —  Brechine,  14.  Jan.  1727. 
Young  V.  Johnston,  7.  Aug.  1767. — M^Kenzie  v.  Scott, 
7.  Aug.  1759,  West  Anstruther,  1767. — Paterson,  &c. 
V.  Magistrates  of  Stirling,  1.  March  1775.-— Hutcheson, 
&c.  V.  Tod,  &c  17.  May  1823,  F.  C— Hutton,  &c.  v. 
Knox,  &c.  23.  July  1774,  Hailes,  p.  588.— High  v. 
Main,  6.  Aug.  1789.— Fleming  v.  Gray,  6.  July  1810. 
— Fleming,  &C  0.  Urie,  &c.  9.  May  1776. — Mason  r. 
Magistrates  of  Montrose,  15  Nov.  1821.— 'Town- Coun- 
cil of  Selkirk  o.  Henderson,  &c.  3.  Feb.  1761. — Ogil- 
vy  V.  Magistrates  of  Edinburgh,  6.  Feb.  1810. — Jaffray 
V.  Magistrates  of  Stirling,  21.  July  1741. —  Meikle- 
john, &c.  V.  Martin,  &c.  26.  Nov.  1812.— Perth  Elec- 
tion, 11.  Feb.  1781,  Elchies,  No.  16.  v.  Burgh  RoyaL 
— Jack  V.  Town  of  Stirling,  27.  Jan.  1681. — Gilchrist  o* 
Provost,  &c.  of  Kinghorn,  5.  March  1771. — Anderson, 
&c.  19.  Nov.  1748.-— Magistrates  of  Burntisland,  15*  Dec. 
1752.— Tenant  and  Gray  v.  Johnston,  &c.  23.  Feb.  1785. 
Monro,  &c.  v,  Forbes,  &c.  3*  May  1785- — Laurie,  &c.  v. 
Magistrates  of  Ekiinburgh,  1818-19. — Dunbar,  &c.  9. 
M^Leod,  &c.  7.  Jan.  1757 — Andrew,  &c.  v.  Gillies,  &c. 
24.  Jan.  1775. — Anderson,  &c.  v.  Affleck,  &c.  4.  March 
1785. — Hope,  &c.  v.  Magistrates  of  Selkirk,  2.  June 
1827.— Hunter- Blair  i?.  Phin,  31.  Jan.  1781  .—Lord  Daer, 
24.  Jan.  1792.— Donaldson,  29.  July  1789.— Review  by 
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Court  of  Session,  illustrated  by  Connell  on  Elections, 
p.  350. 


111.    COMMON  GOOD. 

There  are  various  statutes  which  declare  the  duties 
and  the  powers  of  magistrates  with  regard  to  the  reve- 
nues or  common  good  of  burghs. 

The  act  149 If  cap.  36,  intended  to  point  out  "  how 
"  the  common  good  of  burghs  should  be  spended  and 
**  set  to  others/'  is  as  follows : 

Item,  It  is  statute  and  ordained,  anent  the  commoun  gude 
of  all  our  Soveraine  Lordis  burrowes  within  the  realme,  that 
the  said  commoun  gude  be  observed  and  keiped  to  the  com- 
moun profite  of  the  towne;  and  to  be  spended  in  commoun 
and  necessarie  thinges  of  the  burgh,  be  the  advise  and  coun- 
cell  of  the  towne  for  the  time,  and  deakons  of  craftes  quhair 
they  are ;  and  inquisition  zeirly  to  be  taken  in  the  chalmer- 
lane  aire  of  expenses  and  disposition  of  the  saroin.  And  at- 
tour,  tliat  the  rentes  of  the  burrowes,  as  landes,  fishinges, 
fermes,  mailles,  milnes,  and  waters,  zeirly  revenues  be  not 
set,  bot  for  three  zeires  allanerly ;  and  gif  ony  happenis  to 
be  set  utherwaies,  that  they  be  of  nane  availe,  force  nor  ef- 
fect, in  time  to  cum. 

In  the  statute  1535,  cap.  26,  (formerly  noticed,) 
there  is  the  following  clause : 

That  all  provestes,  baillies,  and  aldermen  of  burrowes, 
bring  zeirly  to  the  checker,  at  the  day  set,  for  giving  of  their 
compts,  their  compt  bulks,  of  their  commoun  gudes,  to  be 
seene  and  considdered  be  the  lords  auditours,  gif  the  samin 
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be  spended  for  the  commoun  weill  of  the  burgh  or  not,  un- 
der the  paines  foresaids.  And  that  the  saidis  protest,  bail- 
lies,  and  aldermen  of  everie  burgh,  warne  zeirly,  fifteen  daies 
before  their  cumming  to  the  checker,  all  they  quha  likis  to 
cum,  for  the  examining  of  the  saidis  compts,  that  they  may 
argune  and  impugne  the  samin  as  they  please,  swa  that  all 
murmure  may  cease  in  that  behalfe. 

The  act  1593f  cap.  181,  bearing  that  '*  the  common 
"  good  of  burghs  should  be  rouped  and  employed  to 
<*  the  common  weal  of  the  burgh,"  contains  this  provi- 
sion :  <*  That  the  common  good  and  patrimony  of  all 
«  burghs  within  this  realm  shall  be  yearly  bestowed  at 
the  sight  of  the  magistrates  and  council  of  the  said 
'  burghs,  to  the  doing  of  the  common  affairs  thereof 
allenarly,  after  the  yearly  rouping  and  setting  there- 
of, as  use  is,  conform  to  his  Majesty's  former  acts  and 
**  statutes  made  anent  the  employing  of  the  common 
**  good  within  the  said  burghs :  and  that  the  same  be 
**  no  otherwise  bestowed  or  converted  to  whatever  use 
<<  or  alteration  made  thereanent  in  whole  or  in  part/' 

And  the  act  1693,  cap.  28,  declares  the  intention  of 
the  Crown  to  appoint  commissioners  for  inquiring  into 
**  the  condition  and  state  of  the  common  good  and  re- 
'*  venues  whatsoever  of  all  the  royal  burghs ;  and  how 
**  the  same  hath  been  heretofore,  or  shall  be  hereafter, 
employed  or  misemployed ;  and  to  the  malverser^  and 
misemployers  to  make  account  j  and  to  ordain  and 
**  decern  them,  and  every  one  of  them,  to  refund  and 
'*  repay,  or  otherwise  repair  the  burgh  or  burghs  by 
**  them  lesed,  as  the  said  commissioners  shall  find  them 
<<  liable  */'  and,  to  prevent  any  future  misapplication  of 
these  revenues,  the  act  proceeds : 
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cc 


Omnm  Good.-]  BURGH  ROYAL.  I9S 

And  further,  that  it  shall  not  be  lawful  for  hereafter  to  the 
magistrates  and  town-council  of  any  burgh-royal,  to  con- 
tract any  debt,  or  give  bond  for  the  same,  obliging  them  and 
their  successors  in  office,  without  a  previous  act  made  in  the 
town-council,  in  their  fullest  convention,  both  of  merchants 
and  deacons  of  crafts,  condescending  upon  the  causes  and 
uses  for  which  the  said  debts  are  contracted,  and  bonds 
granted ;  certifying  the  foresaid  magistrates  and  others  who 
shall  contract  debts,  and  grant  bonds,  without  the  said  pre- 
vious act,  or  if  the  causes  and  uses  condescended  on  in  the 
said  act  shall  not  be  found  to  be  just,  true  and  real,  that,  in 
any  of  the  said  cases,  the  said  contractors  and  subscribers 
shall  be  personally  liable,  they  and  their  heirs  and  succes- 
sors, in  their  private  fortunes,  to  relieve  and  disburden  the 
town  of  the  said  debts ;  and  that  by  decreet  of  the  Lords  of 
Session,  at  the  instance  of  any  burgess  of  any  of  the  said 
burghs,  who  have  borne  the  office  of  provost,  bailie,  or  dean 
of  gild  within  the  same :  But  prejudice  always  to  the  right 
and  security  of  the  party  creditor :  As  likewise,  but  preju- 
dice to  any  private  person's  rights,  as  to  any  of  the  said 
burghs,  as  accords. 

But  the  act  1695,  cap.  42,  allows 

The  administrators  of  the  common  good  of  burghs ;  as 
also,  to  the  deacon,  masters,  and  other  administrators  what- 
soever of  any  incorporation,  or  body,  or  company  incorpo- 
rate, or  collegiate  within  this  kingdom,  to  adventure  and  put 
in  money  belonging  to  their  respective  administrations,  for  a 
share  and  part  to  be  purchased  to  the  said  burghs  and  in- 
corporations in  the  said  company  mentioned  in  the  said  act, 
bearing  the  name  of  The  Company  of  Scotland  trading  to 
Africa  and  the  Indies,  in  the  manner  and  in  the  terms  pro- 
vided within  the  said  act ;  and  that  their  putting  in  the  mo- 
ney of  the  said  burghs,  incorporations,  under  their  care  and 
charge,  and  adventuring  the  same  in  the  said  company,  shall 
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be  repute  and  held  for  a  deed  of  lawful  administration  :  And 
though  the  success  and  event  thereof  should  happen  not  to 
be  prosperous,  yet  it  shall  never  be  construed  to  be  a  deed 
of  lesion  against  the  said  administrators;  but  their  acting  in 
this  behalf  is  hereby  declared  to  be  lawful  and  warrantable^ 
for  the  security  of  the  foresaid  persons  in  all  events. 

The  statute  3.  of  Geo.  IV.  cap.  91,  "  for  regula- 
"  ting  the  mode  of  accounting  for  the  common  good 
•*  and  revenues  of  the  royal  burghs  of  Scotland,"  de- 
clares : 

"  Whereas,  it  is  expedient  that  regular  accounts  should 
^*  be  annually  stated,  and  exhibited  of  the  common  good  of 
^*  the  royal  burghs  of  Scotland,  showing  the  property  and 
'*  funds,  as  well  as  the  incumbrances  affecting  the  same,  and 
**  the  receipts  and  disbursements  in  every  year ;  and  that  re* 
'*  gulations  should  be  made  concerning  the  sale,  or  letting 
"  of  any  part  of  the  properly  of  the  said  royal  burghs,  and 
**  the  granting  securities  upon  the  same ;  and  that  provision 
**  should  be  made  for  preventing  and  redressing  any  error  or 
**  wrong  that  may  be  committed  in  the  administration  of  the 
**  common  good  of  the  said  burghs,  or  in  collecting  the  cess 
**  or  any  local  tax  or  imposition  within  the  same :  And 
**  whereas,  it  is  also  expedient,  where  the  management  of 
'*  the  funds  of  any  charity  is  exclusively  intrusted  to  the  ma- 
gistrates and  town-council  of  uny  burgh,  or  exclusively 
to  any  number  of  them,  that  an  account  should  be  regu- 
**  larly  stated  and  exhibited  of  the  said  funds  and  adminis- 
*'  tration  thereof:"  Be  it  therefore  enacted,  That  from  and 
after  the  passing  of  this  act,  a  particular  account  of  the 
common  good  and  revenues  of  every  royal  burgh  of  Scot- 
land, made  up  to  the  day  preceding  the  general  annual 
election  of  magistrates  in  each  burgh,  shall  be  annually 
stated  and  deposited  in  the  manner  directed  by  this  act; 
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which  account  shall  be  so  made  out  as  to  exhibit  a  com- 
plete state,  shewing  the  common  good  of  each  burgh,  classed 
under  different  heads,  specifying  as  well  the  amount  of  the 
debt  or  debts  owing  by  each  burgh,  as  the  property  thereof; 
also  the  amount  of  each  branch  of  the  revenue,  distinguishr 
iog  how  much  thereof  shall  have  been  received,  and  how 
much  thereof  shall  be  in  arrear,  or  remaining  unpaid  at  the 
(late  of  such  account ;  also  the  amount  of  all  sums  received, 
or  loans  contracted  for,  annuities  granted,  and  sums  received 
in  consideration  thereof,  or  on  sale  or  alienation  of  property, 
distinguishing  the  same  from  the  ordinary  revenue ;  and  also 
shewing  every  sum  paid,  and  every  sum  remaining  unpaid 
for  or  by  reason  of  any  expence  incurred  during  the  year, 
for  which  such  account  shall  be  so  made  out ;  distinguishing 
the  fixed  or  ordinary  from  the  casual  or  incidental  expendi- 
ture ;  and  also  showing  all  cautionary  obligations,  positive 
or  conditional,  incurred  by  or  on  account  of  such  burgh,  dis- 
tinguishing such  as  shall  have  been  incurred  during  the  year ; 
and  every  such  account  shall  be  certified  by  the  Provost,  or 
acting  chief  magistrate  of  the  burgh  for  that  year,  in  worda 
or  to  the  effect  following : 

*'  I  Provost,  (or,  as  the  ease  may  bsj  acting 

'<  Chief  Magistrate,  for  the  period  between  the 
"  day  of  and  the 

"  day  of  as  the  case  may  &,)  of  the 

"  burgh  of  hereby  certify.  That  this  ac- 

*^  count  contains  a  true  and  complete  state  of  the  whole  pro- 
*^  perty  and  funds  belonging  to  the  said  burgh,  and  of  the 
*'  debts  due  to  and  by  the  corporation  thereof,  at  this  date ; 
*^  and  also  a  true  and  complete  state  of  the  revenue  and  ex- 
'^  penditure  of  the  said  burgh,  and  of  the  cautionary  obliga- 
^^  tions  afiecting  the  same,  to  the  best  of  my  knowledge  and 
''  belief,  during  the  year  commencing  on  the 
**  and  ending  on  the  • 

"  Witness  my  hand,  this  day  of 

in  the  year 

M  2 
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II.  And  be  it  enacted,  That  if  such  annual  account  shali 
not  be  made  out,  and  deposited  in  the  manner  and  at  the 
time  herein  directed,  the  proTost,  magistrates,  and  members 
of  the  town-*council  of  any  royal  burgh  failing  or  neglect- 
ing to  make  out  and  deposit  such  account,  shall  severally 
be  subject  to  a  penalty  not  exceeding  fifty  pounds  each ;  to 
be  recoyered,  with  costs  of  suit,  upon  information  to  the 
Court  of  Exchequer,  at  4he  suit  of  any  three  or  more  bur- 
gesses of  such  burgh ;  one  half  of  which  penalty  shall  go  to 
the  common  good  of  the  said  burgh,  and  the  other  half  shall 
go  to  the  burgesses  suing  for  the  same,  or  shall  be  applied 
to  such  purpose  as  the  said  Court  shall  think  fit,  in  whole  or 
in  part,  as  the  said  Court  shall  direct. 

III.  And  be  it  enacted.  That  every  such  annual  account 
shall  be  deposited  in  the  o£Bce  of  the  town-clerk  of  the  burgh 
to  which  it  appertains,  within  three  months  after  the  annual 
election  of  the  magistrates  thereof;  and  such  account  shall 
remain  there  for  thirty  days  after  the  expiration  of  the  said 
three  months,  open  to  the  inspection  of  the  burgesses,  who 
may  state  objections  thereto  in  writing,  either  during  that 
time,  or  within  two  months  after  the  expiration  of  the  said 
thirty  days,  and  be  entitled  to  call,  in  writing,  for  the  pro- 
duction of  any  particular  vouchers ;  and  if,  upon  such  ob- 
jections being  made,  the  party  or  parties  making  the  same 
shall  not  be  satisfied  with  the  explanations  which  may  or 
shall  be  thereupon  given,  it  shall  and  may  be  lawful  for  any 
three  or  more  burgesses  of  such  burgh,  within  three  calen- 
dar months  after  the  expiration  of  the  said  thirty  days,  to 
make  complaint  in  writing  to  the  Barons  of  the  Court  of 
Exchequer  in  Scotland,  who  shall  proceed  to  determine  the 
same  in  a  summary  manner,  and  to  make  and  establish  such 
rules  and  regulations  as  to  the  said  Barons  shall  seem  meet, 
for  hearing  and  determining  all  matters  that  may  come  be- 
fore them  upon  such  complaints ;  provided  always,  that  no 
objection  shall  be  stated  in  any  such  complaint,  that  had  not 
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been  previously,  during  the  time  above  mentioned,  stated  in 
writing,  to  the  accounts,  unless  upon  sufficient  cause  shewn, 
to  the  satisfaction  of  said  Barons,  why  such  objection  was 
not  then  stated. 

IV.  And  be  it  enacted,  That  where  the  magistrates  and 
members  of  the  town-council  of  any  burgh,  or  any  number 
of  them,  are  the  sole  trustees  for  any  charity,  foundation  or 
mortification,  then,  and  in  every  such  case,  an  account  shall 
be  annually  stated  and  certified  in  the  manner  herein  before 
directed,  distinct  from  the  account  relative  to  the  common 
good  and  revenues  of  such  burgh ;  and  such  account  relative 
to  such  charity,  foundation  or  mortification,  shall  be  depo- 
sited in  the  town-clerk's  ofiice  as  aforesaid,  at  the  same  time 
that  the  annual  account  relative  to  the  common  good  of  the 
burgh  shall  be  deposited  there,  and  shall  be  open  to  the  in- 
spection of  the  burgesses;  and  if  such  annual  account  rela- 
tive to  such  charity,  foundation  or  mortification,  shall  not  be 
so  stated  and  deposited,  then  the  magistrates  and  members  of 
the  town-council  of  such  burgh,  or  such  number  of  them 
as  shall  be  trustees  for  such  charity,  foundation  or  mortifi- 
cation, shall  severally  be  subject  to  a  penalty  of  fitly  pounds 
each,  to  be  recovered  and  applied,  as  the  said  penalty,  upon 
any  provost,  magistrates  and  members  of  the  town-council 
of  any  burgh,  neglecting  to  state  and  deposit  an  annual  ac- 
count of  the  common  good  thereof,  in  the  manner  herein  di- 
rected, may  be  recovered  and  applied. 

V.  And  be  it  enacted,  That  the  magistrates  and  council 
of  every  royal  burgh  shall  hereafler  cause  all  feus,  aliena- 
tions, or  tacks  for  more  than  one  year,  of  any  heritable  pro- 
perty, being  part  of  the  common  good  of  such  burgh,  or 
tacks  of  the  common  good,  to  proceed  by  public  roup  or 
auction,  of  which  public  notice  shall  be  given  by  advertise* 
ment,  published  once,  at  least  twenty  days  preceding  the  day 
of  roup  or  auction,  in  some  newspaper  printed  in  such  borgh, 
if  any  such  newspaper  is  there  printed,  and  if  no  suck  news- 
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paper  is  there  printed,  then  in  some  newspaper  published  in 
the  county,  then  in  a  newspaper  published  in  the  next  ad- 
joining county  or  counties  in  circulation  in  such  burgh,  and 
also  by  written  or  printed  notices  affixed,  and  continued  up- 
on at  least  three  conspicuous  places  in  the  said  burgh,  of 
which  the  door  of  the  principal  church  shall  be  one,  at  least 
twenty  days  preceding  the  day  of  such  roup  or  auction. 

VI.  Provided  always,  and  be  it  enacted,  That  no  such  no- 
tice of  feus  or  alienation  shall  be  given,  until  an  act  of  the 
council  shall  be  made,  specifying  the  particulars  thereof; 
and  provided  also.  That  such  notice  of  sale,  as  is  herein  di- 
rected in  a  newspaper,  shall  be  for  the  first  time  given  du- 
ring an  Exchequer  term,  and  at  least  twelve  days  before  the 
end  of  such  term,  in  order  that  the  Court  of  Exchequer  may 
grant  an  injunction^  upon  application  made  for  that  purpose 
by  any  three  burgesses,  against  the  proceding  to  make  any 
such  feu  or  alienation,  if  it  shall  appear  proper  to  the  said 
Court  so  to  do;  and  which  injunction,  the  said  Court  is 
hereby  empowered  to  grant,  or  otherwise  to  do  in  the  matter 
of  any  such  application  as  to  the  said  Court  shall  seem  just. 

VII.  And  be  it  further  enacted.  That  in  future  ^very  col- 
lector or  other  person  employed  in  the  collection  or  levying 
of  cess,  stent,  or  any  local  tax  or  imposition  leviable  within 
any  royal  burgh  in  Scotland,  shall  separately  and  distinctly 
specify  in  every  receipt  to  be  given  for  the  same,  for  what 
purpose,  by  what  authority,  and  at  what  rate,  or  according 
to  what  rule,  every  such  sum  or  imposition  is  demanded  from 
the  burgesses  and  inhabitants  of  such  burgh,  under  a  penalty 
not  exceeding  ten  pounds  for  each  oiFence ;  one  half  to  be  ' 
paid  to  the  informer,  and  the  other  half  to  go  to  the  common 
good  of  the  burgh ;  to  be  recovered  with  costs  of  suit  in  the 
same  way  and  manner  as  any  penalty  against  any  provost, 
magistrates,  or  members  of  the  town-council  may  be  recover- 
by  this  act 

VIII.  And  be  it  enacted,  That  if  any  feus  or  alienations, 
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or  leases  (br  more  than  one  year,  of  any  part  of  the  heritable 
property,  or  tacks  of  the  common  good  of  any  such  burgh, 
sliall  be  made  otherwise  than  by  public  roup  or  auction,  or 
without  such  notice  as  aforesaid,  then  the  provost,  magis- 
trates, and  members  of  the  council  of  such  burgh,  making, 
authorising,  or  directing  any  such  feus,  alienations,  leases  or 
tacks,  or  being  otherwise  instrumental  therein,  shall  several- 
ly forfeit  a  sum  not  exceeding  fifty  pounds  each  ;  to  be  re- 
covered and  applied  as  the  said  penalty  upon  any  provost, 
magistrates  or  members  of  the  town-council  of  any  burgh, 
neglecting  to  state  and  deposit  an  annual  account  of  the  com- 
mon good  thereof,  in  the  manner  herein  directed,  may  be 
recovered  and  applied ;  and  it  is  hereby  declared,  That  all 
such  feus,  alienations,  leases  or  tacks,  made  otherwise  than 
by  public  roup  as  before  directed,  shall  be  altogether  void 
and  null,  save  and  except  in  the  case  herein  before  pro- 
vided. 

IX.  And  be  it  further  enacted.  That  in  all  cases  in  which 
a  complaint  is  allowed  to  be  made  to  the  Court  of  Exche- 
quer under  this  act,  it  shall  and  may  be  lawful  for  the  said 
Court  to  find  and  adjudge  either  the  party  or  parties  com- 
plaining or  complained  of  liable  in  costs. 

X.  And  be  it  further  enacted.  That  in  the  event  of  no 
complaint  being  made  to  any  annual  account  within  the  time 
herein  limited,  it  shall  not  be  competent  thereafter  to  com- 
plain to  such  Court  in  regard  to  such  account. 

XI.  And  be  it  further  enacted.  That  it  shall  not  be  lawful 
for  the  magistrates  or  town-council  of  any  burgh,  to  con- 
tract any  debt,  grant  any  obligation,  make  any  agreement, 
or  enter  into  any  engagement,  which  shall  have  theefiectof 
binding  them  or  their  successors  in  office,  unless  an  act  of 
council  shall  have  been  previously  made  in  that  behalf;  and 
any  such  contract,  obligation,  agreement,  or  engagement, 
made  or  entered  into  without  such  act  of  council,  shall  be 
void  and  null  as  against  the  common  good  of  the  burgh,  or 
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the  succeeding  magistrates  or  town-council  thereof,  with- 
out prejudice  nevertheless  to  the  personal  liability  and  re- 
sponsibility of  the  persons  by  whom  the  same  may  have  been 
made  or  entered  into. 

XII.  And  be  it  further  enacted,  That  any  penalties  and 
expenses,  in  which  any  magistrates  or  members  of  the  town- 
council  of  any  royal  burgh  may  be  personally  subjected  by 
virtue  of  this  act,  or  any  part  thereof,  shall  on  no  account  be 
paid  from  or  taken  out  of  the  common^good  or  revenue  of 
such  burgh  :  Provided  always,  that  the  parties  making  any 
complaint,  or  bringing  any  information  under  this  act,  shall, 
within  eight  days  after  the  same  shall  be  made  or  brought 
as  aforesaid,  enter  into  a  recognizance  to  pay  costs  of  suit, 
in  case  the  same  shall  be  awarded. 
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419 Wilson,  &c.  v.  Storey,  &c.  21.  Feb.  1775,  Mor. 

252^. — Magistrates  of  Kilmarnock,  19.  Dec  1776,  Sup. 
V.  406. — Cuningham  v.  Magistrates  of  Edinburgh,  3.  Dec 
1800,  Mor.  App.  No.  7,  A.  L — Burgesses  of  Inverury  v. 
The  Magistrates,  14.  Dec  1820. — Jack  v.  Town  of  Stir- 
ling, 27.  Jan.  1681,  Mor.  2496. — Magistrates  of  Glasgow 
V.  Barns,  3.  March  1685,  ib,  2515. — JafTray  v.  Duke  of 
Roxburgh,  18.  Feb.  1755,  ib^  2340,.— Agnew  v.  Magis- 
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trates  of  Stranraer,  21.  Feb- 1758,  ib.  13074.— Magistrates 
of  Glasgow  V.  M«Dougal,  18.  Not.  1768,  ib.  2525.— Ma- 
gistrates of  Pittenweem  v.  Alexander,  &c.  15.  July  1774, 
ib.  2527.— Stewart  ».Isat,  9.  Aug.  1775,  ib.  1903.— Wau- 
cbop  V.  Magistrates  of  Canongate,  28.  Jan.  1800,  App. 
No.  1. — Trades  of  St  Andrew's  v.  Magistrates,  &c.  27. 
Feb.  1824. 


IV.    WEIGHTS  AND  MEASURES. 

The  acts  relative  to  this  branch  fif  the  subject  are 
very  numerous ;  but,  as  those  of  recent  date  supersede 
the  older  ones,  a  brief  notice  of  the  latter  will  be  suffi- 
cient. 

The  act  1425,  cap.  57*  fixes  a  standard  weight. 

The  act  1425,  cap.  58.  establishes  a  water  measure. 

The  act  1426,  cap.  68.  fixes  the  eine  measure. 

The  act  1426,  cap.  69*  fixes  the  stone  weight. 

The  act  1426,  cap.  70.  fixes  the  dry  measure. 

The  act  1457>  cap.  ^3.  orders  that  the  dry  measure 
be  equalized. 

By  the  act  1467f  cap.  23,  the  Sheriff  is  desired  to 
see  that  all  the  preceding  acts  as  to  equalizing  weights 
and  measures  be  enforced. 

The  act  I49I9  cap.  33,  ^'  of  metes,  measures  and 
"  weights,'*  is  as  follows  : 

Itemj  It  is  statute  and  ordained »  for  the  commoun  gude 
of  the  realnie,  honour  and  profite  of  our  Soveraine  Lordis 
lieges,  that  the  auld  statutes  and  ordinances  maid  of  befoir, 
baith  to  burgh  and  to  land,  alsweUl  of  mettes  and  measures, 
customes  and  uthers,  be  observed  and  keiped,  after  the  te« 
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nour  and  forme  of  the  actes  and  statutes  maid  thereupon,  and 
under  the  paines  conteined  in  the  samin.  And  that  the 
chalmerlanes  provide  that  this  be  observed  and  keiped,  and 
specially  of  weichtes,  alsweil  of  wax  and  spice,  and  sextene 
ounce  of  the  pound. 

The  act  1503,  cap.  96,  was  passed  for  equalizing 
weights  and  measures. 

The  act  1540,  cap.  114,  '^  anent  weights,"  declares, 
^*  that  no  burgh  have  one  weight  to  buy  with,  and 
^*  another  to  sell,  different  in  weight  therefrom  :  but 
**  that  all  burghs  have  a  universal  weight  of  the  stone, 
**  both  for  buying  and  selling  of  all  stuff  in  time  to 
"  come.**  ^ 

The  act  1587f  cap.  114,  fixes  the  just  quantity  of 
weights,  mettes,  and  measures. 

The  act  I6O7,  cap.  2,  "  anent  weights  and  mea- 
"  sures,"  declares. 

It  is  statute  and  ordained,  that  all  schirefs,  Stewarts  of 
royalties  and  regalities,  provest,  baillies,  and  aldermeA  of 
burrowes,  ilk  ane  of  them  within  their  awne  bounds  and  ju- 
risdiction, put  the  saids  acts  of  Parliament  anent  weghts, 
metts  and  measures,  to  due  execution,  betwixt  the  date  here- 
of,  and  the  first  day  of  Januar  next  to  come,  under  all  heigh- 
est  paine.  Wherethrow  that  there  may  be  ane  universall 
conformitie  of  weghts,  metts  and  measures,  throughout  the 
haill  realme.  With  power  also  to  the  foresaids  judges  to 
take  tryel  of  false  metts,  weghts  and  measures.  And  the 
users  of  the  saids  false  weghts  and  measures  to  amit  and 
tyne  their  haill  goods  and  gear,  and  the  samine  to  be  intro- 
metted  with  to  our  Soveraigne  Lord's  use. 

The  act  I6l7f  cap.  8,  §  22,  orders,  that  the  Linlith- 
gow measure  be  the  standard  throughout  Scotland. 
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The  act  1621,  cap.  16,  "  anent  mettes  and  mea* 
**  sures,"  ratifies  the  preceding  statute. 

The  act  1621,  cap.  17,  for  "  discharging  of  a  peck 
"  to  the  bow,**  declares, 

That  it  shall  not  be  lawful  for  any  of  his  Majesties  sub- 
jects, to  blocke,  or  agree  upon  the  price  of  victual,  more  or 
lesse,  except  they  first  agree  and  condiscend  upon  the  price 
of  the  first  boll  of  the  bargaine ;  which  being  so  agreed  up- 
on, the  said  price  shall  rule  the  whole  quantitie  of  the  rest 
of  the  holies  to  be  receaved  by  the  buyer,  who  shall  have  no 
eik,  or  addition  of  any  further  quantitie,  except  upon  the  pay- 
ment of  that  same  price  as  is  conditioned  for  the  said  first 
boll :  And  if  any  person  contra  veen  this  present  act,  hee  shall 
pay  the  summe  of  fourtie  shillings  for  everie  boll  of  victual, 
receaved  by  him  contrarie  to  the  tennour  of  this  act :  and 
that  by  and  beside  the  prices  of  the  victual,  the  halfe  of  the 
said  summe  to  his  Majestic  and  his  thesaurer,  and  the  other 
half  thereof  to  the  partie  delator  of  the  same. 

The  latest  statute  on  the  subject,  is  the  5.  of  Geo. 
IV.  cap.  74ff  "  for  ascertaining  and  establishing  uni- 
"  formity  of  weights  and  measures,**  .which  is  in  the 
following  terms : — 

"  Whereas  it  is  necessary  for  the  security  of  commerce,. 
^  and  for  the  good  of  the  community,  that  weights  and  mea- 
^^  sures  should  be  just  and  uniform :  And  whereas,  notwith- 
^'  standing  it  is  provided  by  the  Great  Charter,  that  there 
^^  shall  be  but  one  measure  and  one  weight  throughout  the 
^  realm,  and  by  the  treaty  of  union  between  England  and 
'^  Scotland,  that  the  same  weights  and  measures  should  be 
'^  used  throughout  Great  Britain  as  were  then  established  in 
'*  England,  yet  difierent  weights  and  measures,  some  larger 
<<  and  some  less,  are  still  in  ^se  in  various  places  throughout 
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**  the  united  kingdom  of  Great  Britain  and  Ireland,  and 
<<  the  true  measure  of  the  present  standard  is  not  verily 
*^  known,  which  is  the  cause  of  great  confusion  and  of  ma- 
<^  nifest  frauds :  For  the.  remedy  and  prevention  of  these 
'*  evils  for  the  future,  and  to  the  end  that  certain  stan- 
<<  dards  of  weights  and  measures  should  be  established 
<<  throughout  the  united  kingdom  of  Great  Britain  and  Ire- 
<<  land :"  be  it  therefore  enacted,  That  from  and  after  the  1st 
day  of  May  1825,  the  straight  line  or  distance  between  the 
centres  of  the  two  points  in  the  gold  studs  in  the  straight 
brass  rod,  now  in  the  custody  of  the  clerk  of  the  House  of 
Commons,  whereon  the  words  and  figures,  **  Standard  yard 
<<  1760,'*  are  engraved,  shall  be,  and  the  same  is  hereby  de- 
clared to  be  the  original  and  genuine  standard  of  that  mea- 
sure of  length  or  lineal  extension  called  a  yard ;  and  that 
the  same  straight  line  or  distance  between  the  centres  of  the 
said  two  points  in  the  said  gold  studs  in  the  said  brass  rod, 
the  brass  being  at  the  temperature  of  sixty-two  degrees  by 
Fahrenheit's  thermometer,  shall  be  and  is  hereby  denomi- 
nated the  **  imperial  standard  yard,"  and  shall  be  and  is 
hereby  declared  to  be  the  unit  or  only  standard  measure  of 
extension,  wherefrom  or  whereby  all  other  measures  of  ex- 
tension whatsoever,  whether  the  same  be  lineal,  superficial 
or  solid,  shall  be  derived,  computed  and  ascertained;  and  that 
all  measures  of  length  shall  be  taken  in  parts  or  multiples, 
or  certain  proportions  of  the  said  standard  yard ;  and  that 
one-third  part  of  the  said  standard  yard  shall  be  a  foot,  and 
the  twelfth  part  of  such  foot  shall  be  an  inch ;  and  that  the 
pole  or  perch  in  length  shall  contain  five  such  yards  and  a 
half,  the  furlong  two  hundred  and  twenty  such  yards,  and 
the  mile  one  thousand  seven  hundred  and  sixty  such  yards. 
II.  And  be  it  further  enacted.  That  all  superficial  measure 
shall  be  computed  and  ascertained  by  the  said  standard  yard, 
or  by  certain  parts,  multiples  or  proportions  thereof;  and 
that  the  rood  of  land  shall  contain  one  thousand  two  hun- 
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dred  and  ten  square  yards,  according  to  the  said  standard 
yard ;  and  that  the  acre  of  land  shall  contain  four  thousand 
eight  hundred  and  forty  such  square  yards,  being  one  hun- 
dred and  sixty  square  perches,  poles  or  rods. 

IIL  *'  And  whereas  it  is  expedient  that  the  said  standard 
*<  yard,  if  lost,  destroyed,  defaced,  or  otherwise  injured, 
^  should  be  restored  of  the  same  length,  by  reference  to 
*<  some  invariable  natural  standard:  And  whereas  it  has 
"  been  ascertained  by  the  commissioners  appointed  by  his 
*'  Majesty  to  inquire  into  the  subject  of  weights  and  mea* 
*<  sures,  that  the  said  yard  hereby  declared  to  be  the  im- 
<*  perial  standard  yard,  when  compared  with  a  pendulum 
*<  vibrating  seconds  of  mean  time  in  the  latitude  of  London, 
**  io  a  vacuum  at  the  level  of  the  sea,  is  in  the  proportion 
<<  of  thirty-six  inches  to  thirty-nine  inches,  and  onethou- 
**  sand  three  hundred  and  ninety-three  ten  thousandth  parts 
^  of  an  inch :"  Be  it  therefore  enacted  and  declared,  That 
if  at  any  time  hereafter  the  said  imperial  standard  yard  shall 
be  lost,  or  shall  be  in  any  manner  destroyed,  defaced  or 
otherwise  injured,  it  shall  and  may  be  restored  by  making, 
under  the  direction  of  the  Lord  High  Treasurer,  or  the 
Commissioners  of  his  Majesty's  Treasury  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  or  any  three  of  them  for 
the  time  being,  a  new  standard  yard,  bearing  the  same  pro- 
portion to  such  pendulum  as  aforesaid,  as  the  said  imperial 
standard  bears  to  such  pendulum. 

IV.  And  be  it  further  enacted,  That  from  and  after  the 
1st  day  of  May  1825,  the  standard  brasfl  weight  of  one 
pound  troy  weight,  made  in  the  year  1758,  now  in  the  cus- 
tody of  the  clerk  of  the  House  of  Commons,  shall  be,  and  the 
same  is  hereby  declared  to  be  the  original  and  genuine  stan- 
dard measure  of  weight,  and  that  such  brass  weight  shall  be, 
and  is  hereby  denominated  the  imperial  standard  troy  pound, 
and  shall  be^  and  the  same  is  hereby  declared  to  be  the  unit 
or  only  standard  measure  of  weight,  from  which  all  other 
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weights  shall  be  derived,  compated  and  ascertained,  and 
that  one-twelfth  part  of  the  said  troy  pound  shall  be  an 
ounce ;  and  that  one-twentieth  part  of  such  ounce  shall  be  a 
pennyweight;  and  that  one  twenty-fourth  part  of  such  penny- 
weight shall  be  a  grain ;  so  that  5760  such  grains  shall  be 
a  troy  pound,  and  that  7000  such  grains  shall  be  and  they 
are  hereby  declared  to  be  a  pound  avoirdupois,  and  that 
one-sixteenth  part  of  the  said  poiind  avoirdupois  shall  be  an 
ounce  avoirdupois,  and  that  one-sixteenth  part  of  such  ounce 
shall  be  a  dram. 

**  V.  And  whereas  it  is  expedient,  that  the  said  standard 
<*  troy  pound,  if  lost,  destroyed,  defaced  or  otherwise  injur- 
**  ed,  should  be  restored  of  the  same  weight,  by  reference  to 
**  some  invariable  natural  standard :  And  whereas  it  has 
**  been  ascertained,  by  the  Commissioners  appointed  by  his 
*^  Majesty  to  inquire  into  the  subject  of  weights  and  mea- 
*^  sures,  that  a  cubic  inch  of  distilled  water,  weighed  in  air 
"  by  brass  weights,  at  the  temperature  of  sixty-two  degrees 
**  of  Fahrenheit's  thermometer,  the  barometer  being  atthir- 
"  ty  inches,  is  equal  to  252  grains  and  458,000th  parts  of  a 
*^  grain,  of  which,  as  aforesaid,  the  imperial  standard  troy 
"  pound  contains  5760;"  Be  it  therefore  enacted,  That  if  at 
any  time  hereafter  the  said  imperial  standard  troy  pound  shall 
be  lost,  or  shall  be  in  any  manner  destroyed,  defaced  or  other- 
wise injured,  it  shall  and  may  be  restored  by  making,  undei 
the  directions  of  the  Lord  High  Treasurer  or  the  Commis- 
sioners of  his  Majesty's  Treasury  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  or  any  three  of  them  for  the  time 
being,  a  new  standard  troy  pound,  bearing  the  same  propor- 
tion to  the  weight  of  a  cubic  inch  of  distilled  water,  as  the 
said  standard  pound  hereby  established  bears  to  such  cubic 
inch  of  water. 

VL  And  be  it  further  enacted,  That  from  and  after  the 
1st  day  of  May  1825,  the  standard  measure  of  capacity,  as 
well  for  liquids  as  for  dry  goods  not  measured  by  heaped  mea- 
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sure,  shall  be  the  gallon,  containing  ten  pounds  avoirdupois 
weight  of  distilled  water  weighed  in  air,  at  the  temperature 
of  sixty-two  degrees  of  Fahrenheit's  thermometer,  the  baro- 
meter being  at  thirty  inches ;  and  that  a  measure  shall  be 
forthwith  made  of  brass,  of  such  contents  as  aforesaid,  under 
the  directions  of  the  Lord  High  Treasurer,  or  the  Ck>mmis- 
sioners  of  his  Majesty's  Treasury  of  the  united  kingdom,  or 
any  three  or  more  of  them  for  the  time  being ;  and  such 
brass  measure  shall  be  and  is  hereby  declared  to  be  the  im- 
perial standard  gallon,  and  shall  be  and  is  hereby  declared 
to  be  the  unit  and  only  standard  measure  of  capacity,  from 
which  all  other  measures  of  capacity  to  be  used,  as  well  for 
wine,  beer,  ale,  spirits,  and  all  sorts  of  liquids,  as  for  dry 
goods  not  measured  by  heaped  measure,  shall  be  derived,  com- 
puted and  ascertained ;  and  that  all  measures  «hall  be  taken 
in  parts  or  multiples,  or  certain  proportions  of  the  said  im- 
perial  standard  gallon ;  and  that  the  quart  shall  be  the  fourth 
part  of  such  standard  gallon,  and  the  pint  shall  be  one-eighth 
of  such  standard  gallon,  and  that  two  such  gallons  shall  be 
a  peck,  and  eight  such  gallons  shall  be  a  bushel,  and  eight 
such  bushels  a  quarter  of  corn  or  other  dry  goods,  not  mea- 
sured by  heaped  measure. 

VIL  And  be  it  further  enacted.  That  the  standard  mea- 
sure of  capacity  for  coals,  culm,  lime,  fish,  potatoes  or  fruit, 
and  all  other  goods  and  things  commonly  sqld  by  heaped 
measure,  shall  be  the  aforesaid  bushel,  containing  eighty 
pounds  avoirdupois  of  water  as  aforesaid,  the  same  being 
made  round  with  a  plain  and  even  bottom,  and  being  nine- 
teen inches  and  a  half  from  outside  to  outside  of  such  stan- 
dard measure  as  aforesaid. 

VIIL  And  be  it  further  enacted.  That  in  making  use  of 
such  bushel,  all  coals  and  other  goods  and  things  commonly 
sold  by  heaped  measure,  shall  be  duly  heaped  up  in  such 
bushel,  in  the  form  of  a  cone,  such  cone  to  be  of  the  height 
of  at  least  six  inches,  and  the  outside  of  the  bushel  to  be  the 
extremity  of  the  base  of  such  cone ;  and  that  three  bushels 
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shall  be  a  sack,  and  that  twelve  such  sacks  shall  be  a  chal- 
dron. 

IX.  Provided  always,  and  be  it  enacted,  That  any  con* 
tracts,  bargains,  sales  and  dealings  made  or  had  for  or  with 
respect  to  any  coals,  culm,  lime,  fish,  potatoes  or  fruit,  and 
all  other  goods  and  things  commonly  sold  by  heaped  mea- 
sure, sold,  delivered,  done  or  agreed  for,  or  to  be  sold,  de- 
livered, done  or  agreed  for  by  weight  or  measure,  shall  and 
may  be  either  according  to  the  said  standard  of  weight  or 
the  said  standard  for  heaped  measure ;  but  all  contracts,  bar- 
gains, sales  and  dealings,  made  or  had  for  any  other  goods, 
wares  or  merchandize,  or  other  thing  done  or  agreed  for,  or 
to  be  sold,  delivered,  done  or  agreed  for  by  weight  or  mea- 
sure, shall  be  made  and  had  according  to  the  said  standard 
of  weight,  or  to  the  said  gallon,  or  the  parts,  multiples  or  pro- 
portions thereof;  and  in  using  the  same  the  measures  shall 
not  be  heaped,  but  shall  be  stricken  with  a  round  stick  or 
roller,  straight  and  of  the  same  diameter  from  end  to  end. 

X.  Provided  always,  and  be  it  enacted.  That  nothing 
herein  contained  shall  authorise  the  selling  in  Ireland,  by 
any  measures  of  any  articles,  matters  or  things  which  by  any 
law  in  force  in  Ireland  are  required  to  be  sold  by  weight 
only. 

XL  And  be  it  further  enacted.  That  copies  and  models  of 
each  of  the  said  standard  yard,  the  said  standard  pound,  the 
said  standard  gallon,  and  the  said  standard  for  heaped  mea- 
sure, and  of  such  parts  and  multiples  thereof  respectively, 
as  the  Lord  High  Treasurer  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  or  the  said  Commissioners  of  his  Ma- 
jesty's Treasury,  or  any  three  of  them  for  the  time  being, 
shall  judge  expedient,  shall  within  three  calendar  months 
next  after  the  passing  of  this  act,  be  carefully  made  and  ve- 
rified under  the  direction  of  the  said  Lord  High  Treasurer, 
or  the  said  Commissioners  of  his  Majesty's  Treasury,  or  any 
three  of  them  for  the  time  being ;  and  that  the  copies  and 
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models  of  the  said  standard  yard»  of  the  said  staudard 
poandy  of  the  said  standard  gallon,  and  of  the  said  stan- 
dard  for  heaped  measure,  and  of  parts  and  multiples  there- 
of, so  forthwith  to  be  made  and  verified  as  aforesaid,  shall, 
within  three  calendar  months  after  the  passing  of  this  act, 
be  deposited  in  the  office  of  the  Chamberlains  of  the  Ex- 
chequer at  Westminster,  and  that  copies  thereof,  verified 
as  aforesaid,  shall  be  sent  to  the  Lord  Mayor  of  London, 
and  the  chief  Magistrate  of  Edinburgh  and  Dublin,  and  of 
such  other  cities  and  places,  and  to  such  other  places  and 
persons  in  his  Majesty's  dominions  or  elsewhere,  as  the  Lord 
High  Treasurer  or  Commissioners  of  the  Treasury  may  from 
time  to  time  direct 

XIL  And  be  it  further  enacted.  That  his  Majesty's  jus- 
tices of  the  peace  in  every  county,  riding  or  division  in  Eng- 
land or  Ireland,  or  shire  or  stewartry  in  Scotland,  and  the 
magistrates  in  every  city,  town  or  place,  (being  a  county 
within  itself,)  in  England  or  Ireland,  and  in  every  city  or 
royal  burgh  in  Scotland,  shall,  within  six  calendar  months 
after  the  passing  of  tliis  act,  purchase  for  their  respective 
counties,  ridings  or  divisions,  shires  or  stewartries,  cities, 
towns  or  places,  or  cities  or  royal  burghs,  a  model  and  copy 
of  each  of  the  aforesaid  standards  of  length,  weight,  measure, 
and  of  each  of  the  parts  and  multiples  thereof;  which  mo- 
dels and  copies,  when  so  purchased,  shall  be  compared  and 
verified  with  the  models  and  copies  deposited  with  the  Cham- 
berlains of  the  Exchequer  as  aforesaid,  in  such  manner  as 
aforesaid,  and  upon  payment  of  such  fees  as  are  at  present 
payable  to  the  said  Chamberlains  upon  the  comparison  and 
verification  of  weights  and  measures  with  the  standards 
thereof;  and  such  models  and  copies,  when  so  compared  and 
verified,  shall  be  placed  for  custody  and  inspection  with  such 
person  or  persons,  and  in  such  place  or  places,  as  the  said 
justices  and  magistrates,  in  their  respective  counties,  ridings 
and  divisions,  and  shires  or  stewartries,  cities,  towns  and 
places,  or  cities  or  royal  burghs  shall  appoint,  and  the  same 
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shall  be  produced  by  the  keeper  or  keepers  thereof  upon 
reasonable  notice,  at  such  time  or  times,  and  place  or  places 
within  each  county,  riding  or  division,  shire  or  stewartry, 
city,  town  or  place,  or  city  or  royal  burgh,  as  any  person  or 
persons  shall  by  writing  under  his  or  their  hand^  or  hands 
require,  the  person  requiring  such  production  paying  the 
reasonable  charges  of  the  same, 

XIII.  And  be  it  further  enacted.  That  the  expense  of  pro- 
curing and  transmitting  such  models  and  copies  for  the  re- 
spective counties,  ridings  or  divisions,  cities,  towns  or  places, 
shall  be  paid  in  that  part  of  the  said  united  kingdom  of  Great 
Britain  and  Ireland  called  England,  out  of  the  rates  payable 
in  such  counties,  ridings  or  divisions,  cities,  towns  or  places; 
and  in  that  part  of  the  said  united  kingdom  called  Scotland, 
such  expenses  in  the  respective  shires  and  stewartries,  and 
cities  or  royal  burghs,  shall  be  assessed  by  the  Commis- 
sioners of  Supply  upon  such  shires  and  stewartries,  and  up- 
on cities  or  royal  burghs  by  the  Magistrates  thereof,  and 
shall  be  paid  along  with  the  land-tax  payable  in  such  shires 
or  stewartries,  and  cities  or  royal  burghs,  to  the  collectors 
of  the  land-tax  in  such  shires  or  stewartries,  and  cities  or 
royal  burghs  respectively ;  and  in  Ireland  such  expenses 
shall  be  paid  in  the.respective  counties,  and  counties  of  cities 
and  counties  of  towns,  by  presentments  to  be  made  by  grand 
juries;  and  the  collectors  of  such  county  rates  in  England, 
of  land-tax  in  Scotland,  and  of  the  assessments  under  grand 
jury  presentments  in  Ireland,  shall  have  such  and  the  same 
powers  of  levying  and  recovering  the  assessments  to  be  made 
under  this  act  as  are  competent  to  them  for  levying  and  re- 
covering the  said  county  rates.  land-tax  and  grand  jury  as- 
sessments Bespectively ;  and  the  said  collectors  respectively 
shall,  out  of  the  proceeds  of  such  assessments,  pay  the  ex- 
penses of  procuring  and  transmitting  such  models  and  copies 
as  aforesaid  accordingly. 

XIV.  Provided  always,  and  be  it  enacted.  That  in  all 
cases  of  dispute  respecting  the  correctness  of  auy  measure  of 
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cftfMiGityy  arising  in  a  place  where  recourse  cannot  be  con- 
veniently bad  to  any  of  tbe  aforesaid  verified  copies  or 
models  of  the  standard  measures  of  capacity,  or  parts  or 
multiples  of  the  same,  it  shall  and  may  be  lawful  to  and  for 
any  justice  of  the  peace,  or  magistrate  having  jurisdiction  in 
such  place,  to  ascertain  the  content  of  such  measure  of  ca* 
pacity  by  direct  reference  to  the  weight  of  pure  or  rain  wa- 
ter, which  such  measure  is  capable  of  containing ;  ten  pounds 
avoirdupois  weight  of  such  water,  at  the  temperature  of 
sixty-two  degrees  of  Fahrenheit's  thermometer,  being  the 
standard  gallon  ascertained  by  this  act,  the  same  being  in 
balk  equal  to  two  hundred  and  seventy-seven  cubic  inches, 
and  two  hundred  and  seventy-four  one  thousandth  parts  of 
a  cubic  inch,  and  so  in  proportion  for  all  parts  or  multiples 
of  a  gallon. 

XV.  And  be  it  further  enacted.  That  from  and  after  the 
1st  day  of  May  1825,  all  contracts,  bargains,  sales,  and 
dealings  which  shall  be  made  or  had  within  any  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  for  any  work 
to  be  done,  or  for  any  goods,  wares,  merchandize,  or  other 
thing  to  be  sold,  delivered,  done  or  agreed  for  by  weight  or 
measure,  where  no  special  agreement  shall  be  made  to  the 
contrary,  shall  be  deemed,  taken  and  construed  to  be  made 
and  had  according  to  the  standard  weights  and  measures  as« 
certained  by  this  act ;  and  in  all  cases  where  any  special 
agreement  shall  be  made,  with  reference  to  any  weight  or  , 
measure  established  by  local  custom,  the  ratio  or  proportion 
which  every  such  local  weight  or  measure  shall  bear  to  any  of 
the  said  standard  weights  or  measures  shall  be  expressed, 
declared  and  specified  in  such  agreement,  or  otherwise  such 
agreement  shall  be  null  and  void. 

*^  XVL  And  whereas,  it  is  expedient  that  persons  should 
*'  be  allowed  to  use  the  several  weights  and  measures  which 
'*  they  may  have  in  their  possession,  although  such  weights 
"  and  measures  may  not  be  in  conformity  with  the  standard 
^'  weights  and  measures  established  by  this  act :"   Be  it 
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thjerefore  enacted.  That  it  shall  and  may  be  lawful  for  any 
person  or  persons  to  buy  and  sell  goods  and  merchandize  by 
any  weights  or  measures,  established  either  by  local  custom, 
or  founded  on  special  agreement ;  provided  always,  that  in 
order  that  the  ratio  or  proportion,  which  all  such  measures 
and  weights  shall  bear  to  the  standard  weights  and  measures 
established  by  this  act,  shall  be,  and  become  a  matter  of 
common  notoriety,  the  ratio  or  proportion,  which  all  such 
customary  measures  and  weights  shall  bear  to  the  said  stan- 
dard weights  and  measures  shall  be  painted  or  marked  upon 
all  such  customary  weights  end  measures  respectively ;  and 
that  nothing  herein  contained  shall  extend,  or  be  construed 
to  extend  to  permit  any  maker  of  weights  or  measures,  or 
any  person  or  persons  whomsoever,  to  make  any  weight  or 
measure  at  any  time  after  the  1st  day  of  May  1825,  except 
in  conformity  with  the  standard  weights  and  measures  esta- 
blished under  the  provisions  of  this  act. 

(XVII.  Applies  to  England  and  Ireland  alone.) 
XVIII.  And  for  the  purpose  of  ascertaining  and  fixing 
the  payments  to  be  made  of  all  stipends,  feu-duties,  rents, 
tolls,  customs,  casualties,  and  other  demands  whatsoever, 
payable  in  grain,  malt,  or  meal,  or  any  other  commodity  or 
thing  in  that  part  of  the  united  kingdom  called  Scotland, 
or  in  any  place  or  district  of  the  same ;  be  it  enacted.  That 
the  sheriff-depute,  or  sheriff-substitute. in  each  shire,  and 
the  Stewart-depute,  or  stewart-substitute  in  each  stewartry," 
within  Scotland,  shall,  as  soon  as  conveniently  may  be  after 
the  expiration  of  six  calendar  months  from  and  afler  the 
passing  of  this  act,  summon  and  impannel  a  jury  of  the  same 
number,  and  with  the  same  qualifications  which  are  requi- 
red in  the  jury  who  strike  the  fiar  prices  of  grain  within  the 
same  shire  or  stewartry,  to  assemble  at  such  place  or  places 
as  he  shall  find  convenient ;  which  jury  shall  inquire  into, 
and  ascertain  the  amount,  according  to  the  standards 
by  this  act  established,  of  all  such  stipends,  feu-duties, 
rents,  tolls,  customs,  casualties,  and  other  demands  whatso- 
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ever,  payable  in  grain,  malt,  meal,  or  any  other  commodity 
or  thing,  according  to  the  weights  and  measures  hitherto 
in  use  within  the  same  shires  or  stewartries ;  and  such  in- 
quisitions, when  taken,  shall  be  transmitted  by  the  respective 
sherifl^clerks  or  stewart-clerks  of  such  shires  or  stewartries, 
into  bis  Majesty's  Court  of  Exchequer  at  Edinburgh,  and 
shall  there  be  enrolled  of  record,  and  shall  and  may  be  given 
in  evidence  in  any  action  or  suit  at  law,  or  in  equity ;  and 
the  amount  so  to  be  ascertained  shall,  when  converted  into 
the  standard  weights  and  measures,  be  the  rule  of  payment 
in  regard  to  all  such  stipends,  feu*duties,  rents,  tolls,  cus- 
toms, casualties,  and  other  demands  whatsoever,  in  all  time 
coming ;  and  the  costs  and  charges  of  such  inquisitions,  and 
the  enrolment  thereof,  shall  be  assessed  and  levied,  paid  and 
defrayed  by  every  such  shire  or  stewartry,  in  manner  as  is 
herein  before  directed,  in  regard  to  the  assessment  for  the 
models  of  the  weights  and  measures  to  be  purchased  for  the 
same  shire  or  stewartry. 

XIX.  And  be  it  further  enacted,  That  as  soon  as  conve- 
niently may  be  after  such  inquisitions  shall  have  been  made 
and  enrolled  in  England,  Ireland,  and  Scotland,  respective- 
ly, accurate  tables  shall  be  prepared  and  published  under 
the  authority  of  the  said  Commissioners  of  his  Majesty's 
Treasury,  showing  the  proportions  between  the  weights  and 
measures  heretofore  in  use,  as  mentioned  in  such  inquisitions, 
and  the  weights  and  measures  hereby  established,  with  such 
other  conversions  of  weights  or  measures  as  the  said  Com- 
mbsioners  of  his  Majesty's  Treasury  may  deem  to  be  neces- 
sary ;  and  after  the  publication  of  such  tables,  all  future  pay- 
ments to  be  made  shall  be  regulated  according  to  such  ta- 
bles. 

**  XX.  And  whereas,  the  weights  and  measures  by  which 
**  the  rates  and  duties  of  the  customs  and  excise,  and  other 
"  his  Majesty's  revenue,  have  been  heretofore  collected,  are 
^  different  from  the  weights  and  measures  of  the  same  deno- 


2U  BUROH  ROYAL.  IfFmfhts. 

^  minations  directed  by  this  act  to  be  universally  used:  And 
<<  whereas  the  alteration  of  such  weights  and  measures  may, 
**  without  due  care  had  therein,  greatly  affect  his  Majesty's  re- 
**  venue,  and  tend  to  the  diminishing  of  the  same  :**  For  the 
prevention  thereof,  be  it  therefore  enacted,  That  so  soon  as 
conveniently  may  be  after  tlie  passing  of  this  act,  accurate 
tables  shall  be  prepared  and  published  under  the  direction 
of  the  said  Commissioners  of  the  Treasury  for  the  time  being, 
in  order  that  the  several  fates  and  duties  of  custom  and  ex- 
cise, and  other  his  Majesty's  revenue  may  be  adjusted  and 
made  payable  according  to  the  respective  quantities  of  the  le- 
gal standards  directed  by  this  act  to  be  universally  used ;  and 
that  from  and  after  the  said  1st  day  of  May  1825,  and  the 
publication  of  such  tables,  the  several  rates  and  duties  there- 
after to  be  collected  by  any  of  the  officers  of  his  Majesty's 
customs  or  excise,  or  other  his  Majesty's  revenue,  shall  be 
collected  and  taken  according  to  the  calculations  in  the  ta- 
bles to  be  prepared  as  aforesaid. 

The  time  for  the  commencement  of  the  operation  of 
this  statute  is  declared  to  be  1st  January  1826.— -See 
statute  6.  Geo.  IV.  cap.  IS. 


V.    TAXATION,  WATCHIN6,  AND  WARDING. 

The  object  which  the  statutes  on  this  subject  have 
chiefly  in  view  is,  to  secure  a  contribution  towards  the 
income  of  the  clergy  and  the  support  of  the  poor.  They 
also  authorise  and  direct  the  magistrates  to  levy  from 
all  the  inhabitants,  in  proportion  to  their  property  in 
burgh,  such  taxes  as  are  necessary  for  the  expenditure 
of  the  burgh. 

The  act  1587,  cap.  111.  states,  that  in  consequence  of 
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the  annexation  of  church  lands  to  the  crown,  it  became 
necessary  that  some  new  provision  should  be  made  for 
the  clergy,  and  that  part  of  such  provision  should  be 
charged  on  the  burghs.  It  therefore  declares,  "  that 
"  the  taxation  of  free  burghs  shall  noways  be  altered, 
but  shall  stand  as  the  same  stood  in  all  time  prece- 
ding ;  that  is  to  say,  their  part  of  all  general  taxa- 
'^  tions  in  time  coming  shall  extend  to  the  sixth  part 
"  thereof  allenarly/' 

The  act  1592,  cap.  153,  **  anent  the  taxation  of 
"  burghs,  watching  and  warding/'  is  in  these  terms : 

Item^  Seeing  the  taxation  and  stentes  upon  the  realme  is 
multiplied,  quherewith  the  burrowes  are  verie  greatlie  bur- 
dened :  Therefore  it  is  statute  and  ordained,  that  all  maner 
of  persons,  inhabitantes  of  burrowes,  exerceand  onie  maner 
of  tra£Scque,  merchandise,  or  having  change  within  the  same, 
sail  beare  their  part  of  all  taxes,  stentes,  and  taxationes, 
watching,  and  warding,  in  all  duties  and  services  perteining 
to  our  Soveraine  Lord,  the  weill  of  the  realme,  and  the  uti- 
litie  of  the  burgh ;  and  that  without  onie  respect  to  be  had 
to  onie  priviledge,  discharge,  or  exceptiones,  granted  be  our 
Soveraine  Lordis  predecessoures,  or  be  his  Hienes  self,  or  to 
be  granted  in  times  cumming  be  his  Majestie,  or  his  succes- 
sonrs,  to  quhatsumever  person  or  persones,  of  quhatsumever 
qualitie,  or  for  quhatsumever  cause.  And  ordainis  this  to 
have  execution  against  all  persons  exerceand  the  trafficque 
of  merchandise,  or  uther  change,  in  onie  of  the  burrowes  of 
this  realme,  whidder  they  be  admitted  free  burgesses  therein 
or  not :  Providing  alwayes,  that  it  sail  be  leasum  to  his  Hie- 
nes, notwithstanding  of  the  said  act,  to  exeeme  from  the 
saides  taxations,  watching  and  warding,  ane  person  of  ilk 
craft,  for  his  Hienes  particular  use  and  service,  in  case  his 
Majestie  finde  it  gude  and  expedient  to  be  done.  And  sik- 
like,  that  this  act  be  not  prejudiciall  to  the  members  of  tho 
colledge  of  justice^  and  to  their  priviledges  and  immunities 
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granted  unto  tliem^  or  whereof  they  have  bene  in  use  in  times 
bygane. 

This  statute,  with  ^'  all  clauses  and  conditions  there- 
"  in  contained,"  was  confirmed  by  the  subsequent  act 
of  1594,  cap.  225 :  '*  With  this  addition,  that  the  same 
**  shall  be  extended  to  all  merchants  or  craftsmen,  as 
**  well  free  as  unfree,  that  has  no  other  dwelling-place 
*'  but  within  burgh,  and  has  their  commodity  within 
"  the  same  burgh,  and  bears  no  burden  of  taxation 
**  without  the  same  burgh/'  The  former  of  these  acts 
was  held  to  be  in  disuse.— See  the  case  of  Paterson,  &c. 
v»  Just,  &c.  6.  Dec.  1810. 

The  act  1597f  ^^P*  275,  obliges  the  inhabitants  of 
burghs  to  contribute  towards  **  the  entertainment  of 
**  the  poor."     It  declares. 

That  all  sik  as  hes  tbeir  residence  and  dwelling  within  the 
saidis  burrowes,  be  their  families,  and  may  spend  ane 
hundreth  poundes  of  zeirly  rent  within  the  same,  or  stented 
be  the  descreit  nichtboures,  to  be  worth  twa  thousand  markes 
in  free  guddes,  sail  be  subject  to  be  burdened  with  the  rest 
of  the  inhabitantes,  for  the  advancement  x>f  the  glorie  of 
God,  his  Majesties  service,  and  weill  of  the  burgh  quhair 
they  dwell :  Providing  alwaies  that  this  act  be  nawaies  ex- 
tended to  sik  as  ar  exeemed  for  his  Majesties  service,  as  ane 
of  ilk  occupation  for  that  cause :  neither  to  ony  persons  that 
ar  members  of  the  College  of  Justice,  and  admitted  be  the 
Lordes  of  the  Session. 

And,  lastly,  the  act  1597f  caP"  ^6,  which  announces 
in  its  title  the  purpose  of  the  enactment,  viz.  that  <'  all 
«  burgesses  should  be  taxed  and  stented  by  their  ma- 
'^  gistrates  according  to  their  rents  within  burgh,**  de- 
clares, 
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That  in  all  time  earning,  it  sail  not  be  leasum  to  the  pro- 
Test  and  baillies  of  burghes,  nor  na  stenters  within  the  same, 
to  stente  ony  persones  therein,  according  to  their  livinges 
and  rentes  lyand  out-with  burgh:  bot  only  according  to 
their  rents  and  balding  within  burgh,  as  they  do  with  vther 
persones,  of  their  rancke  and  substance,  that  hes  na  rente 
nor  living  out-with  burgh,  and  na  utherwayes* 

According  to  Mr  Erskine,  B.  I.  4.  2S.  the  above 
act  159^  cap.  1 53,  gives  power  to  magistrates  to  *<  im- 
*'  pose  taxations  for  the  utility  of  the  burgh  by  their 
"  own  authority  :  Provided,  that  not  only  the  consent 
''  of  the  magistrates  and  council,  but  of  the  special  in- 
''  corporations  burdened,  be  adhibited  to  their  act/' 

DECISIONS— TAXATION,  &C. 

Boswell  V.  Kirkaldy,  1.  Feb.  1609,  Mor.  1895,  &  10891.— 
Forbes  r.  Town  of  Inverness,  14.  Feb.  1672,  ii.  and  Sup. 
II.  TOO— Town  of  Aberdeen,  Jan.  1678,  Sup.  III.  218.— 
Bailie  of  Bo'ness,  19.  Jan.  1694,  Fountainhall. — Town  of 
Glasgow  V.  The  Writers,  18.  Dec  1695,  Mor.  1897. — 
Town  of  Edinburgh  v*  Biggar,  24.  Nov.  1698. — Inhabi* 
tants  of  Calton  v.  Canongate,  7.  June  1745,  ib.  1899. — 
Wilson  r.  Magistrates  of  Glasgow,  Id.  June  1759,  tft.  1900. 
— ^Magistrates  of  Glasgow  v.  Dawson  and  Mitchell,  22. 
May  1826,  Wilson  and  Shaw,  I.  2S0. 
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The  inhabitants  of  burghs  are  protected  in  the  un- 
molested accommodation  of  roads  or  streets  by  two  sta- 
tutes. The  act  1555,  cap.  53,  '*  anent  the  common 
**  passage  in  burghs,"  declares, 
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That  all  commoun  hiegates,  that  free  burrowes  hes  bene 
in  use  of  preceedant,  outher  for  passage  fra  their  burgh,  or 
cumming  thereto,  and  in  speciall,  all  cominoun  hiegates,  fra 
drie  burrowes,  to  the  portes  ancjl  havens  nixt  adjacent,  or  pro- 
ceedant  to  them,  be  observed  and  keiped,  and  that  nane 
make  them  impediment,  or  stop  thereintill :  And  gif  onie 
dois,  to  be  called  and  accused  for  oppression,  and  punished 
therefore,  according  to  the  lawes. 

And  the  act  159%  cap.  156,  confirms  the  prior  sta- 
tute, with  the  following  additions  : 

That  for-sameikle  as  it  is  sufBcientlie  understand  be  bis 
Majestic,  that  diverse  malicious  persons,  upon  deliberat  ma- 
lice, stoppis  and  impedis  publick  passages,  perteining  to  free 
burrowes,  within  this  realme,  namlie,  to  the  portes,  quhilkis 
hes  greatest  occasion  of  trafficque,  be  casting  of  fowsies,  and 
b^ging  of  dikes,  for  inter-closing  of  the  saidis  common  pas- 
sages, find  will  not  suffer  the  inhabitantes  of  the  saidis  bur- 
rowes, and  uthers  of  his  Hienes  lieges,  and  trafficquers  to- 
wards the  saidis  sea-portes,  to  have,  or  frequent  the  accus- 
tomed passage  used  of  before^  in  transporting  of  victualles, 
fewalles,  vivers,  merchandise,  and  uthers,  for  entertainement 
of  the  common  negotiation  of  the  cuntrie,  hot  compelli^ 
them  to  pas  ane  mile  or  twa  about,  to  the  great  hurt  and 
prejudice  of  the  saidis  lieges :  Heirfore  his  Majestic,  with 
advise  foresaid,  in  corroboration  of  the  said  former  act,  and 
to  the  effect  that  the  samin  may  be  put  to  full  execution  in 
time  cumming,  statutis  and  ordainis  that  nane  presume,  or 
take  upon  hand  hereafter,  to  stop,  or  impede  the  saids  pub- 
lick  and  common  passages  perteining  to  the  saidis  free  bur- 
rowes, and  namelie  to  the  saidis  sea-portes :  And  gif  onie 
sail  happen  to  doe  in  the  contrarie,  the  parties  grieved  sail 
have  their  recourse  to  the  Lordes  of  Couucell  and  Session, 
quha  sail  grant  summar  letters  in  their  favoures,  upon  sex 
dales  warning  allanerlie,  to  cause  and  compell  the  commit- 
ters of  the  said  oppression,  to  desist  and  cease  therefra :  and 
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to  heare  and  see  themselves  decerned  to  have  done  wrang  in 
stopping  of  the  saids  passages ;  and  to  finde  caution,  acted 
in  the  saidis  Lords  buikes,  under  sik  paines  as  sail  bee  mo- 
dified unto  tliem,  never  to  commit  the  like  wrang  be  them- 
selves, their  men,  tennents,  or  servandes,  and  uthers  quhom 
they  may  let ;  the  ane  half  of  the  said  penal  tie  to  appertaine 
to  his  Hienes,  and  the  uther  half  to  the  partie  grieved ;  and 
the  probation  of  the  said  wrang,  in  stopping  of  the  saidis  pas- 
sages, to  be  received  by  famous  witnesses  allanerlie,  and  not 
by  ane  assise :  And  the  tryall  thereof  to  apperteine  to  the  saidis 
Lordis  of  Councell,  and  all  utheris  inferiour  judges  to  be  dis- 
charged fra  proceeding  in  the  saids  cause,  notwithstanding 
ony  quhat^sum  ever  statute  or  constitution,  made  anent  mo- 
lestationes,  in  propertie  or  commontie ;  in  number  quhairof 
his  Hienesse  will  nawaies  that  the  saidis  oppressiones  and 
staying  of  publicke  passages  sail  be  comprehended;  and 
ordainis  publication  to  be  made  hereof,  in  forme  as  effeiris. 

Miller  V.  Swinton,  3.  Nov.  1T40,  Diet  p.  1352T. 


VII.    TRADE  AND  EXCLUSIVE  PRIVILEGE. 

The  privileges  of  royal  burghs  in  regard  to  trade  are 
of  two  kinds, — a  right  to  import  foreign  merchandise, 
and  a  right  to  exercise  any  craft  or  trade  within  burgh. 

To  regulate  merchandise,  a  great  many  statutes  have 
been  passed.  Parliament  seem  at  first  to  have  discou- 
raged a  retail  trade,  and  to  have  restricted  traffic  to 
wholesale  dealings.  This  is  the  import  of  all  the  earlier 
acts  on  the  subject,  as  1503,  cap.  84, — 1555,  cap.  59, 
and  several  others  passed  in  the  fifteenth  and  sixteenth 
centuries. 

But  this  system  has  been  completely  overturned  by 
more  recent  statutes.    The  act  1672,  cap.  5,  declares. 
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That  it  is,  and  shall  be  the  priviledge  of  free-men  of  royal 
burrows,  and  no  other  incorporation  or  person  within  this 
kingdom,  to  buy  or  sell,  in  great  or  whole  sale,  wine,  wax» 
silks,  spiceries,  wald,  and  other  materials  for  dying;  and 
that  no  other  incorporation  or  person  within  this  kingdom 
shall  have  power  to  import  or  export  the  same,  or  to  import 
any  other  commodities,  except  such  as  are  allowed  to  them 
by  this  present  act :  but  prejudice  to  noble-men,  prelates, 
barones  and  others,  of  their  priviledge  of  importing  any  of 
the  saids  goods,  for  the  proper  use  of  themselves  and  their 
families  allanerly.  Likeas,  his  Majesty,  with  consent  fore- 
said, doth  hereby  enact  and  declare.  That  it  shall  be  leisom 
to  any  of  his  Majesties  good  subjects,  or  any  person  that 
shall  buy  from  them,  to  export  forth  of  this  kingdom,  by  sea  or 
land,  all  manner  of  corns  that  are  of  the  grouth  of  the  king- 
dom, all  manner  of  cattel,  nolt,  sheep,  horse,  coal,  salt,  and 
wool,  skins,  hydes,  and  all  other  native  commodities  of  the 
kingdom :  And  that  it  shall  be  leisom  to  the  burghs  of  re- 
gality and  barony,  by  any  of  their  burgesses  or  members  of 
society,  to  export  all  their  own  proper  manufacturie,  or  such 
goods  as  shall  be  bought  by  them  in  fairs  or  markets ;  and 
that  it  shall  be  leisom  to  the  saids  burghs  of  regality  or  ba- 
rony, or  societies  erected  or  to  be  erected  for  manufacturies, 
and  all  others  exporting  the  native  growth  of  the  kingdom 
as  aforesaid,  to  import,  in  return  of  the  saids  goods  exported, 
or  of  the  fraught  and  hire  of  the  ships,  the  goods  and  com- 
modities following,  viz.  Timber,  iron,  tar,  soap,  lint,  lint- 
seed,  hemp,  onions,  or  other  necessars,  for  tillage  or  build- 
ing, or  for  the  use  of  their  foresaid  manufacturie ;  and  als,  to 
top  and  retail  all  commodities  whatsoever.  Likeas,  his  Ma- 
jesty, with  consent  of  the  said  Estates,  statutes  and  ordains. 
That,  if  any  man,  not  being  free-man  in  the  royal  burrows, 
shall  be  found  to  have  in  his  possession  any  goods  or  com- 
modities to  be  bought  or  sold,  exported  or  imported  by  him, 
contrair  to  this  present  statute,  and  the  priviledge  of  the 
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royal  burrows  granted  thereby,  the  saids  whole  goods  shall 
be  escheat,  the  one  half  to  his  Majesty,  and  the  other  half 
to  the  burgh  apprehender ;  add  that,  if  the  saids  goods  be 
apprehended  within  any  of  the  saids  royal  burrows,  or  the 
suburbs  or  appendicles  belonging  to  them,  or  within  their 
ports  or  harbors,  the  samin  may  be  summarly  seised  and 
secured,  as  goods  escheat  in  manner  foresaid ;  but  if  the  saids 
goods,  competent  only  to  freemen  of  royal  burrows,  shall  be 
found  or  alleadged  to  be  found  elsewhere :  they  shall  only 
be  arreasted  and  pursued  to  be  declared  escheat,  to  be  di- 
vided in  manner  above-written,  before  any  competent  judi~ 
cator,  as  accords  of  the  law ;  and  that,  upon  pretence  there- 
of, the  magistrates  of  burghs,  or  others  by  commission  from 
them,  or  any  of  their  inhabitants,  shall  not  search  or  seise 
upon  any  goods,  or  any  way  trouble  or  molest  his  Majesties 
good  subjects,  living  without  the  bounds  of  their  saids  burghs 
or  suburbs,  summarly  and  by  way  of  fact,  but  only  by  legal 
process  according  to  law,  upon  the  pretence  of  any  priviledge, 
custom  or  usage  whatsoever,  unless  the  persons  be  depre* 
hended  in  the  present  and  actual  transgression  of  the  pri- 
viledges  of  the  royal  burrows  above-written,  and  that  within 
the  bounds  of  the  saids  burghs,  suburbs  and  ports  thereof; 
under  the  pain  of  being  proceeded  against  as  committers  of 
ryot,  and  disturbers  of  his  Majesties  peace :  Likeas,  his 
Majesty,  with  consent  foresaid,  cassis,  annuls  and  rescinds 
all  acts  of  Parliaments  and  ratifications,  in  swa  far  as  they 
are  contrair  to  this  present  statute ;  and  ordains  letters  of 
homing  to  be  direct  summarly  at  the  instance  of  all  royal 
burrows,  against  all  and  whatsoever  persons  who  have  trans- 
gressed, or  shall  transgresse  the  foresaids,  priviledges,  as  the 
same  are  established  and  declared  by  this  present  act 

The  statute  1690,  cap.  \%  is  still  more  explicit  in 
its  phraseology.  It  sets  forth  in  the  preamble,  as  a 
principle  of  expediency,  that  all  controversies  about 
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**  trade  should  be  clearly  determined/'  and  therefore 
ordains. 

That  the  importing  of  all  foreign  commodities  and  mer- 
chandise, either  by  sea  or  land,  doth,  and  shall  belong  to  the 
freemen  inhabitants  of  their  Majesties  royal  burrows  allenar- 
ly,  excepting  cattel,  horses,  sheep,  and  other  bestial ;  and 
likewise  excepting  such  commodities  as  noblemen  and  ba- 
rons shall  import  for  their  own  use,  and  whereof  no  part 
shall  be  imported  for  sale :  And  likewise,  they  statute  and 
ordain.  That  the  exporting  by  sea  of  all  the  native  commo- 
dities of  this  kingdom  doth  and  shall  belong  to  the  freemen 
inhabitants  of  the  royal  burrows  only,  excepting  corns,  cattel, 
horses,  sheep,  mettals,  minerals,  coals,  salt,  lime  and  stone ; 
but  prejudice  to  noblemen  and  barons  to  export  as  much  of 
the  other  native  product  of  the  kingdom,  i^hether  staple 
commodities  or  others,  as  may  answer  to  the  value-of  the 
commodities,  which  shall  be  imported  by  them  for  their  own 
use,  as  said  is :  As  also,  but  prejudice  to  all  the  lieges,  to 
transport  by  land  out  of  this  kingdom  all  the  native  com- 
modities thereof;  and  in  case  any  person  shall  do  in  the 
contrar  of  this  present  act,  they  shall  be  punished  according 
to  the  tenor  of  the  acts  of  Parliament  made  against  unfree 
traders,  in  all  points :  Declaring  hereby,  that  the  inhabitants 
of  burghs  of  regalities  and  baronies  and  others,  shall,  and 
may  trade  in  buying  and  selling  all  native  commodities  ;  and 
likewise  may  retail  all  foreign  comipodities,  providing  they 
buy  these  foreign  commodities  from  some  of  the  freemen  of 
the  royal  burrows,  bearing  scot  and  lot  therein,  and  no  other- 
wise. 

The  act  1698,  cap.  19,  entitled,  an  "  act  regulating 

the  trade  betwixt  burghs  royal  and  burghs  of  regality, 

barony  and  others,'*  declares, 


•  » 

That  in  time  coming,  the  exporting  of  the  native  goods 
from  this  kingdom,  and  the  importing  of  foreign  goods  into 
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the  kiogdoni,  is  the  privilege  of  the  freemen  and  burgesses 
of  burghs  royal,  and  of  such  to  whom  the  said  privilege  shall 
be  communicate,  exclusive  of  all  others,  excepting  the  ex- 
portation of  corns,  cattel,  horse,  nolt,  sheep,  coal,  salt,  me- 
tals and  minerals,  lime  and  stone,  and  but  prejudice  to  noble- 
men and  barons,  to  export  the  native  products  growing  or 
manufactured  in  their  lands,  and  to  import  foreign  commo- 
dities for  their  own  use,  and  not  for  sale  answering  to  the 
value  of  such  export,  excepting  also  the  privileges  granted 
by  law  to  declared  manufactories,  and  societies  for  fishing. 
And  farther,  it  is  declared,  That  in  time  coming,  the  inha^ 
bitants  of  burghs  of  regality  and  barony,  and  others,  may 
trade,  buy  and  sell  all  native  commodities,  as  also  retail  fo- 
reign cominodities,  providing  they  buy  these  foreign  com- 
modities from  some  of  the  freemen  of  the  burghs  royal,  or 
of  such  burghs  who  shall  get  the  foresaid  communication, 
and  who  pay  scot  and  lot  within  burgh,  and  no  otherwise ; 
and  the  grant  of  these  privileges  in  favours  of  the  royal  bur- 
roughs shall  have  execution  in  the  way  and  manner  prescri- 
bed by  the  12th  act,  2d  sess.  of  this  current  Parliament,  anr 
MO  1690,  in  favours  of  royal  burroughs. 

And  the  act  1 698,  cap.  20,  appoints  commissioners 
to  determine  the  disputes  between  the  royal  burghs  and 
burghs  of  regality  and  barony,  especially  in  regard  to 
the  subdivision  of  the  £•  10  of  the  £•  100  of  the  tax- 
roll  of  the  burghs  royal,  declared  by  the  act  16939 
cap.  SO,  (commonly  called  the  Buchan  Stent,)  to  be 
the  proportion  to  be  undertaken  by  the  burghs  of  re- 
gality  and  barony  during  the  subsistence  of  Mr  Buchan's 
contract.  A  detail  of  the  proceedings  of  these  com- 
missioners is  given  in  tbe  Appendix  to  Volume  X.  of  the 
Scottish  acts  of  Parliament,  published  by  Mr  Thomas 
Thomson. 
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The  incorporated  trades  derive  their  privileges^  dther 
from  the  crown,  by  special  charters,  from  the  magis- 
trates, by  seals  of  cause,  or  from  immemorial  and  unin- 
terrupted usage,  especially  if  they  be  represented  in 
council  by  a  deacon. 

The  act  1424,  cap.  89>  directs,  that  '*  ilk  craft  should 
"  have  a  deacon." 

This  appointment  or  choice  of  a  deacon  seems  after- 
wards to  have  been  suspended,  or  taken  away  by  sub- 
sequent statutes ;  but,  by  a  general  charter  of  King 
James  VI.  in  1581,  the  trades  are  to  have  deacons,  not- 
withstanding the  act  1555,  cap.  52.  These  deacons 
are  sometimes  chosen  by  the  magistrates,  from  a  leet 
presented  to  them  by  the  incorporations ;  but  more  fre- 
quently by  the  incorporations  themselves. 

The  act  1457,  <^P-  67,  declares.  That  "  the  sellers 
<*  in  merchandize  be  freemen  of  burghs,  indwellers  with- 
**  in  burgh.** 

The  act  1487*  cap.  107>  is  as  follows : 

Item^  It  is  statute  and  ordained,  that  the  acte  of  Parlia- 
ment, touching  the  crafles-men  usand  and  dealand  with  mer- 
chandice,  micht  be  put  to  execution,  sa  that  he  that  is  a 
crafles-man,  outher  for-beare  his  merchandice,  or  else  re- 
nunce  his  craft,  but  ony  dissimulation  or  cullour,  under  the 
paine  of  escheit  of  the  merchandice,  that  he  usis  occupyand 
his  craft,  and  this  escheit  to  be  in-brocht  be  the  said  search- 
oures  to  our  Soveraine  Lordis  use,  and  compt  thereof  to  be 
maid  in  the  checker. 

The  act  1592,  cap.  152,  bearing.  That  "  it  is  not 
**  leisom  to  unfreemen,  but  to  burgesses,  to  exerce  the 
**  traffic  of  merchandize,  declares, 
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liemj  For*sainetkle  as  by  diverse  lawes  and  acts  of  Parlia- 
ment, it  is  statute  and  ordained  that  na  person  within  this 
reabne  sold  exerce  the  trafficque  of  merchandice,  bot  the 
burgesses  of  free  burrowes ;  quhilkis  have  not  bene,  nor  zit 
ar  observed,  be  reason  that  there  is  na  penaltie  irrogat  to  the 
persones,  contraveeners  thereof:  therefore  our  Soveraine 
Lord,  and  haill  Estaites  of  this  present  Parliament,  con- 
firmis,  ratifies  and  apprievis  the  saidis  actes,  constitutiones, 
and  everie  ane  of  them,  with  this  addition,  that  quha-so- 
ever  exercisis  the  said  trafficque  of  merchandise,  not  being 
free  burgesses,  their  haili  guddes  anfl  geare  sail  becum  in 
escbeitte,  the  ane  halfe  to  our  Soveraine  Lord,  and  the 
uther  halfe  to  the  burgh,  quhais  commissioner  or  collectour 
sail  first  apprehend  the  same.  And  to  the  effect  that  the 
saidis  escheittes  may  be  up-lifted,  his  Majestic  and  Estaites 
foresaidis  gives  and  grauntis  full  power  and  authoritie  to 
everie  ane  of  the  saidis  free  burrowes,  be  themselves  or  their 
commissioner  or  collectour,  quhom  they  sail  have  power  to 
depute  in  that  behalfe,  to  search  and  seeke  the  guddes  and 
geare  of  the  saidis  un-freemen  trafficquers,  to  intromet  there- 
with as  escheit :  and  to  deliver  ane  half  thereof  to  his  Hienes 
thesaurer,  and  the  uther  halfe  to  the  burgh,  quhairof  he  sail 
bii  appoynted  commissioner  or  collectour,  quhidder  it  be 
within  this  realme,  or  in  ony  uther  part,  quhair  the  same 
may  be  challenged :  and  to  arreist  the  saidis  guddes,  call, 
follow  and  persew  therefore,  before  un-suspected  baillies  or 
deputes,  quhom  they  sail  have  power  to  creat  to  that  eQect : 
and  ordainis  the  ane  halfe  of  the  said  escheit  to  be  intro- 
metted  with  be  the  said  commissioner  or  collectour,  as  said 
is,  to  be  applyed  to  the  commoun  Weill  of  the  said  burgli^ 
quha  sail  first  apprehend  the  saidis  escheitte  guddes ;  of  the 
quhilk  halfe  of  the  saidis  escheit  guddes,  there  sail  be  zeirlie 
compt  maid,  as  is  appoynted  of  the  commonn  gudde  of  the 
burgh :  Providing  always  that  this  present  act  be  not  pre- 
judicial! to  noble-men,  barronnes,  or  uther  landed  men ;  to 
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bring,  or  cause  bring,  or  have  merchandise  to  their  awki  par* 
ticular  nse  and  behoove,  swa  that  they  sell  not  the  same, 
or  make  merchandise  thereof  againe,  to  our  Soveraine  L^rdb 
lieges ;  quherein,  in  case  the  said  nqble-men,  barronnes,  and 
utheris  abone  written,  be  fund  or  apprehended  culpable, 
they  sail  be  reputed,  halden,  and  esteemed,  as  un-freemen 
trafficquers :  and  it  sail  be  leasum  to  the  saidis  free  bur- 
rowes,  or  their  commissioner  and  coUectonr  foresaid,  to  in- 
tromet  with  their  haill  guddes  and  geare,  as  escheitt,  and 
dispone  upon  the  same,  as  with  the  saidis  unfreemen's  guddes, 
in  maner  abone  written. 

And  by  1592,  cap.  154,  the  "  exercise  of  crafts  with- 
<<  in  suburbs  adjacent  to  burghs  is  forbidden/'  It  de- 
claresy 

That  in  all  time  cumming,  there  sail  be  na  exercise  of 
craftes  in  the  suburbes  adjacent  to  the  saidis  burrowes,  bot 
that  the  samin  sail  cease  in  all  times  hereafter ;  and  that  it 
sail  be  leasum  to  the  provest  and  baillies  of  the  saidis  bur* 
rowes,  and  their  deputes  and  officiares,  to  intromet  with  all 
the  warkes  that  sail  be  found  wroucht,  or  in  working; 
quhidder  the  materialles  thereof  apperteine  to  the  craftes- 
man  bimselfe,  or  to  quhatsumever  person,  and  to  escheit  the 
samin,  to  be  applyed  to  the  commoun  warkes  of  the  burgh 
nixt  adjacent  to  the  saids  suburbes. 

The  act  I6O7,  cap.  4,  "  anent  craftsmen,*'  declares, 

Our  Soveraigne  Lord,  and  Estaites  of  this  Parliament,  ra- 
tifies, approves  and  confirmes  the  act  of  Parliament  made  by 
King  James  the  Fifth  of  wortliie  memorie,  intituled,  Act  anent 
the  conduction  of  craftsmen,  whilk  is  the  hundreth  and 
elleventh  att,  in  the  haill  poynts,  articles  and  clauses  there- 
of; and  ordeins  the  samin  to  have  effect,  and  be  put  to  exe- 
cution in  tyme  comming  after  the  tennour  thereof,  not- 
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withstanding  wfaatsomever  act  or  statute  made  in  tlie  contrare 
thereof  sensyne. 

The  act  I6O7,  cap.  6,  "  against  unfreemen,"  is  as 
follows : 

Our  Soveraigne  Lord,  and  Estaites  of  this  present  Parlia- 
ment, ratifies,  approves  and  confirmes  all  acts,  lawes,  de- 
creits  and  priviledges  granted  or  given  in  favours  of  his 
Heighnes  free  royall  burrows :  And  considering  the  great 
hurt  and  skaith,  daily  sustained  by  the  burgesses  inhabitants 
of  his  Majesties  royall  burrowes,  wha  underlyes  and  beares 
all  burdings  imposed  upon  the  estaite  of  burrowes,  in  all  his 
Majesties  services,  throw  the  continuall  enteresse  of  unfree 
traffikers,  dwelling  in  divers  parts  of  this  realme,  not  being 
burgesses  of  the  saids  royall  burrowes,  and  neverthelesse 
keepes  and  halds  open  buiths,  buyes  and  selles  marchandice, 
and  otherwyse  uses  the  liberties  and  priviledges  of  free  bur- 
gesses, as  if  they  were  burgesses  and  actuall  residents  within 
the  saids  royall  burrowes,  in  manifest  defraud  of  our  Sove- 
raigne Lords  customes,  and  to  the  prejudice  of  the  liberties 
of  the  saids  free  royall  burrowes :  And  therefore  statutes 
and  ordeins,  that  all  unfree  persons  not  being  actuall  burges- 
ses of  the  saids  free  royall  burrowes,  wha  beares  not  burding 
and  payes  not  taxt  and  stent  to  his  Majestic,  shall  desist  and 
cease  from  using  of  any  trade  of  marchandice,  or  of  the  li- 
berties and  priviledges  foresaids  of  the  saids  free  royall  bur- 
rowes, under  the  paines  conteined  in  the  acts  of  Parliament 
made  anent  unfree  traffickers  of  before ;  and  that  letters  of 
homing  be  direct  hereupon,  charging  whatsomever  unfree- 
men,  and  usurpers  of  the  priviledge  of  the  saids  burrowes, 
to  finde  sufficient  caution  for  obedience  of  this  act :  And  als 
that  letters  of  horning  be  direct  upon  all  acts  and  decreits  of 
burrowes,  given  at  their  conventions  betwix burgh  and  burgh, 
and  burgesses  of  free  burrowes,  upon  ane  simple  charge  of 
ten  dayes  without  calling  of  the  partie. 

p2 
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Tbe  act  1661,  cap.  47,  inhibits  and  discharges  *'  all 
**  tradesmen  and  mechanics  to  import  from  foreign  parts 
'<  any  made  work  belonging  to  that  trade  or  calling 
•*  whereof  they  are  freemen,  or  to  vend  the  same,  or 
"  any  such  ware  brought  home  by  merchants,  in  their 
**  shops  or  otherways,  under  the  pain  of  confiscation, 
"  the  one-half  to  his  Majesty's  use,  and  the  other  to  the 
"  apprehender  or  pursuer  of  the  same.'* 

The  12th  of  Queen  Anne,  cap.  12,  was  passed  to 
^*  enable  such  officers  and  soldiers  as  have  been  in  her 
<*  Majesty's  service  during  the  late  war  to  exercise 
"  trades." 

And  the  act  56th  of  Geo.  III.  cap.  67f  was  passed 
with  a  similar  object  of  enabling  "  such  officers,  marines, 
^*  and  soldiers,  as  have  been  in  the  land  or  sea  service, 
"  or  in  the  marines,  or  in  the  militia,  or  any  corps  of 
"  fencible  men,  since  the42dof  Geo.  III.  (June  1802,) 
**  to  exercise  trades."    It  is  in  the  following  terms  : 

<*  Whereas,  there  have  been,  and  are  divers  officers,  ma* 
<*  riners,  soldiers  and  marines,  who  have  served  his  Majesty 
<*  in  the  late  wars  by  sea  and  land,  some  of  whom  are  men 
*^  that  used  trades,  others  that  were  apprentices  to  trades 
'*  who  have  not  served  out  their  times,  and  others  who,  by 
<<  their  own  industry,  have  made  themselves  apt  and  fit  for 
*'  trades;  many  of  whom,  the  wars  being  now  ended,  would 
**  willingly  employ  themselves  in  those  trades  which  they  were 
^  formerly  accustomed  to,  or  which  they  are  apt  or  able-to  foK 
**  low  and  make  use  of  for  getting  their  living  by  their  own  la- 
*<  hour,  but  are  or  may  be  hindered  from  exercising  those 
<  trades  in  certain  cities  and  corporations,  and  other  places 
<<  within  this  kingdom,  because  of  certain  bye-laws  and  cus- 
<*  toms  of  those  places ;''  for  remedy  whereof,  be  it  enacted. 
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That  all  sucb  officers,  mariners,  soldiers  and  marines,  as  have 
been  at  any  time  employed  in  the  service  of  his  Majesty,  since 
the  2Sd  day  of  Jane  1802,  and  have  not  since  deserted  the  said 
service,  and  also  the  wives  and  children  of  such  officers,  marin- 
ers, soldiers  and  marines,  may  set  up  and  exercise  such  trades 
as  they  are  apt  and  able  for  in  any  city,  town,  or  place  with* 
in  this  kingdom,  without  any  let,  suit  or  molestation  of  any 
person  or  persons  whatsoever,  for  or  by  reason  of  the  using 
of  such  trade;  nor  shall  such  officers,  mariners,  soldiers  or  ma^ 
rines,  or  their  wives  or  children,  during  the  time  they  shall  ex- 
ercise such  trades,  be  removeable  from  such  respective  place 
or  places,  to  his,  her  or  their  last  legal  place  of  settlement,  by 
virtue  of  any  law  now  in  being  relative  to  the  settlement  of 
the  poor,  until  such  person  or  persons  shall  become  actually 
chargeable  to  such  parish  or  place ;  and  if  any  such  officer 
or  officers,  mariner  or  mariners,  soldier  or  soldiers,  marine 
or  marines,  or  the  wife  or  any  child  of  any  such  officer,  ma- 
riner, soldier  or  marine,  shall  be  sued,  impleaded  or  indicted 
in  any  court  whatsoever  within  this  kingdom,  for  using  or 
exercising  any  such  trades  as  aforesaid,  then  the  said  officer 
or  officers,  mariner  or  mariners,  soldier  or  soldiers,  marine 
or  marines,  or  the  wife  or  cliild  of  any  such  officer,  mariner, 
soldier  or  marine,  making  it  appear  to  the  same  court,  where 
they  are  so  sued,  impleaded  or  indicted,  that  they  have 
served  his  Majesty  as  aforesaid,  or  that  he,  she,  or  they,  is 
or  are  the  wife  or  wives,  child  or  children  of  such  officer  or 
officers,  mariner  or  mariners,  soldier  or  soldiers,  marine  or 
marines,  who  shall  have  so  served  his  Majesty,  shall,  upon 
the  general  issue  pleaded,  be  found  not  guilty  in  any  plaint, 
bill,  information,  or  indictment  exhibited  against  them,  and 
such  person  or  persons  who,  notwithstanding  this  act,  shall 
prosecute  the  said  suit  by  bill,  plaint,  information  or  indict- 
ment, and  shall  have  a  verdict  passed  against  him  or  them, 
or  become  nonsuit  therein,  or  discontinue  his  or  their  said 
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suit,  shaU  pay  unto  stch  o£Bcer  or  offioers,  mariner  or  ma- 
riaers,  soldier  or  soldiers,  marine  or  marines,  or  the  wife  or 
child  of  such  officer,  mariner,  soldier  or.marine  respectively, 
double  costs  of  suit,  to  be  recovered  as  any  other  costs  at 
common  law  may  be  recovered ;  and  all  judges  and  jurors 
before  whom  any  such  suit,  information,  or  indictment  shall 
be  brought,  and  all  other  persons  whatsoever,  are  to  take 
notice  of  this  present  act,  and  shall  ccmform  themselves 
thereto ;  any  statute,  law,  ordinance,  custom,  or  provision 
to  the  contrary  in  anywise  notwithstanding. 

II.  And  be  it  further  enacted.  That  it  shall  and  may  be 
lawful  for  any  two  or  more  Justices  of  the  Peace  for  the  coun- 
ty, city,  town,  or  place  where  any  such  officer,  mariner,  sol- 
dier, or  marine,  shall  set  op  and  exercise  any  trade  as  afore- 
said, to  cause  such  mariner,  soldier  or  marine,  to  be  sum- 
moned before  them  in  the  city,  town  or  place  where  such  of- 
ficeri  mariner,  soldier,  or  marine,  shall  set  up  and  exercbe 
such  trade  as  aforesaid,  in  order  to  make  oath  of  the  place 
of  his  last  legal  settlement,  which  oath  the  said  justices  are 
hereby  empowered  to  administer,  and  such  officer,  mariner, 
soldier,  or  marine,  is  hereby  directed  to  obey  such  summons, 
and  to  make  oath  accordingly ;  and  such  justices  are  hereby 
required  to  give  an  attested  copy  of  such  affidavit  so  made 
before  them  to  the  person  making  the  same,  in  order  that  he 
may  produce  it  when  required ;  which  attested  copy  shall  at 
any  time  be  admitted  as  evidence  as  to  such  last  legal  setde- 
ment  before  any  of  his  Majesty's  Justices  of  the  Peace  at  any 
general  or  quarter  sessions  of  the  peace :  Provided  always, 
that  in  case  any  snch  officer,  mariner,  soldier,  or  marine, 
shall  be  again  summoned  to  make  oath  as  aforesaid ;  then  on 
such  attested  copy  of  the  oath  by  him  formerly  taken  being 
produced  by  him,  or  by  any  other  person  on  his  behalf^  such 
officer,  mariner,  soldier,  or  marine,  shall  not  be  obliged  to 
take  any  other  or  further  oath  with  regard  to  his  legal  settle- 
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meot,  bat  shall  leave  a  copy  of  saeh  attested  copy  of  his  ex- 
amination, if  required. 

III.  And  be  it  further  enacted.  That  this  act,  and  every 
part  thereof^  shall  extend  to  all  officers  and  soldiers  who  have 
personally  served  in  the  militia,  or  any  of  the  feucible  regi- 
ments, from  the  said  S2d  day  of  June  1802,  for  the  term  of 
five  years,  and  have  been  honourably  discharged. 

IV.  Provided  always,  that  tliis  act  shall  not  be  in  anywise 
prejudicial  to  the  privileges  of  the  universities  of  Cambridge 
and  Oxford,  or  either  of  them,  or  extend  to  give  liberty  to 
any  person  to  set  up  the  trade  of  a  vintner,  or  to  sell  any 
wine  or  other  liquors  within  the  said  universities,  without  li- 
cence first  had  and  obtained  from  the  vice-chancellor  of  the 
same  respecdvely. 

DECISIONS TRADE,  &C. 

Keli  and  others  v,  Stentmasters  of  Saltcoats,  27.  May  1794, 
F.  C— Skirving  v.  Smellie,  19.  Jan.  1803,  F.  C— Wrights 
of  Glasgow,  8.  March  1765,  ift. — Crooks,  &c.  v.  Turnbull, 
4.  Dec.  1776,  F.  C. — Fothringham  v,  Langlands,  13. 
Dec.  1776,  ib. 

Weavers  of  Stirling,  21.  March  1628,  Mor.  p.  1903.— Town 
of  Linlithgow  r.  Inhabitants  of  Bo'ness,  30.  Jan.  1663,  ib. 
1904,  and  Sup.  XL  299.— Town  of  Cupar,  24.  June  1664, 
ib.  1905. — Davidson  u.Town  of  Inverness^  14.  June  1667, 
ib.  1983.— Town  of  Perth,  21.  July  and  4.  Dec.  1669,  ib. 
1905.— Deacons  of  Stirling,  S.July  1671,  ift.  1907.— Town 
of  Glasgow  V.  Shaw,  20.  Dec.  1678,  ib.  1 908,  and  Sup.  III. 
lis  &  269 — ^Trades  of  Canongate  v.  Earl  of  Roxburgh, 
22.  Feb.  169i,  ib.  Sup.  IV.  159!— Buchanan  v.  Mary's 
Chapel,  10.  Jan.  1695,  ib>  Sup.  IV.  239 — Buchan  v.  Towns 
of  Musselburgh  and  Dalkeith,  12.  Feb.  1696,  ib.  310. — 
Tweeddale  and  Pirie  r<  Litsters  of  Edinburgh,  4.  Feb. 
1696,  i6.  304.— Guildry  of  Stirling  v.  The  Trades,  8.  Jan, 
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1697,  Diet  p.  1916.— BroWn  t.  Town  of  Edinburgh,  80. 
Feb.  1707,  Sup.  IV.  666.— Tailors  of  Edinburgh  v.  Tailors 
of  Canongate,  26.  June  1707,  and  16.  June  1708,  Diet 
1917,  &  Sup.  V.  47. — Magistrates  of  Edinburgh  v.  Coun- 
try Brewers,  17.  July  1711,  ib.  74.— Dean  of  Guild  of 
Aberdeen  v.  Burnet,  21.  Dec.  1711,  Diet.  1919. — ^Girdle- 
smiths  of  Culross  v.  Watson,  IS.  Jan.  1785,  iBt  1984. — 
Inhabitants  of  Maryburgb,  &c.  v.  Governor  of  Fort  Wil- 
liam,  31.  Jan.  1786,  Elchies,  No.  5. — Merchant  Company 
of  Edinburgh  v.  Roo,  86.  Jan.  1787,  ib.  No.  8. — Barbers 
of  Edinburgh  v.  M«Duff,  1.  Dec.  1788,  Diet  1925.— 
Hog  r.  Flockhart,  &c.  26.  Jan.  1748,  ib.  1926.— Gaildry 
of  Dunfermline  v.  The  Trades,  84.  Nov.  1748,  Elchies, 
No.  5.  voce  Privilege. — Corporation  of  Mary's  Chapel  r. 
Kellie,  14.  Jan.  1747,  Diet  1931.— Magbtrates  of  Kirk- 
wall, 30.  June  1747,  Elchies,  No.  85.  A.  ^— Maltmen  of 
Glasgow  v.  Tenant,  10.  Feb.  1749,  Diet  1984. — Coopers 
of  Perth  V.  Davidson,  &c.  8.  July  1752,  ib.  1988.— Burgh 
of  Kirkwall,  16.  July  1755,  ift.  1943,  affirmed  on  appeal. 
— Cordiners  of  Glasgow  v.  Dunlop,  &c.  3.  Dec.  1756»  A. 
1948.— Tailors  of  Perth  v.  Lyon,  10.  Dec.  1756,  ib.  1947. 
^-*  Hammermen  of  Glasgow  r.  Dunlop,  &c.  19.  Feb.  1757, 
t^.  1950. — Smith  v.  Guildry  of  Inverness,  Dec.  1757,  ib. 
]  952 — Barbers  of  Edinburgh  v.  Barbers  of  Canongate, 
2.  Dec.  1760,  ih.  1954.— Whyte  v.  Taylors  of  Glasgow, 
23.  Nov.  1762,  ib.  1959 — Wrights  of  Glasgow  r.  Cross, 
8.  March  1765,  ib.  1961. — Goodfellow  v*  Qaromermenof 
Stirling,  4.  July  1766,  ib.  1968.— Shoemakers  of  Edin- 
burgh V.  Murray,  4.  July  1766,  ib.  1968. — Coppersmiths 
of  Edinburgh  v.  Aberdour,  6.  Aug.  1768,  ib.  1966.— 
Wrights  of  Haddington  v.  Begbie,  1771,  ib.  ib. — Scot,  &c. 

V.  Dickieson,  &c.  3.  Dec.  1772,  *.  1967 Freeland,  &c. 

V.  Weavers  of  Glasgow,  29.  Jan.  1778,  ib.  1975. — Bakers 
of  Edinburgh  v.  £|^wie,  4.  Dec.  178J^  ib.  1976 — Reid  v. 
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Corporation  of  Mary's  Chapel,  27.  May  1790,  ib.  1977.— 
Trades  of  Aberdeen  v.  The  Magistrates,  28.  May  179S, 
tA.  1979.— Muir  v.  Kay  and  others,  21.  Nov.  1798,  ib. 
App.  No.  5.  A.  t — Goldsmiths  of  Edinburgh  v.  Cuning- 
ham,  &c.  2.  March  1802,  ib.  Na  10. — Marshall  o.  Lamont, 
8.  March  1803,  ib.  No.  14. — Weavers  of  Lanark  t;.  Por- 
teoos,  &c.  6.  March  1804,  ib.  No.  16. — Hammermen  of 
Canongatei;.  Carfrae,  11.  Dec.  1807,  »ft.No.  18.— -Cr«g, 
&c  V.  Forrester,  26.  Jan.  1808,  ib.  No.  19. — Bakers  of 
Haddington  v.  Smith,  10.  June  1808,  ib.  No.  4.  t;.  ^  Pri- 
vikgeJ* — Bakers  of  Perth  t;.  Gloag,  &c.  5.  July  1808,  ib. 
No.  22.  A.>— Wrights  of  Glasgow  v.  Dunn,  24.  Feb.  1809, 
F.  C. — Sprott  V.  Scott  and  others,  6.  Dec.  1810,  affirmed, 
Dow.  IV.  290. — Incorporation  of  Masons,  &c.  v.  Lorimer 
and  Miller,  16.  Feb.  1813.— Wrights  &  Masons  of  Ports- 
burgh  V.  Combe,  22.  Jan.  1818. — Guildry  of  Stirling  t;. 
Weir,  27.  Nov.  1823.— Corporation  of  Tailors  v.  Torry, 
31.  Jan.  1824. — Kennedy  v.  Hannay,  23.  Nov.  1692,  Sup. 

IV.  39 Town  of  Perth  v.  The  Shoemakers,  16.  Jan. 

1711,  Mor.  11821. — MItchelson,  &c.  v.  M'Kenzie,  4.  and 
7.  June  1740,  Elchies,  No.  2.  v.  "  Cammimiii/.** — Muir- 
head  v.  Magistrates  of  Haddington,  July  1748,  Mor. 
2507 Maltmen  of  Glasgow  v.  Luke,  30.  Nov.  1749,  El- 
chies, No.  6.  voce  "  Community.** — Weavers  of  Cupar  v, 
Wilson,  &c.  18.  June  1785,  Mor.  2007.— M'Ausland  v. 
Montgomery,  Jan.  1793,  ib.  2010. — Porteous  r.  Maxwell, 
3.  June  1801,  ib.  App.  No.  9.  h.  L — Skirving,  &c.  v.  Smel- 
lie,  &c.  19.  Jan.  1803,  ib,  10921.— Mowat  t;.  Tailors  of 
Aberdeen,  1.  June  1825. 
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Tailors  of  Glasgow,  v.  M^Kecbny,  25.  March  1777,  Mor. 
2014.— Shoemakers  of  Perth  v.  M«Martin,  24.  Feb.  1790, 
t6.— Muir,  &c.  V.  M'Bean,  &c.  19.  Feb.  1793,  2004.— 
Manson  v-  M'Donald,  17.  Dec.  1895,  ib.  2015.— Bakers 
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of  Haddington  v.  Begbie,  15.  Jan.  1796,  ib.  8017.— Flesh- 
ers  of  Dundee  v.  Woodcock,  24.  Feb.  1808,  At>p.  No.  20 
A.  t — Kirkwood  v.  Tailors  of  Canongate,  19.  Jan*  1811. 
— Corporation  of  Mary's  Chapel  v.  M^Cormick,  30.  Jan* 
1814. — M^Ewan  and  Fergusson  v*  Davidson,  27.  Jane 
1816. — Fleshers  of  Haddington  v.  Sandie,  26.  Jan.  1819. 
— Coopers  of  Glasgow  v.  Grant,  23.  Feb.  1822. — Moodie 
V.  Gibson,  17.  Dec.  1822. 


Vni.  PRISONS. 

Prisons  or  jails  in  Scotland  serve  two  purposes : — 
they  are  a  place  of  confinement  and  security  for  crimi- 
nals, either  previous  to  trial,  or  in  modum  poena,  and 
they  are  also  a  receptable  for  insolvent  debtors.  The 
first  enactment  requiring  prisons  to  be  erected  in  every 
burgh,  was  the  act  1597f  ^>op»  ^3>  which  ordains. 

That  there  be  sufBcient  and  sure  jailles  and  warde-houses 
bigged,  up-halden  and  mainteined  be  the  provest,  baillies, 
councell,  and  communities  of  the  saidis  burrowes,  upon  their 
awin  commoun  gude,  or  otherwayes  upon  the  charges  of  the 
burgh  ;  and  that  for  sure  imprisoning,  warding,  keiping  and 
deteining  of  all  sik  persones,  transgressoures  of  his  Hienesse 
lawes,  upon  their  awin  expenses,  alsweill  criminall  as  civill, 
as  sail  be  presented  unto  them,  be  the  schireffe  of  the  schire, 
or  stewards  and  baillies  of  regalities,  within  the  quhilk  the 
saids  burghes  ar  situate,  and  speciallie  quhair  their  judica- 
torie  sittis ;  and  alswa  all  uthers  persones  presented  ather  to 
warde,  be  vertew  of  their  awin  authoritie  within  burghes,  or 
utherwayes,  upon  letters  of  caption  directed  to  them. 

By  l6l7f  cap.  8.  §  15,  (being  an  act  for  the  direc- 
tion of  those  in  the  commission  of  the  ^ace,)  it  is  de- 
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it 


dared,  that  *'  the  saids  oommissioners  shall  take  notice^ 
*<  in  all  sherifl^oms  where  there  are  any  jails  and  prison- 
<*  houses  within  any  burgh,  that  the  same  may  be  kept 
'*  up  and  not  suffered  to  decay  or  become  ruinous  ;  and 
'*  if  there  be  any  shire  where  there  is  not  any  jail  or 

prison-house,  they  shall  inform  his  Majesty^s  council 

thereof,  that  they  may  appoint  and  give  order  for 
<<  building  of  one  within  the  head  burgh  of  the  shire  ; 
^*  and  according  to  the  direction  to  be  given  thereanent, 
**  the  justice  shall  be  holden  to  proceed/' 

Section  17«  of  the  same  statute  declares,  that  **  all 
^*  magistrates  of  burghs,  and  keepers  of  any  jails  or 
**  prisons,  shall  receive  into  their  prisons  all  such  per- 
*'  sons  as  either  shall  be  brought  by  constables,  or  sent 
"  unto  them  by  warrants  under  the  hand  of  any  one 
*'  justice  of  the  peace,  (the  saids  justices  causing  satisfy 
^<  for  their  entertainment ;)  and  if  any  magistrates  or 
« their  jailors  suffer  any  persons,  committed  by  the  jus- 
**  tices  to  their  prisons,  to  escape,  they  shall  be  conding- 
"  ly  punished  therefor  at  the  discretion  of  his  Majes- 
"  ty's  council/' 

These  provisions  are  repeated,  in  the  same  words,  in 
the  subsequent  statute  l66l,  cap.  38. 

The  act  21.  of  Geo.  II.  cap.  19*  §  9*  declares  all 
forts  erected  or  to  be  erected  by  the  King,  in  the  shires 
of  Dumbarton,  Stirling,  Perth,  Kincardine,  Aberdeen, 
Inverness,  Nairn,  Cromarty,  Argyle,  Forfar,  Banff, 
Sutherland,  Caithness,  Elgin,  Ross,  and  the  stewartry 
of  Orkney,  to  be  lawful  prisons  ;  and  the  commanding 
officers  in  such  forts  are  required  to  obey  all  legal  or- 
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ders  and  warrants  directed  to  them  for  the  receiving, 
detaining  or  releasing  prisoners  committed  to  them  by 
the  civil  magistrates. 

And  the  act  16.  of  6ea  IL  cap.  SI,  fixes  the  *'  pu- 
nishment of  persons  who  shall  aid  or  assist  prisoners 
to  attempt  to  escape  out  of  lawful  custody •''  This 
varies  with  the  degree  of  punishment  previously  de^ 
nounced  against  the  convicted  prisoner*  It  is  not  ne- 
cessary, however,  to  quote  the  words  of  the  act* 

The  statute  59.  of  Geo.  III.  cap.  61,  <*  to  enable 
'*  counties  and  stewartries  in  Scotland  to  give  aid  to 
<<  royal  bui^hs  situated  therein,  for  the  purpose  of  im- 
<*  proving,  enlarging  or  rebuilding  their  jails;  or  to  im- 
^<  prove,  enlarge  or  rebuild  common  gaols  of  counties 
<*  and  stewartries  which  are  not  the  gaols  of  burghs," 
is  as  follows : 


"  Whereas  the  gaols  in  the  different  royal  burghs  in  Scot- 
land are  in  general  insecure  and  incommodious:  And  where- 
as, although  by  the  law  of  Scotland  burghs  are  bound  to 
provide  and  maintain  proper  gaols,  yet  the  means  of  many 
such  burghs  are  insufficient  for  the  necessary  improvement 
thereof;  wherefore  it  is  expedient  that  counties  and  stew- 
artries in  Scotland  should  be  enabled  to  contribute  to- 
wards the  expense  that  may  be  required  for  improving, 
enlarging  or  rebuilding  the  gaols  of  the  royal  burghs 
of  Scotland,  within  the  same :  And  whereas  it  is  expe- 
dient that  when  common  goals  of  counties  and  stewar- 
tries in  Scotland  are  not  the  gaols  of  royal  burghs,  such 
counties  and  stewartries  should  be  enabled  to  improve^ 
enlarge  or  rebuild  such  common  gaols  :^'  Be  it  enact- 
ed, &c.  That  if  the  magistrates  and  council  of  any  royal 
burgh  shall  deem  it  expedient  to  solicit  aid  and  assistance 
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from  the  county  or  stewartry  in  which  the  same  shall  be  si- 
tuated, towards  improving,  enlarging  or  rebuilding  the  gaol 
of  any  such  royal  burgh,  they  shall  transmit  to  the  Clerk 
of  Supply  of  such  county  or  stewartry,  a  proposal  in  writing 
for  the  consideration  of  the  Commissioners  of  Supply  of  such 
county  or  stewartry, 

II.  And  be  it  enacted,  That  the  said  clerk  of  supply,  up- 
on receiving  such  proposal,  shall  transmit  it  without  delay 
to  the  convener,  who  shall  call  a  meeting  of  the  Commis- 
sioners of  Supply  of  such  county  or  stewartry,  for  the  consi- 
deration of  the  said  proposal,  by  public  advertisement  in  one 
or  more  newspapers  published  in  said  county  or  stewartry, 
or  if  no  newspaper  is  published  therein,  by  advertisement  in 
such  newspaper  or  newspapers  as  the  convener  usually  in- 
timates public  county  meetings  in  for  the  said  county  or 
stewartry,  of  which  meeting  six  weeks'  previous  notice  at  the 
least  shall  be  given. 

III.  And  be  it  further  enacted.  That  no  person  shall  be 
entitled  to  vote  at  any  meeting  to  be  held  under  this  act,  who 
sball  not  be  a  Commissioner  of  Supply,  possessed  of  the  db- 
mmym  vtUe  of  lands  valued  at  L.lOO  Scots,  or  the  factor  of 
an  absent  Commissioner  of  Supply  so  qualified,  duly  autho- 
rised to  attend  and  vote  for  his  constituent  at  such  meeting. 

IV.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
for  such  Commissioners  of  Supply,  or  a  majority  of  them,  at 
any  such  meeting,  if  they  shall  think  fit,  before  coming  to  a 
final  resolution  upon  any  such  proposal,  to  appoint  a  com- 
mittee of  their  number  to  confer  with  the  magistrates  and 
town-council  making  such  proposals,  and  for  the  purpose 
of  arranging  with  them  all  the  details  that  may  be  necessary 
to  enable  the  Commissioners  of  Supply  to  satisfy  themselves 
as  to  the  propriety  of  affording  aid  towards  the  purpose  so- 
licited, and  for  settling  the  plan  or  plans  necessary  for  the 
execution  of  the  work,  and  for  ascertaining  the  expense  there- 
of. 
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V.  And  be  it  enacted,  That  after  being  satisfied  as  to  the 
propriety  of  affording  such  aid,  and  also  as  to  all  such  details 
as  may  be  necessary  for  settling  the  plan  of  the  work,  and 
the  expense  thereof,  it  shall  and  may  be  lawful  for  the  said 
Commissioners  of  Sapply,  at  any  meeting  specially  called 
for  that  purpose,  or  a  majority  of  them  then  assembled,  to 
resolye  to  give  such  aid  as  they  may  think  fit  towards  im- 
proving, enlarging  or  rebuilding  any  such  gaoL 

VI*  And  be  it  enacted.  That  a  copy  of  the  resolutions  of 
such  meeting,  signed  by  the  Clerk  of  Supply  of  such  county 
or  stewartry,  shall  thereupon  be  transmitted  to  the  magi- 
stmtes  and  town-council  of  the  biirgh  by  whom  such  pro- 
posal shall  have  been  made;  and  if  within  fourteen  days  af- 
ter such  resolutions  shall  have  been  received  by  such  magi- 
strates and  town«council,  they  shfill  signify  their  willingness 
to  such  Clerk  of  Supply  to  proceed  to  improve,  enlarge  or 
rebuild  their  gaol,  in  the  manner  that  shall  have  been  ex- 
pressed in  such  resolutions,  then  the  Commissioners  of  Sap- 
ply  of  such  county  or  stewartry  shall  be  and  become  bound 
to  raise  the  money  they  shall  have  agreed  to  contribute  for 
the  purpose  specified  in  such  resolutions  so  transmitted  as 
aforesaid,  by  an  assessment,  which  they  are  hereby  autho- 
rised to  make  in  the  manner  directed  by  this  act. 

VII.  And  be  it  enacted,  That  such  assessment  shall  be 
made  as  follows ;  namely,  upon  all  lands  and  heritages  con- 
tained in  the  valuation  books  of  such  county  or  stewartry, 
according  to  the  valued  rent  of  such  lands  and  heritages, 
and  upon  all  inhabited  houses  within  such  county  or  stew- 
artry, of  the  annual  value  of  five  pounds  Sterling  or  up- 
wards, according  to  such  annual  value ;  that  is  to  say,  for 
every  five  pounds  Scots  that  shall  be  assessed  on  every  one 
hundred  pounds  Scots  of  the  valued  rent  of  lands  and  heri- 
tages, there  shall  be  assessed  the  sum  of  one  penny  Sterling 
on  every  pound  Sterling  of  the  annual  value,  according  to 
which  such  inhabited  houses  shall  be  assessed  for  the  house 
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tax  ;  but  it  is  hereby  expressly  provided  and  declared,  that 
inhabited  houses,  though  of  the  annual  value  of  five  pounds 
Sterling  or  upwards,  erected  or  to  be  erected  on  lands  va- 
lued in  the  valuation  books  of  the  said  county  or  stewartry, 
and  chargeable  with  assessment  imposed  by  this  act  on  lands 
and  heritages  so  valued  to  a  greater  amount  than  the  sum 
for  which  the  said  inhabited  houses  would  be  chargeable  un- 
der this  act,  shall  not  also  be  liable  to  the  assessment  here- 
by imposed  on  inhabited  houses  of  the  aforesaid  value. 

VIII.  And  be  it  further  enacted.  That  such  assessment 
shall  be  made  in  the  proportions  aforesaid,  by  such  Com- 
missioners of  Supply,  at  a  meeting  to  be  held  for  that  pur- 
pose, and  shall  be  directed  to  be  levied  at  such  times  as  shall 
be  specified  in  the  order  making  the  assessment,  so  that  the 
sums  resolved  to  be  levied  may  be  collected  within  the  pe- 
riod requisite  for  accomplishing  the  purposes  for  which  such 
aid  or  assistance  shall  have  been  resolved  to  be  given. 

IX.  And  be  it  enacted.  That  such  assessment  upon  lands 
and  heritages  shall  be  collected  by  the  collector  of  the  cess 
in  such  county  or  stewartry,  and  such  assessment  upon  in- 
habited houses  shall  be  collected  by  the  collector  of  the  as- 
sessed taxes  levied  upon  such  houses;  and  all  the  powers 
and  authorities  granted  by  any  act  or  acts  of  Parliament  to 
such  collector  of  the  land-tax,  and  to  such  collector  of  the 
assessed  taxes,  for  the  levying  and  recovering  thereof  re- 
spectively, are  hereby  given  and  granted  for  the  levying  and 
recovering  of  such  assessment 

X.  And  be  it  enacted.  That  all  sums  of  money  levied  by 
any  such  collector  of  the  land-tax,  or  collector  of  the  assess- 
ed taxes  respectively,  for  or  in  respect  of  such  assessment, 
shall,  after  retaining  an  allowance  for  their  trouble,  not  ex- 
ceeding the  allowance  made  to  them  for  collecting  the  land- 
tax  and  assessed  taxes  respectively,  be  paid  over  and  ac- 
counted for  by  every  such  collector,  to  such  person  or  per- 
sons, and  at  such  time  or  times,  as  shall  be  directed  by  the 
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said  Commissioners  of  Supply :  and  if  any  such  collector 
shall  not  so  pay  and  account  for  the  same  accordingly,  every 
such  collector  so  making  default  shall  forfeit  double  the 
sum  so  neglected  to  be  paid»  to  be  recovered  with  interest 
thereon  by  the  Clerk  of  the  Commissioners  of  Supply,  who 
shall  sue  for  the  same  before  the  judge-ordinary  of  the 
bounds,  with  costs  or  expenses  of  process ;  and  such  for- 
feiture shall  be  applied  to  the  purposes  for  which  such  as- 
sessment was  imposed  and  levied. 

XI.  And  be  it  enacted,  That  the  amount  of  every  such 
assessment  shall  be  wholly  paid  by  the  owners  of  lands  as 
well  as  houses :  Provided  nevertheless,  that  the  whole  of 
such  assessment  upon  houses  shall  be  paid  by  the  occupiers 
thereof  in  the  first  instance ;  but  they  shall  be  entitled,  and 
they  are  hereby  authorised,  to  retain  from  their  landlords, 
out  of  the  first  year's  rent,  the  whole  amount  of  such  assess- 
ment, which  such  landlords  are  hereby  required  and  obliged 
to  allow  as  part  of  the  rent  due  for  such  inhabited  bouses, 
on  production  and  delivery  of  the  collector's  receipt  for  the 
same. 

XII.  And  be  it  enacted.  That  in  all  cases  where  any  com- 
mon gaol  of  any  county  or  stewartry  in  Scotland  is  not  the 
gaol  of  a  royal  burgh,  it  shall  and  may  be  lawful  from  time 
to  time,  for  any  five  or  more  of  the  Commissioners  of  Sup- 
ply of  any  such  county  or  stewartry,  by  a  writing  under  their 
hands  addressed  to  the  convener  of  such  county,  to  require 
him,  within  six  weeks  from  the  date  of  such  requisition  being 
made,  to  call  a  meeting  of  the  Commissioners  of  Supply  of 
such  county  or  stewartry,  to  take  into  consideration  the  state 
of  such  common  gaol ;  and  such  convener  shall  thereupon 
call  such  meeting  of  the  Commissioners  of  Supply  of  such 
county  or  stewartry,  to  be  held  within  six  weeks  from  the 
date  of  the  receipt  of  such  requisition,  by  pliblic  advertise- 
ment in  one  or  more  newspapers  published  in  such  county 
or  stewartry ;  or  if  no  newspaper  is  published  therein,  by 
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advertisement  in  ituch  newspaper  or  newspapers  as  the  con* 
yener  Hsually  intimates  public  county  meetings  in  for  such 
ooQBty  or  stewartry. 

XIII.  And  be  it  enacted,  That  at  such  meeting,  or  at  some 
adjoumment  thereof,  such  Commissioners  of  Supply  shall 
settle  and  determine  whether  any,  and  what  improvement  or 
enlargement  of  such  common  gaol  is  necessary,  or  if  it  is  ne- 
cessary to  rebuild  the  same ;  and  before  coming  to  a  final 
resolution  as  to  the  plan  proper  to  be  adopted,  shall  and 
may,  if  they  think  fit,  appoint  a  committee  of  their  number 
to  procure  plans  and  estimates,  and  to  arrange  all  necessary 
details,  to  enable  the  said  commissioners  to  come  to  a  final 
determination  as  to  the  mode  of  proceeding  to  be  adopted : 
Provided  always,  that  nothing  herein  contained  shall  em- 
power or  authorise  the  rebuilding  of  such  common  gaol  of 
any  county  or  stewartry  in  any  burgh  or  town,  other  than 
the  burgh  or  town  in  which  such  common  gaol  is  at  present 
situated. 

XIV.  And  be  it  enacted.  That  at  such  first  meeting,  or  at 
some  adjournment  thereof,  it  shall  and  may  be  lawful  for  the 
said  Commissioners  of  Supply,  or  a  majority  of  them,  to  re- 
solve and  determine  to  what  amount  such  county  or  stewar- 
try shall  be  assessed  for  the  improvement,  enlargement,  or 
rebuilding  of  any  common  gaol  therein,  and  shall  then,  or 
at  some  subsequent  meeting,  to  be  held  for  that  purpose, 
make  such  assessment^  and  direct  the  same  to  be  levied  at 
such  times  as  shall  be  specified  in  the  order  making  the  as- 
sessment, so  that  the  sums  resolved  and  determined  to  be 
levied  may  be  collected  within  the  period  requisite  for  ac- 
complishing the  purposes  for  which  the  same  is  to  be  levied ; 
which  assessment  shall  to  such  amount  be  made  and  collect- 
ed iu  the  manner  herein  before  directed  with  regard  to  as- 
sessments on  counties  andstewartries,  for  aid  to  royal  burghs, 
towards  improving,  enlarging,  and  rebuilding  their  gaols. 

XV.  And  be  it  enacted.  That  every  proprietor  of  an  ea-- 
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tailed  estate,  srho  shall  pay  asseasmeiits  under  this  act,  shall 
be  a  creditor  to  the  succeeding  heirs  of  entail  in  the  manner 
after  mentioned,  for  three-fourth  parts  of  the  money  so  to  be 
paid. 

XVI.  And  be  it  enacted,  That  the  person  or  persons  ha- 
ving right  to  the  claim  arising  from  money  so  to  lie  paid  as 
aforesaid,  by  the  proprietor  of  an  entailed  estate^  in  discharge 
of  assessments  under  this  act,  may,  after  the  expiration  of 
one  year  from  the  death  of  such  prc^rietor,  require  the  heirs 
succeeding  to  such  estate  to  repay  the  said  three-»fourth  parts 
of  the  said  money  so  paid,  with  the  legal  interest  thereof, 
from  the  term  at  which  the  said  succeeding  heir's  right  to  the 
rents  of  the  estate  shall  commence,  upon  receiving  a  proper 
assignment  and  conveyance  of  the  said  claim;  and  if  the 
money  so  due  be  not  paid  within  three  months  after  such  re- 
quisition, it  shall  be  lawful  for  the  person  or  persons  having 
right  thereto,  to  sue  the  said  heirs  in  the  manner  directed 
for  the  recovery  of  money  expended  in  the  improvements  of 
entailed  estates,  by  an  act  passed  the  tenth  year  of  the  reign 
of  his  present  Majesty,  intituled.  An  act  to  encourage  the  im- 
provement of  lands,  tenements,  and  hereditaments,  in  that 
part  of  Great  Britain  called  Scotland,  held  under  the  settle- 
ments of  strict  entaiL 

XVU.  And  be  it  enacted,  That  the  same  rules  of  relief 
among  succeeding  heirs  of  entail,  and  their  heirs  and  their 
successors,  of  the  claims  for  debt,  and  of  preference  in  com- 
petition of  rents,  and  in  subjecting  defenders  to  the  payment 
of  costs,  shall  take  place  with  regard  to  monies  expended 
by  the  proprietors  of  entailed  estates,  in  payment  of  assess- 
ments under  this  act,  as  are  enacted  by  the  said  act^  passed 
in  the  tenth  year  of  the  reign  of  his  present  Majesty,  with 
respect  to  monies  expended  by  proprietors  of  entailed  estates 
in  making  improvements  upon  their  estates,  for  increasing  the 
rents  and  value  thereof. 

XVIIL  And  be  it  enacted,  That  such  Commissioners  of 
Supply  shall  have  power,  and  they  are  hereby  authorised  and 
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empowered,  to  borrow  and  take  up  at  interest,  on  the  secu- 
rity of  the  assessment  hereby  authorised  to  be  levied,  such 
sum  or  sums  of  money  as  they  shall  judge  requisite  for  de- 
fraying the  share  or  proportion  of  the  expense  of  improving, 
enlarging,  or  rebuilding  any  gaol,  towards  the  expense  of 
which  they  may  think  fit  to  contribute ;  or  for  improving, 
enlarging^  or  rebuilding  such  common  gaol  of  the  county  or 
stewartry,  as  the  case  may  be ;  |)roTided  that  the  whole  a- 
monnt  of  the  money  so  borrowed  shall  not  exceed  such  sum 
as  they  shall  have  resolved  to  contribute ;  and  it  shall  be 
lawful  for  such  G>mmissioners  of  Supply,  and  they  are  here- 
by empowered,  to  assign  or  make  over  the  whole  or  any 
part  of  the  assessment  hereby  authorised  to  be  made,  to  any 
person  or  persons  willing  to  lend  money  on  the  security 
thereof,  at  a  rate  not  exceeding  five  pounds  Sterling  per 
centum  per  antntm ;  and  every  such  assignment  shall  be  made 
and  executed  by  the  clerk  of  supply,  being  specially  autho- 
rised to  do  so,  at  a  general  meeting  of  the  Commissioners 
of  Supply,  and  shall  be  entered  into  a  book  or  books  to  be 
kept  by  him  for  that  purpose ;  which  book  or  books  may  be 
seen  and  perused  by  any  parson  or  persons  interested  there-^ 
in,  without  fee  or  reward ;  and  all  such  assignments  so  exe- 
cuted shall  be  transferable  by  indorsement,  duly  subscribed 
by  the  party  transferring,  in  tha  presence  of  one  or  more  sub- 
scribing witness  or  witnesses. 

XIX.  And  be  it  enacted.  That  it  shall  and  may  be  lawful 
for  such  Commissioners  of  Supply  to  appoint  a  commiHee  of 
their  number  to  superintend  the  execution  of  any  work  to 
which  they  may  so  contribute,  or  which  they  may  so  resold 
to  execute  (as  the  case  may  be,)  and  the  proper  application 
of  the  money  contributed  for  that  purpose. 

XX.  And  be  it  enacted.  That  when  the  gaol  of  any  royal 
burgh,  to  the  improving,  enlarging  or  rebuilding  of  which, 
aid  shall  have  been  afforded  under  this  act,  shall  have  been 
completed,  and  with  any  yards,  courts,  out-effices,  or  con- 
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venienaes  therein,  shall  be  used  for  confining  debtors,  felons, 
vagrants,  and  other  delinquents,  the  magistrates  and  town* 
council  of  the  burgh  wherein  the  same  shall  be  situated,  and 
the  gaoler  or  keeper,  gaolers  or  keepers  of  such  gaol,  shall 
be  respectively  answerable,  to  all  intents  and  purposes  what- 
soever, for  the  safe  custody  of  all  such  persons  as  shall  frooi 
time  to  time  be  committed  to  his  or  their  custody  in  such 
gaol,  in  the  like  manner  as  any  magistrates  and  town-coun- 
cil, and  the  gaolers  employed  by  them,  now  are  by  law  lia- 
ble ;  and  such  magistrates  and  council  shall  have  the  same 
power  over  such  gaol,  and  the  gaolers  and  keepers  thereof, 
and  the  debtors,  felons,  vagrants,  and  other  delinquents  who 
shall  be  confined  therein,  as  they  had  in  the  gaol  before  the 
same  shall  have  been  improved,  enlarged,  or  rebuilt ;  and 
such  magistrates  and  town-council,  so  soon  as  any  such  gaol, 
so  improved,  enlarged,  or  rebuilt,  shall  be  delivered  over  to 
them,  shall  be  bound  and  obliged  to  keep  and  maintain  the 
same  in  good  and  sufficient  repair  from  the  funds  of  the 
burgh  in  all  time  coming. 

XXI.  ^  And  be  it  further  enacted,  that  if  it  shall  be  found 
necessary,  for  the  purpose  of  improving,  enlarging,  or  re- 
building any  gaol  of  any  royal  burgh  now  existing,  that  the 
prisoners  therein  should  be  removed  during  the  period  of 
such  improvement,-  enlargement,  or  rebuilding,  it  shall  be 
lawful  for  the  magistrates  of  the  burgh  within  which  such 
gaol  is  situated,  to  remove  such  prisoner  or  prisoners  to  any 
secure  place  of  confinement  within  the  said  burgh,  or  to  any 
other  gaol  within  the  said  county  or  stewartry,  until  such  im- 
provement, enlargement  or  rebuilding  shall  be  completed ; 
and  it  shall  be  lawful  for  all  persons  legally  authorised  to  com- 
mit other  debtors,  felons,  and  delinquents,  to  commit  them  to 
the  same ;  and  when  any  such  improved,  enlarged,  or  new 
gaol  shall  be  fit  for  the  reception  of  prisoners,  it  shall  be 
lawful  for  the  magistrates  and  town- council  of  the  burgh  in 
which  such  improved,  enlarged,  or  new  gaol  shall  be  situat- 
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ed,  and  the  keeper  or  keepers  of  such  gaol,  to  remove  there- 
to all  such  debtors,  felons,  and  other  prisoners,  as  shall  then 
be  confined  in  such  other  secure  place  of  confinement;  and 
such  removal  or  removals,  and  the  airings  or  exercising  of 
the  prisoners  who  shall  be  confined  in  the  improved,  enlarg- 
ed, or  new  gaol,  in  any  yards,  courts,  out-offices,  or  conve- 
niences thereto  belonging,  shall  not  be  deemed,  or  taken  to 
be  an  escape  or  escapes :  Provided  always,  that  the  magis- 
trates of  such  burghs  shall  continue  to  be  responsibletbr  the 
safe  custody  of  all  such  debtors,  felons,  and  other  prisoners, 
during  their  removal  to  or  confinement  in  such  other  place 
of  confinement. 

XXII.  And  be  it  enacted.  That  if  it  shall  be  found  ne- 
cessary for  the  improving,  enlarging  or  rebuilding  any  com- 
mon gaol,  within  any  county  or  stewartry,  not  being  the  gaol 
of  a  royal  burgh,  that  the  prisoners  therein  should  be  re- 
moved during  the  period  of  such  improvement,  enlargement 
or  rebuilding,  it  shall  be  lawful  for  the  justices  of  the  peace 
for  such  county  or  stewartry  in  general  sessions  assembled, 
to  direct  the  removal  of  such  prisoners,  and  for  all  persons 
legally  authorised  to  commit  other  debtors,  felons  and  de- 
linquents, to  any  secure  place  of  confinement  within  such 
county  or  stewartry,  until  such  improvement,  enlargement 
or  rebuilding  shall  be  completed ;  and  when  any  such  im- 
proved, enlarged  or  new  gaol  shall  befit  for  the  reception  of 
prisoners,  it  shall  be  lawful  for  such  justices  so  assembled  as 
aforesaid,  to  direct  the  removal  thereto,  of  all  such  debtors, 
felons,  or  other  prisoners  as  shall  then  be  confined  in  such 
secure  place  of  confinement,  and  should  by  law  be  confined 
in  such  common  gaol  of  the  county  or  stewartry ;  and  such 
removal  and  removals,  and  the  airings  and  exercisings  of  tlie 
prisoners  who  shall  be  confined  in  such  improved,  enlarged 
or  new  gaol,  in  any  yards,  courts,  out-offices  or  conveniences 
thereto  belonging,  shall  not  be  deemed  or  taken  to  be  an 
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escape  or  escapes ;  and  the  legal  responsibility  for  the  safe 
custody  of  all  persons  committed  to  such  gaol)  and  the  bar* 
den  and  obligation  to  keep  and  maintain  the  same  in  good 
condition,  shall,  after  such  improvement,  enlargement  or  re- 
building, be  no  ^ays  altered  thereby,  or  by  any  thing  in  this 
act  contained. 

XXIIL  And  be  it  enacted.  That  if  any  person  or  persons 
shall  think  himself  herself  or  themselves  aggrieved  by  any 
assessment  imposed  by  virtue  of  this  act,  it  shall  and  may 
be  lawful  for  such  person  or  persons,  within  three  months 
after  any  such  assessment  shall  have  been  demanded,  but 
not  afterwards,  to  appeal  against  the  same  to  the  ji^stices  of 
the  peace  at  the  quarter  sessions  of  the  county  or  stewartry 
wherein  the  subject-matter  of  the  complaint  shall  have  arisen; 
giving  fourteen  days'  notice  of  such  appeal  to  the  collector 
of  the  assessment,  and  lodging  with  such  appeal  a  bond, 
with  sufficient  surety  or  caution  for  fulfilling  and  implement- 
ing the  sentence  to  be  pronounced,  and  for  paying  such  ex- 
))enses  as  shall  be  awarded  by  the  said  justices  of  the  peace, 
who  are  hereby  authorised  to  determine  the  matter  in  dis- 
pute, and  their  judgment  shall  be  exclusive  of  all  other  ju- 
risdiction, and  shall  be  final  and  conclusive  without  being 
subject  to  review  in  any  court  whatsoever. 

XXIV.  And  be  it  further  enacted.  That  no  action  or  suit 
shall  be  commenced  against  any  person  or  persons,  for  any 
thing  done  in  pursuance  or  by  virtue  of  this  act,  after  su 
calendar  months  from  the  time  the  fact  was  committed,  or 
the  cause  of  action  had  occurred  for  which  such  action  or 
suit  shall  be  brought ;  and  the  defender  or  the  defenders  in 
any  such  action  or  suit  may  produce  this  act,  and  plead  that 
the  same  was  done  by  authority  and  in  virtue  thereof;  and 
if  it  shall  appear  so  to  be  done,  or  if  any  such  action  or  suit 
shall  be  brought  after  the  time  hereby  limited  for  bringing 
the  same,  then  and  in  such  case  the  defender  or  defenders 
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shall  be  assoilzied  from  such  action  or  suit,  and  the  pursuer 
or  pursuers  therein  shall  be  found  liable  to  pay  the  whole 
expense  of  process  incurred  by  the  defender  or  defenders. 

XXV.  And  be  it  further  enacted.  That  this  act  shall  be 
deemed  and  taken  to  be  a  public  act,  and  shall  be  judicially 
taken  notice  of  as  such  by  all  judges,  justices  and  others, 
without  being  specially  pleaded. 

Act  of  sederunt,  11.  Feb.  I67I9  Magistrates  must 
have  sufficient  prisons. — Act  of  sederunt,  14.  June 
1671,  Magistrates  shall  not  allow  prisoners  to  go  out, 
except  in  cases  of  sickness. — Act  of  sederunt,  5.  Feb. 
167^9  and  18.  July  17^0,  Magistrates  may  liberatepri- 
soners,  when  a  discharge  is  presented. 

See  title  "  Bankrupt.** 


IX.  CONVENTXOK  OF  ROYAL  BURGHS. 

The  object  of  these  conventions,  and  the  obligation 
on  the  burghs  to  send  commissioners,  are  fully  set  forth 
in  the  statutes  appointing  them  to  be  held. 

The  act  1487,  cap.  Ill,  requiring,  "  That  commis- 
"  sioners  of  burghs  compear  once  in  the  year  in  Inver- 
**  keithing,"  declares  the  purpose  of  the  meeting  to  be, 

To  commoun  and  treate  upon  the  weilfare  of  merchandice, 
the  gude  rule  and  statutes  for  the  commoun  profite  of  bur- 
rowes ;  and  to  provide  for  reroeid  upon  the  skaith  and  in- 
juries susteined  within  the  burrowes;  and  quhat  burgh  that 
coropeiris  not  the  said  date  be  their  commissares,  to  paye  to 
the  coastes  of  the  commissares  five  pound ;  and  zearly  to 
have  our  Soveraine  Lordis  letter  to  destreinzie  herefore,  and 
for  the  inbringing  of  the  samin. 

The  aet  1578,  cap.  64,  confirms  all  privileges  grant- 
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ed  to  burghs,  and  the  inhabitants  of  burghs,  '*  with  this 
**  addition,  Giving  them  freedom  and  priyilege  to  con- 
''  vene  four  times  in  the  year  for  such  matters  as  con- 
*^  cern  their  estate,  and  that  in  what  burgh  it  shall  be 
^'  thought  most  expedient  by  the  most  part  of  the  said 
**  burghs :  Providing  always,  for  eschewing  of  tumults, 
**  that  there  be  present  at  the  said  conventions  for  every 
•«  burgh  in  number  one,  except  the  town  of  Edinburgh, 
"  to  have  one  more  than  the  other  burghs/' 

The  act  1581,  cap.  119»  ratifies  and  confirms  these 
statutes :  And, 

For  the  better  observation  of  the  saidis  conventiones  be 
sik  burrovirs,  as  bes  heretofoir  not  sent  their  commissioners 
at  onie  time  thereto,  hes  statute  and  ordained,  that  in  time 
cuniming,  quhen  onie  conventiones  of  burrowes  is  appoynted, 
be  the  maist  pairt  of  the  saidis  burrowes,  or  be  the  burgh  of 
Edinburgh,  and  onie  sex  or  aucht  of  the  rest,  the  burgh 
warned  thereto  be  ane  missive  bill  of  the  provest  and  baillies 
of  the  burgh,  quhair  the  said  convention  is  to  be  balden,  or 
utherwayes  lauchfullie  cited  thereto,  and  not  compeirand  be 
their  commissioner  sufiicientlie  instructed,  sail  pay  for  the 
charges  of  the  burghes  that  sail  convene  the  summe  of  twen- 
tie  pundes;  and  ordainis  the  Lordes  of  Councell  and  Ses- 
sion to  grant  and  direct  letters  of  horning  or  poynding 
against  the  burrowes  absent  fra  the  same  convention,  and 
adjudged  bee  the  remanent  burrowes  to  have  incurred  the 
said  paine  and  unlaw ;  and  this  at  the  instance  of  the  bur^ 
of  Edinburgh,  without  farther  proces  or  calling  of  pairty 
thereto ;  the  saids  Lords  seand  the  act  autbenticklie  sub- 
scrived  be  the  clerk  of  that  convention,  that  they  ar  absent 
and  convict,  as  said  is. 

DECISIONS. 

Mill  V.  Magistrates  of  Montrose,  28.  Jan.  1624.-^Trades 
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and  Magistrates  of  Inverness  v.  Guildry,  1 1.  Feb.  1724. — 
Magistrates  of  Inverkeithing,  29.  Jan.  1745. — Anderson, 
&c  V.  Sinclair,  &c.  19.  Nov.  1748.— Stodart,  &c.  v.  Dai- 
ry mple,  &c.  7.  Aug.  1778. — ^Gardiner  v.  Magistrates  of 
Kilrenny,  9.  March  1826. 


X.    RUINOUS  HOUSES. 

Houses  in  burgh  may  fall  into  decay  in  consequence 
of  the  culpable  or  even  wilful  neglect  of  the  proprie- 
tors. This  may  happen  in  the  case  of  liferenters,  who 
are  unwilling  to  be  at  the  expense  of  repairs,  which  are 
chiefly  to  benefit  the  fiars«  But  damage  to  the  adja- 
cent houses,  and  danger,  or  even  great  deformity  occa- 
sioned by  such  neglect,  call  upon  the  magistrate  to  in- 
terfere. Accoi*dingly  there  are  two  acts  which  give 
special  directions  on  the  subject. 

The  statute  1594,  cap.  226,  "  anent  the  upholding 
"  of  the  decayed  lands  within  burgh,"  ordains. 

That  the  provest  and  baillies  of  ilke  burgh  sail,  at  the  in- 
stance of  the  heritoures  of  the  landes  within  the  samin,  upon 
citation  of  the  partie,  take  summar  cognition  of  the  estaite 
of  the  landes,  houses,  or  tenementes  within  the  burgh,  be  <• 
ane  condigne  inquest  of  the  nichtboures  thereof;  and  gif 
the  samin  be  found  aulde,  decayed,  and  ruinous  in  ruife, 
sclaites,  dures,  windowes,  fiuring,  loftis,  tymmer-wark,  and 
walles,  or  onie  of  them,  and  ane  land  bigged  of  aulde,  and 
throw  lang  time  decayed,  in  sik  sort  that  it  be  already  inha- 
bitable^ or  that  within  short  time  may  becum  fnhabitable,  in 
that  case,  to  decerne  that  the  conjunct  fear  or  life-renter  sail 
repaire  the  saids  landes,  and  tenementes  in  the  partes 
theirof  decayed,  as  sail  be  found  De  the  said  inquest,  within 
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the  space  of  zeire  and  day  nixt  after  tbey  be  required  their- 
to  be  the  heritoars ;  and  Failzeing  thereof,  dedairis  that  it 
sail  be  frie  to  the  heretour  to  enter  to  the  possession  of  the 
same,  to  have  the  setting,  raising,  using  and  disponing  their- 
upon,  in  all  time  camming,  as  gif  there  war  na  life-rent,  or 
conjunct  fee  standing  theirof:  Providing  alwaies,  that  suf- 
ficient security  in  the  burgh,  quhair  the  landes  or  tene- 
mentes  lyis,  be  tane,  for  termelie  payment  to  the  conjunct 
fears  or  life-renteris  theirof,  induring  their  life-time,  of  sik 
mail!  and  dewtie,  as  the  samin  presentlie  gives  the  time  of 
the  said  cognition,  or  micht  reasonablie  give  in  that  estait, 
in  case  it  be  not  presentlie  set,  deduceand  alwaies  the  annu- 
alles,  and  other  burding  lajrnd  theirupon :  And  this  to  be 
extended  to  all  brunt  and  waist  lands,  and  against  all  con- 
junct fears  present  and  to  cum  within  burgh. 

And  the  act  1663,  cap.  6,  **  anent  ruinous  houses 
^  in  royal  burghs,"  after  stating  in  ^he  preamble  the 
necessity  for  repairing  them  to  prevent  accidents. 

Ordain  the  provest  and  bailies  of  the  burgh  where  such 
ruinous  houses  are,  to  cau$e  warn  and  charge  all  persons, 
that  have  or  pretends  right  to  the  property  of  such  lands 
and  buildings,  or  any  annual-rents  forth  theirof,  to  cause 
build  or  repair,  in  a  decent  way,  within  year  and  day,  such 
houses  and  buildings  as  have  been  wast  and  not  inhabited 
three  years  before  the  date  of  this  present  act,  or  shall  be 
wast  and  not  inhabited  thereafter  by  the  foresaid  space  of 
three  years,  or  else  to  sell  the  same  to  others,  to  be  build- 
ed  within  the  same  space  of  year  and  day ;  and  to  charge 
all  known  persons,  personally  or  at  their  dwelling  placeef, 
and  by  open  proclamation  at  the  paroch-kirk  or  mercat- 
cross  of  the  burgh ;  and  all  others  by  open  proclamation 
at  the  said  mercat-cross  and  paroch-kirk ;  and  in  case  of 
their  absence  out  of  this  realm,  at  the  cross  of  Edinburgh, 
and  peer  aod  shoar  of  Leith,  «ipon  threescore  dayes,  with 
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certificatiou  to  tbem  if  they  failzie,  the  said  provest  and  bail- 
lies  shall  cause  the  saids  lands  and  tenements  to  be  valaed 
by  certain  persons,  to.be  chosen  and  sworn  by  them  for 
that  eflfect,  and  sell  the  same  to  any  person  that  will  buy  them, 
and  pay  the  price  of  the  same  to  these  owners,  if  they  be 
known ;  and  if  they  be  not  known,  to  consign  the  prices  there- 
of in  the  hands  of  the  proTest,  one  of  the  baillies,  or  dean 
of  gild  of  the  said  burgh,  to  be  forthcoming  to  these  who 
have  interest  thereto ;  and  if  no  man  will  buy  them,  it  shall 
be  lawfuU  to  the  said  provest  and  baillies,  after  apprising 
thereof,  as  said  is,  and  payment  or  consignation  of  the  prices 
of  the  same,  to  cast  down  the  said  ruinous  houses  and  cause 
build  the  same  of  new :  And  his  Majesty,  with  advice  fore- 
said, declares.  That  it  shall  not  be  lawful  in  time  coming,  to 
any  maner  of  person  to  pursue  them  nor  their  successors 
therefore,  nor  pretend  any  right  or  interest  thereto,  but  that 
the  said  right  shall  be  a  perfect  security  to  the  builders 
thereof  and  their  successors. 


XI.   ARRESTING  STRANGERS. 

The  act  I673,  cap.  8,  relates  to  the  arrestment  of 
strangers,  or  those  who  are  not  domiciled  in  the  burgh, 
for  debts  due  to  inhabitant  burgesses.  It  is  in  these 
terms: 

Our  Soveraign  Lord  considering,  that  the  burrows  royal 
have  been  in  use  to  arreast  strangers,  who  live  without  their 
respective  burghs,  for  all  debts  due  by  them  to  any  of  the 
inhabitants,  burgesses  of  the  said  royal  burrows,  any  maner 
of  way,  without  distinction ;  do  daily  force  them  to  find  cau- 
tion to  compear  before  the  town-courts,  or  otherwise  go  to 
prison,  to  the  great  hurt  and  prejudice  of  the  leiges,  who, 
being  strangers,  and  not  able  to  find  caution  within  burgh, 
are  oftentimes  summarly  incarcerat,  without  any  just  cause. 
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to  their  great  damage,  expences,  and  disgrace :  For  remeid 
whereof,  his  Majesty,  with  advice  and  consent  of  his  Estates 
of  Parliament,  statutes  and  ordains,  that,  in  time  coming,  no 
burgesse  nor  other  inhabitant  of  any  royal  burgh  shall  have 
power,  or  be  permitted,  to  arreast  any  of  his  Majesty's  sub- 
jects of  this  kingdom,  who  live  outwith  the  burgh,  or  force 
them  to  find  caution,  or  imprison  them  as  said  is,  for  any 
debt  whatsoever,  except  allanerly  for  horse-meat  or  mans- 
meat,  abuilzements,  or  other  merchandice  due  by  strangers 
to  burgesses :  for  which  they  have  no  other  security  but 
their  own  compt-books ;  and  for  which  the  said  priviledge 
of  arreastment  shall  only  be  competent  to  the  merchant,  inn- 
keeper, or  stabler,  respective^  from  whom  the  samin  was 
gotten,  and  to  whom  it  was  originally  addebted  ;  so  that  in 
case  the  samin  be  assigned  to  any  other  burgess,  the  assignee 
shall  not  have  the  benefit  of  that  priviledge :  And  siklike, 
if  strangers  have  given  band  or  other  security  for  the  mans- 
meat,  horse-meat,  abuilzements^  or  other  merchandice,  the 
merchant,  innkeeper,  or  stabler,  respective^  shall  not  have 
the  benefit  of  the  foresaid  priviledge,  but  shall  be  left  to 
pursue  for  their  respective  debts  before  the  judge  ordinar 
as  accords.  And  in  regard  that  burghs  of  regality  and  bar- 
rony  do  assume  the  same  priviledge ;  therefore  his  Majesty, 
with  advice  foresaid,  inhibits  and  discharges  the  magistrates 
of  these  burghs  to  arreast  or  incarcerat  any  persons  who  are 
not  burgesses,  inhabitants  in  their  burgh,  for  any  maner  of 
debt :  And  it  is  hereby  declared.  That  if  any  magistrate  of 
any  burgh  shall  presume  to  do  in  the  contrair  hereof^  they 
shall  be  punished  for  wrongous  imprisonment  of  his  Majes- 
ties leiges. 

DECISIONS. 

Salmon  v.  Lindsay,  19.  July  1623,  and  case  of  the  Town  of 
Edinburgh,  1.  March  1626,  Mor.  p.  1983.— Hal iburton 
V.  Simpson,  24.  Jan.  1650,  Sup.  L  478 — Kincaid,  29. 
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No¥.  1609,  ib.  1982.— Dick  v.  Town  of  Edinburgh,  22. 
Feb.  1677,  ib.  198i,  and  Sup.  IIL  132.— AlsU^  v.  Ross, 
Jan.  1688,  Sup.  11.  29,  and  III.  486.— Scot  v.  Sandilands,. 
&c.  7.  Dec  1744,  Diet  p.  1929. 


XII.   SEISINS  IN  BUROH. 

■ 

The  purpose  of  the  act  1567,  cap.  27,  is  to  secure  to 
the  public  accurate  information  regarding  the  rights 
and  burdens  affecting  property  within  burgh.  It  en- 
acts, "  That  no  seisin  be  given  within  burgh  of  any 
*'  manner  of  land  or  tenement  within  the  same  in  any 
"  time  coming,  but  by  one  of  the  bailies  of  the  burgh 
"  and  common  clerk  thereof ;  and,  if  any  seisin  be 
"  otherways  given,  hereafter  to  be  null,  and  of  none  a- 
"  vail,  force  nor  effect.** 

And  by  the  act  1681,  cap.  11,  all  seisins  and  rever- 
sions  within  burgh  must  be  recorded  in  the  court-books 
of  the  burgh  within  sixty  days  from  their  date. 

See  title  "  Registration.^ 


XIII.    CONFIRMATION  OF  PRIVILEGES. 

This  title  dhall  be  closed  with  a  notice  of  those  sta^ 
tutes  which  confirm  all  previous  acts  in  favour  of  royal 
burghs. 

The  act  1563,  cap.  86,  is  as  follows : 

Item^  Our  said  Soveraine  Ladie,  with  advise  of  hir  saidis 
three  Estaites  in  this  present  Parliament,  ratifies,  apprievis, 
and  confirmis  all  actes  of  Parliament,  statutes,  priviledges. 
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and  immunities  quhatsumever  given  and  granted  be  our  said 
Soveraine  Ladie,  or  uthers  her  predecessoures  quhatsum- 
ever,  in  favoures  of  the  burrowes,  provestes,  aldermen,  bail- 
lieSf  communities,  and  indwellers  within  the  samin,  with  all 
letters  and  executorial!  es,  that  hes  past  or  may  passe  there- 
upon, givand  expresse  command  be  thir  presentes,  to  the 
Lordes  of  our  Soveraine  Ladies  College  of  Justice  and  Ses- 
sion, to  give  and  direct  sik  reasonable  letters,  as  they  or  onie 
of  them  will  desire,  or  hes  had  of  before :  commanding  and 
chargeing  all  our  Soveraine  Ladies  lieges  and  subjectes,  that 
nane  of  them  take  upon  hand  to  attempt,  or  pretend  to  at- 
tempt, violate  or  breake  the  foresaides  lawes,  actes  of  Parlia- 
ment, statutes,  ordinances,  immunities,  or  uthers  priviledges 
quhatsumever,  given  and  granted  in  favoures  of  the  saides 
burrowes,  under  the  paines  conteined  in  the  samin,  and  un- 
der all  paine  and  offense,  that  they  and  everie  ane  of  them 
may  incur,  against  our  Soveraine  Ladies  anthoriQr  royal 
theirthrow. 

The  act  1567f  cap.  26,  "  anent  privileges  granted 
to  burghs,"  is  as  follows : 


«< 


liemf  Our  Soveraigne  Lord,  with  advise  of  his  Regent, 
and  the  three  Estaites  of  this  present  Parliament,  hes  rati- 
fied and  appreved,  and  be  thir  presentes  ratifies  and  ap- 
preves,  all  actes  and  constitutiones  of  Parliament,  maid  bee 
quhatsumever  our  Soveraine  Lordis  predecessoures  of  be- 
foir,  in  favouris  of  the  burrowes  and  burgesses  of  all  this 
realme,  inhabitantes  of  the  samin,  with  all  priviledges,  free- 
domes,  immunities  and  liberties,  granted  and  given  to  them, 
and  everie  ane  of  them,  in  ony  times  by-past :  And  decemis 
and  declaris  the  samin  to  have  full  strength,  force,  and  ef- 
fect, in  all  times  heirafter,  swa  that  the  samin  may  be  put  to 
full  and  dew  execution  in  all  poyntes,  and  to  stand  as  ane 
perpetual  law  to  them  and  their  successouris. 
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The  act  1578,  cap.  64,  ratifies  the  privil^es  of 
burghs,  and  contains  the  clause  relative  to  convention 
ofroyal  burghs  already  quoted. 

The  act  15799  cap*  85,  is  to  the  same  purpose. 

The  act  1594,  cap.  i£S5,  '*  anent  the  privileges  of 
"  burghs,"  is  in  the  following  terms  r 

Our  Soveraine  Lorde,  with  advise  of  his  Estaites  in  this 
present  Parliament,  ratifies,  apprievis  and  confirmis,  the  acte 
and  statute  maid  in  his  Hienes'  Parliament,  halden  at  Edin- 
bargb,  upon  the  fifth  daie  of  Junij,  the  zeir  of  God  ane  thou- 
sand five  hundreth  fourscoir  twelve  zeires,  in  favours  of  the 
free  burrowes  of  this  realme,  and  their  liberties  and  privi- 
ledges,  against  unfree  trafficquers,  and  anent  using  of  craftes 
in  all  the  suburbes  of  the  saidis  burrowes ;  specialie  bearing, 
that  all  maner  of  persons,  inhabitants  of  the  saidisburrowes, 
exerceand  ony  maner  of  traffick  in  merchandice,  or  having 
exdiange  within  the  same,  sail  beare  their  pairt  of  all  stentes 
and  taxationes,  watching  and  warding,  in  all  dewties  pertein- 
ing  to  onr  Soveraine  Lord,  the  weill  of  the  realme,  and  uti- 
litie  of  the  burgh,  as  at  length  is  conteined  in  the  said  act, 
and  all  clauses  and  conditiones  therein  conteined^  with  this 
addition,  that  the  samin  sail  be  extended  to  all  merchandes 
or  craftesmen,  alsweill  free  as  unfree,  that  has  na  utherdwell- 
ing-phice,  but  within  burgh,  and  hes  their  commoditie  with- 
in the  same  burgh,  and  bearis  na  burden  of  taxation  without 
the  same  burgh. 

The  act  1606,  cap.  16,  "  ratifies,  approves,  and  con- 
"  firms  all  acts  of  Parliament  and  laws,  with  all  free- 
**  doms,  privileges,  immunities,  and  liberties  granted  to 
"  the  burghs  regal  within  this  realm  by  our  Sovereign 
'*  Lord,  or  any  of  his  Highness'  predecessors  at  any 
*'  time  of  before  :  And  decerns  and  declares  the  said 
*^  burghs,  and  every  one  of  them,  to  have  good  right  to 
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'*  bruike  their  said  privileges  and  liberties,  as  they  were 
"  wont  to  do  before/* 

The  act  iGOy*  cap.  5,  is  a  general  ratification  of  the 
same  kind. 

The  act  1638,  cap.  24,  is  also  a  confirmation  of  all 
previous  statutes  in  favour  of  burghs  and  burgesses  : 

And  specially,  without  prejudice  of  the  generalitie  above- 
written,  his  Majesty  and  Estates  ratifie  the  act  of  Parliament 
made  by  his  Highnesse  Grand-father,  umwhile  King  James 
the  Third,  1466:  His  second  Parliament,  cap.  ii.  ordaining 
that  none  saile  nor  passe  in  merchandise  out  of  the  realme 
but  free-men,  burgesses  dwelling  within  burgh,  or  their  fa- 
miliar factors,  servants  being  with  them  in  houshould  at 
meat  and  drink,  (excepting  and  reserving  to  the  Prelates, 
lords,  barons,  and  clerks,  as  in  the  said  act  is  contained, 
and  all  other  exceptions  contained  in  any  act  of  Parliament 
in  force,  preceeding  the  day  tad  date  hereof) :  And  sicklike 
the  actof  Parliament  made  by  King  James  the  Fourth  oF  wor- 
thie  memorie,  in  the  Parliament  holden  at  Edinburgh  the 
elleventh  day  of  March  1503  yeares,  cap.  84,  ordainiiig 
that  no  person  dwelling  out  of  burrowes  use  any  merchan- 
dise, nor  yet  buy  nor  sell  wine,  wax,  silkes,  spieerie,  wad, 
nor  sicklike  stufie,  nor  yet  staple  goods:  and  that  none 
pack  nor  peill  in  Leith,  nor  other  places  without  the  King^s 
burrowes,  under  the  paine  of  escheat  of  the  goods  that  be 
topped,  sould,  packed,  or  peilled,  contrary  to  that  statute  r 
And  sicklike  the  152  actof  umwhile  King  James  the  Sixth, 
his  12  Parliament,  ordaining  that  no  person  exercise  the  traf- 
fique  of  merchan(}ise,  but  burgesses  of  free  burrows,  under 
paine  of  escheat  of  their  whole  goods  and  geare,  the  one 
half  to  his  Majestie,  and  the  other  half  to  the  burgh  appro- 
bender,  and  giving  power  to  every  burgh  by  themselves  or 
a  collector,  or  commissioner  depute  by  them,  to  search  the 
saids  un-freemen's  goods,  intromet  therewith  as*  escheat^  ei- 
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Uier  within  the  countrey^  or  any  other  part,  to  arreast,  call, 
follow  and  pursue  before  unsuspect  baillies  to  be  creat  by 
them:  As  also  the  sbcth  act  of  King  James  the  Sixth,  his 
ninth  Parliament,  ordaining  letters  of  horning  to  be  direct 
against  unfreemen,  not  being  burgesses  of  the  free  royal 
barrowesy  to  finde  caution  from  desisting  from  usurping  of 
their  libertiesi  in  all  the  beadsf  clausesj  articles  and  circum*- 
sCanoss  theaieof :  Likeas  bis  Majestie  and  Estates  declare,  that 
die  saids  liberties  and  priviledges,  mentioned  in  the  saids  acts* 
are  only  proper  and  competent  to  the  free  burrowes  royal, 
that  have  vote  ia  Parliament,  and  beare  burden  with  the 
rest  of  the  burrowes,  and  to  no  others :  prohibiting  and  dis- 

m 

charging  all  persons  who  are  not  burgesaes  of  the  saids  free 
royal  burrowesy  and  bear  not  burden  witli  the  rest,  of  all  us- 
ing and  exercising  of  the  liberties  and  pririledges  foresaids,  in 
all  time  comming:  And  ordaine,  that  letters  of  horning  may 
be  direct  by  the  Lords  of  Council  at  the  instance  of  all  bur- 
rowes upon  the  foresaids  privileges  and  former  acts  of  Parlia- 
ment made  thereupon,  and  this  present  act  in  all  times 
to  come,  for  putting  of  the  same  to  due  execution  with  all 
rigour  against  them  that  do,  or  come  in  the  contrary  of  the 
acts  aod  priviledges  foresaids^  without  calling  of  any  partie. 

Lastly,  Article  XXL  of  the  treaty  of  Union  declares, 
*'  that  the  rights  and  privileges  of  the  royal  burghs  in 
"  Scotland,  as  they  now  are,  do  remain  entire  after  the 
"  Union,  and  notwithstanding  thereof/' 


CESSIO  BoNORUM. — See  Bankrupt, 


CHILD  MURDER. 


By  the  act  I69O,  cap.  21,  it  was  declared,  that  con- 
cealment  of  pregnancy,  and  the  child  being  found  dead 
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or  amissingy  fixed  the  guilt  of  murder  on  the  mother  of 
the  child. 

But  this  statute  has  been  repealed  by  the  act  49*  of 
Geo.  III.  cap.  14,  which  is  in  the  following  terms  : 

<*  Whereas  by  an  act  of  the  Parliament  of  Scotland,  pass- 
'<  ed  in  the  second  session  of  the  first  Parliament  of  King 
**  William  and  Queen  Mary,  intituled,  Act  anent  martber- 
<*  ingof  children,  it  is  enacted.  That  if  any  woman  shall  con- 
**  ceal  her  being  with  child  during  the  whole  space,  and  shall 
*<  not  call  for  and  make  use  of  help  and  assistance  in  the  birth, 
<<  the  child  being  found  dead  or  amissing,  the  mother  shall 
*<  be  holden  and  reputed  the  murtherer  of  her  own  child : 
*<  And  whereas  the  punishment  of  death  has  been  found  too 
**  rigorous  for  such  an  offence ;  but  nevertheless,  it  is  expe- 
<<  dient  that  it  should  be  repressed,  and  punished  suitably  to 
**  the  quality  and  degree :  May  it  therefore  please  your  Ma- 
**  jesty  that  it  may  be  enacted,  and  be  it  enacted,"  That  from 
and  after  the  passing  of  this  act,  the  said  in  part  recited  act 
of  the  Parliament  of  Scotland  shall  be,  and  the  same  is  here- 
by repealed. 

II.  And  be  it  further  enacted.  That  if,  from  and  after  the 
passing  of  this  act  any  woman  in  that  part  of  Great  Britain 
called  Scotland,  shall  conceal  her  being  with  child  during 
the  whole  period  of  her  pregnancy,  and  shall  not  call  for 
and  make  use  of  help  or  assistance  in  the  birth,  and  if  the 
child  be  found  dead  or  be  amissing,  the  mother  being  law- 
fully convicted  thereof,  shall  be  imprisoned  for  a  period  not 
exceeding  two  year^,  in  such  common  gaol  or  prison  as  the 
Court  before  which  she  is  tried  shall  direct  or  appoint. 

These  statutes  apply  only  to  children  upon  the  birth. 
If  the  child  shall  have  been  known  to  exist,  the  crime 
is  no  less  than  murder  at  common  law. 

Baron  Hume's  Com.  I.  286. 
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COLLIERS. 

At  one  period,  the  condition  of  colliers  and  salters  in 
Scotland  resembled  a  state  of  slavery.  This  appears 
from  the  terms  of  the  act  1606,  cap.  11,"  anent  colliers 
"  and  salters." 

A  great  change  took  place  in  consequence  of  the  sta- 
tute 15.  Geo.  III.  cap.  28,  passed  for  the  purpose  of 
"  altering,  explaining,  and  amending  several  acts  of 
^  the  Parliament  of  Scotland  respecting  colliers,  coal- 
"  bearers  and  salters." 

But  the  final  and  important  statute  on  the  subject  is 
the  act  39*  of  Geo.  III.  cap.  56,  <'  to  explain  and  a- 
*'  mend  the  laws  relative  to  colliers,  in  that  part  of 
"  Great  Britain  called  Scotland,"  and  which  is  as  fol- 
lows: 

**  Whereas,  before  the  passing  of  an  act  of  the  fifteenth 
"  year  of  his  present  Majesty,  entitled,  an  Act  for  altering, 
^  explaining  anc)  amending  several  of  the  acts  of  the  Parlia- 
'^ment  of  Scotland,  respecting  colliers,  coal-bearers  and 
'^  salters,  many  colliers,  coal-bearers  and  salters  were  bound 
'^  for  life  to,  and  transferable  with  the  collieries  and  salt- 
'*  works  where  they  worked ;  but  by  the  said  act  their  bon- 
*'  dage  was  taken  o%  and  they  were  declared  to  be  free, 
*'  under  the  conditions  therein  mentioned,  notwithstanding 
*'  which  many  colliers  and  coal-bearers  still  continue  in  a 
'*  state  of  bondage,  from  not  having  complied  with  the  pro- 
^  visions,  or  from  having  become  subject  to  the  penalties  in  ^ 
^  the  said  act :"  May  it  therefore  please  your  Majesty  that 
it  may  be  enacted,  and  be  it  enacted.  That  from  and  after 
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the  passing  of  this  act  all  the  colliers  in  Scotland,  who  were 
bound  colliers  at  the  time  of  passing  the  said  act  shall  be, 
and  they  are  hereby  declared  to  be  free  from  their  servitade, 
and  in  the  same  situation  in  every  respect  as  if  they  had  re- 
gularly obtained. a  decree  in  the  manner  directed  by  the  said 
act 

*^  IL  And  whereas,  by  an  act  of  the  Scots  Parliament,  yiz. 
**  of  the  22d  Parliament  of  James  VL  (28th  June  1617,) 
**  chap.  8.,  and  by  another  act  of  the  Scots  Parliament,  tii. 
*'  of  the  first  Parliament  of  Charles  IL  (in  January  1661,) 
'*  chap.  38.,  it  is  enacted,  That  the  justices  of  the  peace  for 
"  the  several  counties  and  stewartries  in  Scotland  shall  ap- 
*<  point,  at  the  quarter  sessions  to  be  kept  in  August  and  Fe- 
•*  bruary,  the  ordinary  hire  and  wages  of  labourers,  work- 
**  men  and  servants,  and  who  shall  refuse  to  serve  upon  the 
'  **  price  set  down  by  them  shall  be  imprisoned,  and  further 
**  punished  at  their  discretion ;  and  to  the  effect  servants  may 
**  be  the  more  willing  to  obey  the  ordinances  to  be  made  by 
**  the  justices  for  the  said  fees,  the  said  justices  shall  have 
**  power  to  decern  and  compel  the  master  to  make  payment 
**  of  the  fees  appointed  by  their  ordinance,  in  case  the  ser- 
**  vants  please  rather  to  sue  for  the  same  before  them  than 
**  before  the  judge-ordinary ;  and  whereas  doubts  have  arisen, 
'*  whether  the  powers  given  to  the  justices  of  the  peace  by 
**  the  two  acts  of  the  Scottish  Parliament  above  recited  ex- 
**  tend  to  colliers :'  be  it  enacted  and  declared,  That  the 
said  two  acts  of  the  Scottish  Parliament,  viz.  the  aforesaid 
act  of  the  22d  Parliament  of  King  James  VL  (SSth  of  June 
1617,)  chap.  8.,  and  the  foresaid  act  of  first  Parliament  King 
Charles  II.  (Ist  January  1661,)  chap.  88.,  in  so  far  as  the 
same  relate  to  the  fixing  and  appointing  of  the  ordinary  hire 
and  wages  of  labourers,  workmen  and  servants,  do  extend  to 
and  include  colliers,  coal-hewers,  coatbearers,  and  all  other 
persons  of  every  description  employed  at  collieries  in  Scot- 
land ;  and  such  and  the  like  powers  and  aOthorities,  rights, 
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remedies,  and  privileges  conferred  by  these  statutes  rela- 
tive to  the  fixing  and  appointing  of  the  ordinary  hire  and 
wages  of  labourers,  workmeo  and  servants,  are  hereby  given, 
conferred  and  granted,  and  declared  to  extend  and  apply  to 
colliers,  coal*hewers,  ooal-bearers,  and  all  other  persons  of 
every  description  employed  at  collieries  in  that  part  of  Great 
Britain  called  Scotland* 

IIL  Provided  always,  and  be  it  enacted.  That  such  powers 
and  authorities  shall  only  be  exercised  upon  the  application 
of  the  party  or  parties  aggrieved* 

IV.  And  be  it  enacted.  That  any  two  or  more  justices 
may  and  shall  exercise,  upon  the  like  application  so  to  be 
made  to  them,  all  the  powers  and  authorities  which  are  gi- 
ven by  the  aforesaid  statutes  to  the  said  justices  at  their 
quarter  session,  in  such  manner  as  is  therein  provided. 

**  y.  And  wherelis  there  is  a  general  practice  among  the 
^*  coal-owners  and  lessees  of  coal,  of  advancing  considerable 
**  sums  to  their  colliers,  or  for  their  behoof,  much  beyond 
*'  what  the  colliers  are  able  to  pay,  which  sums  are  advan- 
'*  ced  for  the  purpose  of  tempting  them  to  enter  into  or  con- 
**  tinue  their  engagements,  notwithstanding  the  sums  so  ad- 
^'  vanced  are  kept  up  as  debts  against  the  colliers :"  Be  it 
therefore  further  enacted,  That  no  diligence  or  action  shall 
be  competent  for  any  sum  or  sums  of  money  hereafter  to  be 
lent  or  advanced  to  colliers,  or  other  persons  employed  at 
the  collieries  as  aforesaid,  by  the  coal-owner  or  lessee  of  any 
colliery,  or  by  any  other  person  or  persons  on  their  behalf, 
or  for  any  debts  due  by  colliers,  or  other  persons  as  afore- 
said, which  shall  be  acquired  by  the  said  coal-owners  or 
lessees,  or  by  others  on  their  account,  either  previous  to  their 
engagement,  or  during  the  currency  thereof,  and  in  view  of 
the  same ;  excepting  always  such  sum  or  sums  as  shall  be 
advanced  to  any  collier,  or  other  person  employed  at  col- 
lieries as  aforesaid,  during  the  currency  of  his  or  her  service, 
for  the  support  of  his  or  her  family  in  case  of  sickness. 
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VL  Provided  always,  and  be  it  enacted.  That  it  shall  and 
may  be  lawful  to  the  coal-owner  or  lessee;,  who  shall  lend  or 
advance  such  sum  or  sums  of  money,  to  retain  from  the 
wages  of  the  colliers,  or  others  foresaid,  to  whom  the  same 
shall  be  so  lent  or  advanced,  one-twelfth  part  of  the  said  sum 
or  sums  weekly,  till  the  principal  sum  or  sums,  without  in- 
terest, so  advanced,  be  paid  up ;  bot  declaring,  that  if  the 
engagement  of  such  collier  shall  expire  before  the  principal 
sum  or  sums  so  advanced  be  fully  paid  up,  the  coal-owner 
ov  lessee  who  advanced  the  same  shall  have  action  for  the 
balance,  in  the  same  manner  as  if  this  act  had  not  passed. 

Vn.  Provided  also,  and  be  it  enacted.  That  such  debts 
as  were  due  by  colliers  to  their  masters,  at  or  before  the 
passing  of  this  act,  shall  not  be  hereby  extinguished ;  and  de- 
claring also,  that  debts  due  by  colliers,  or  other  persons  as 
aforesaid,  at  or  before  the  passing  of  this  act,  to  the  coal 
owners  or  lessees,  may  be  lawfully  assigned  or  transferred 
to  other  coal-owners  or  lessees,  with  whom  they  may  after- 
wnrds  engage,  with  the  consent  of  the  debtors  themselves ; 
and  if  assigned  with  their  consent,  then  the  debts  so  assign- 
ed shall  be  as  valid  and  effectual  to  the  other  coal-owners  or 
lessees,  as  if  this  act  had  never  passed :  Providing  always. 
That  the  vouchers  of  all  debts  due  by  colliers  to  coal-owners 
and  lessees  of  coal,  before  the  passing  of  this  act,  or  a  list  of 
the  same,  signed  by  the  said  coal-owners  and  lessees,  shall 
be  recorded  in  the  Sheriff-court  books,  within  three  months 
after  the  passing  hereof,  for  which  a  fee  of  one  shilling  shall 
be  paid,  and  no  more ;  and  that  all  debts,  the  vouchers  of 
which  are  not  so  recorded,  shall  be  held  to  be  null  and  void, 
and  not  recoverable  in  any  court  of  law. 

Vin.  And  whereas  there  have  of  late  been  many  attempts 
to  seduce  colliers  out  of  Scotland  into  foreign  countries,  be 
it  further  enacted.  That  all  persons  seducing,  or  attempting 
to  seduce  colliers,  or  others  aforesaid,  from  the  kingdom  of 
Great  Britain,  shall  be  punished  in  the  same  manner  as  per- 
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sons  seducing^  or  attempting  to  seduc*  manufacturers  or 
other  artisans  are  punished  by  law. 

IX.  Provided  alwaySf  and  be  it  enacted  and  declared. 
That  no  coal-master  or  lessee  of  coal  shall  act  as  a  justice  of 
peace  under  this  act. 

X.  And  be  it  further  enacted,  That  the  laws  now  in  force 
against  unlawful  combinations  of  whatever  kind,  shall  extend 
to  and  include  colliers,  coal-bearers,  and  other  persons  em-> 
ployed  at  coal-works,  as  aforesaid,  and  that  nothing  in  this 
contained  shall  extend,  or  be  construed  to  extend,  to  alter 
or  repeal  any  part  of  the  acts  of  the  Parliament  of  Scotland, 
relative  to  colliers,  unless  in  so  far  as  is  expresi»ly  done  by 
this  act,  or  by  the  said  act  of  the  fifteenth  year  of  his  present 
Majesty. 

That  part  of  the  above  act,  which  relates  to  the  se- 
ducing of  colliers  to  go  into  foreign  parts,  has  been  re- 
pealed by  the  statute  5.  of  Geo.  IV.  cap.  97* 

The  statute  57.  of  Geo.  IIL  cap.  122,  being  an  act 
to  extend  the  provisions  of  an  act  of  the  twelfth  year 
of  his  late  Majesty  King  George  the  First,  and  an  act  of 
the  twenty-second  year  of  his  late  Majesty  King  George 
the  Second,  against  payment  of  labourers  in  goods  or  by 
truck,  and  to  secure  their  payment  in  the  lawful  money 
of  this  realm,  to  labourers  employed  in  the  collieries,  or 
in  the  working  and  getting  of  coal,  in  the  united  king-^ 
dom  of  Great  Britain  and  Ireland,  and  for  extending 
the  provisions  of  the  said  acts  to  Scotland  and  Ireland, 
is  in  the  following  terms : 

M  Whereas,  the  pernicious  practice  of  paying  the  wages 
^<  of  labourers  concerned  in  the  woollen  trade  in  goods,  was, 
«^  by  the  provisions  of  an  act  of  the  twelfth  year  of  the 
*^  reign  of  his  late  Majesty  King  George  the  First,  entitled, 
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An  act  Co  prevent  unlawful  eciinbinatioDs  of  workmen  em-' 
'^  ployed  in  the  woollen  manufactures,  and  for  better  pay- 
^^  ment  of  their  wag6s,  prohibiled  by  certain  regulations, 
**  and  under  certain  penalties  therein  enacted :  And  where- 
as, though  the  provisions  of  this  act  were  extended,  by 
**  the  act  of  the  twenty-second  year  of  the  reign  of  his 
''  late  Majesty  King  George  the  Second,  intituled.  An 
<^  act  for  the  more  effectual  preventing  of  frauds  and  bk 
'^  buses  committed  by  persons  employed  in  the  maQufSsM^ 
^*  ture  of  hats,  and  in  the  woollen,  linen,  fuaiian^  cotton, 
"  iron,  leather,  fur,  hemp,  flax,  mohair  and  silk  maoofac- 
**  tares ;  and  for  preventing  unlawful  combinations  of  jour* 
^*  neymen  dyers  and  journeymen  hot  pressers,  and  of  all 
*'  persons  employed  in  the  said  several  manufactures^  and 
*^  for  the  better  payment  of  their  wages ;  yet  the  security 
^^  thereby  given,  for  the  receipt  of  their  wages  in  money,  is 
^'  in  neither  of  these  acts  extended  to  labouring  men  work- 
'^  ing  in  collieries,  and  other  businesses  connected  with  the 
*^  trade  of  working  and  getting  coal :  And  whereas  great 
*<  injury  and  loss  have  arisen  to  labouring  men  working  in 
*'  collieries,  and  other  businesses  connected  with  the  getting 
'^  of  coal,  from  being  paid  their  wages  in  goods,  or  by  way 
'<  of  truck,  or  otherwise  than  in  the  lawful  coin  of  this  realm :" 
Be  it  therefore  enacted.  Sec.  That  the  provisions  of  the  afore- 
said act  of  the  twelfth  year  of  the  reign  of  his  late  Majesty 
King  George  the  First,  which  prohibits  the  payment  of  the 
wages  of  persons  employed  in  the  woollen  manufacture  in 
goods,  and  to  secure  the  payment  of  every  part  of  their 
wages  in  good  and  lawful  money  of  this  kingdom,  be  extend- 
ed to  labourers  employed  in  working  and  getting  coal  in  the 
united  kingdom  of  Great  Britain  and  Ireland. 

IL  And  be  it  further  enacted.  That  all  the  provisions  of 
the  said  act,  to  facilitate  the  labourers  in  the  woollen  trade 
recovering  their  wages  for  which  they  have  stipulated,  or  to 
which  they  are  entitled,  as  well,  as  the  provisions  imposing 
a  penalty  on  masters  paying  labourers  in  goods,  be  extend- 
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ed  to  persons  employed  in  oollieries,  and  in  working  and 
getting  eoal»  in  the  united  kingdom  of  Great  Britain  and 
Ireland,  in  as  full  and  am]^e  a  manner  as  if  they  had  been 
enumerated  in  the  aforesaid  act ;  and  that  all  remedies,  pe- 
nalties, modes  of  delivery,  powers  and  privileges,  and  all 
other  matters  and  things  therein  for  these  purposes  contain-* 
ed,  be,  and  they  are  hereby  extended  to  parties  concerned 
in  coatworks,  or  counted  therewith* 

III.  And  be  it  also  further  enacted,  That  the  provisions 
of  the  acts  of  the  twelfth  year  of  the  reign  of  his  kte  Ma- 
jesty King  George  the  First,  and  of  the  twenty-second  year 
of  the  reign  of  his  late  Majesty  King  George  the  Second, 
be  extended,  and  are  hereby  extended,  to  Scotland  and  Ire- 
land. 

Ersk.  I.  7»  61. — Tait's  Justice  of  Peace,  p.  68. 


COMBINATION  op  workmen.    See  "  Artipi- 
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COMMISSARY.    See  Sherifp. 


COMMONTY. 


When  a  piece  of  ground  is  enjoyed  by  several  per- 
sons in  common,  as  an  appendage  of  adjacent  proper- 
ties,  and  not  held  by  separate  titles,  it  is  competent  to 
bring  a  process  of  division  of  this  commonty,  or  com- 
mon property,  into  shares  corresponding  to  the  rights 
of  the  parties  interested,  whether  of  property  or  servi- 
tude. This  form  of  action  is  established  by  the  statute 
1695,  cap.  38,  which,  "  for  preventing  the  discords 
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**  that  arise  about  commonties,  and  for  the  more  easy 
<<  and  expedite  deciding  thereof  in  time  coming,*' 

Statutes  and  ordains,  That  all  comniontiesy  excepting  the 
commonties  belonging  to  the  King  and  royal  burroughs: 
that  is,  all  that  belongs  to  his  Majesty  in  property,  or  royal 
burroughs  in  burghage,  may  be  divided  at  the  instance  of 
any  having  interest,  by  summons  raised  against  all  persons 
concerned  before  the  Lords  of  Session,  who  are  hereby  im- 
powered  to  discuss  the  relevancy,  and  to  determine  upon  the 
rights  and  interests  of  all  parties  concerned,  and  to  value 
and  divide  the  same,  according  to  the  value  of  the  rights  and 
interests  of  the  several  parties  concerned ;  and  to  grant  com- 
missions to  sheriffs,  Stewarts,  bailies  of  regality  and  their  d&s 
puties,  or  justices  of  peace,  or  .others,  for  perambulating  and 
taking  all  other  necessary  probation :  which  commissions 
shall  be  reported  to  the  said  Lords,  and  the  said  processes 
ultimately  determined  by  them :  And  where  mosses  shall 
happen  to  be  in  the  said  commonties,  with  power  to  the  said 
Lords  to  divide  the  said  mosses  amongst  the  several  parties 
having  interest  therein,  in  manner  foresaid  ;  or  in  case  it  be 
instructed  to  the  said  Lords,  that  the  said  mosses  cannot  be 
conveniently  divided,  his  Majesty,  with  consent  foresaid,  sta- 
tutes and  declares,  that  the  said  mosses  shall  remain  com- 
mon, with  free  ish  and  entry  thereto,  whether  divided  or 
not;  declaring  also,  that  the  interest  of  the  heritors,  having 
right  in  the  said  commonties,  shall  be  estimate  according  to 
the  valuation  of  their  respective  lands  or  properties,  and 
which  divisions  are  appointed  to  be  made  of  that  part  of  the 
commonty  that  is  next  adjacent  to  each  heritor's  property. 

A  similar  division  may  be  effected  in  case  of  the  lands 
of  different  heritors  lying  run-rig,  in  virtue  of  the  sta- 
tute 1695,  cap.  S3,  virhich  is  as  follows  : 

Our  Sovereign  Lord,  and  the  Estates  of  Parliament,  taking 


COMMONTY.  267 

into  their  consideration,  the  great  disadvantage  arising  to  the 
whole  subjects,  from  lands  lying  run  rig,  and  that  the  same 
is  highly  prejudicial  to  the  policy  and  improvement  of  the 
nation,  by  planting  and  inclosing,  conform  to  the  several 
laws  and  acts  of  Parliament  of  before  made  thereanent :  for 
remeid,  his  Majesty,  with  the  advice  and  consent  of  the  said 
Estates,  statutes  and  ordains.  That,  wherever  lands  of  differ- 
ent heritors  ly  run-rig,  it  shall  be  leisume  to  either  party  to 
apply  to  the  sheriffs,  Stewarts,  and  lords  of  regality,  or  jus- 
tices of  peace  of  the  several  shires  where  the  lands  ly,  to  the 
effect  that  these  lands  may  be  divided  according  to  their 
respective  interests,  who  are  hereby  appointed  and  autho- 
rized for  that  effect,  and  that  after  due  and  lawful  citation  of 
all  parties  concerned,  at  a  certain  day,  to  be  prefixed  by  the 
said  judge  or  judges.   It  is  always  hereby  declared,  that  the 
saids  judges,  in  making  the  foresaid  division,  shall  be,  and 
are  hereby  restricted,  so  as  special  regard  may  be  had  to  the 
mansion-houses  of  the  respective  heritors,  and  that  there  may 
be  allowed  and  adjudged  to  them  the  respective  parts  of  the 
division,  as  shall  be  most  commodious  to  their  respective 
mansion-houses  and  policy,  and  which  shall  not  be  applica- 
ble to  the  other  adjacent  heritors.  As  also,  it  is  hereby  pro- 
vided and  declared.  That  thir  presents  shall  not  be  extend- 
ed to  the  burrough  and  incorporate  acres,  but  that,  notwith- 
standing hereof,  the  same  shall  remain  with  the  heritors  to 
whom  they  do  belong,  as  if  no  such  act  had  been  made. 

Erskine,  III.  3.  56. — Tait's  Justice  of  Peace,  p.  80. 

DECISIONS. 

Gray,  16.  Jan.  1777,  Mor.  App.  No.  1.  r.  "  Rmridge" — 
Douglas,  21.  Jan.  1777,  tA.  No.  2.— Taylor,  6.  Dec.  1698, 
Mor.  14Ul_Sir  J.  Hall,  7.  Dec.  1744»  ib.  i&— Buchan- 
an, 21.  Nov.  1766,  ib.  14142.— Lord  Gray,  17.  Jan.  1782, 
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t&.  14151. — ^Drummond  t;.  Swanston,  18.  July  U82. — 
Murison,  14-  July  1T80,  ib.  id.— Jardine,  26.  Feb.  1793, 
ib.  14152.— Tillycoultry,  Dec  1789,  Mor.  2472.— Duke 
Hamilton,  21.  Feb.  1771,  App.  2.  Com — Gall,  31.  May 
1810,  F.  C— Kinloch,  14.  Jan.  1814,  ib. 


COMPENSATION. 


By  the  statute  159^,  cap.  141,  it  is  declared,  <*  that 
ony  debt  de  liguido  ad  liquidum^  instantly  verified 
by  writ  or  oath  of  the  party,  before  the  giving  of  de- 
<«  creet,  be  admitted  by  all  judges  of  this  realm  by  way 
'^  of  exception  ;  but  not  after  the  giving  thereof  in  the 
*^  su^nsion  or  reduction  of  the  same  decreet/' 

To  render  compensation  an  available  defence,  the 
parties  must  be  mutually  debtor  and  creditor  to  each 
other  in  claims  of  the  same  quality. 

Stair,  I.  18.  6.— Ersk.  111.4. 11.— Tail's  Justice  of 
Peace,  p.  80. 

DECISIONS. 

Pearson,  10.  March  1814,  F.  C— Campbell,  18.  Nov.  1888, 
S.  &  D.  II.  484.^M*Leay,  9.  July  1826,  &  &  D.  IV. 
161.— Hay,  22.  Dec  1825,  ib.  344.— M'Kie,  29.  Nov. 
1774,  Mor.  2675.— Campbell,  11.  Dec.  1781,  *».  2665.— 
Pearson,  9.  Nov.  1672,  ib.  2625 — Crawford,  8.  Feb. 
1662,  ib.  2613.— Mill,  22.  Nov.  1825,  S.  &  D.  IV.  219. 
— Baillie,  10.  Aug.  1763,  Mor.  2680^Cldand,  5.  Feb. 
1669,  «.  2682. 
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COPY.RIGHT. 


To  encourage  literature,  and  to  excite  to  the.  culti- 
vation of  genius,  are  the  important  objects  of  the  various 
statutes  to  be  included  under  this  title. 

The  act  1709»  cap.  18,  gives  to  authors  and  book- 
sellers, or  others,  their  assignees,  a  right  of  exclusive 
publication  and  sale  for  fourteen  years  from  the  date  of 
first  publication.  But,  in  order  to  get  the  benefit  of 
the  act,  the  work  must  be  entered  at  Stationers'  Hall  in 
London,  according  to  the  regulations  of  that  establish- 
ment. Action  for  asserting  the  privilege  must  be  com- 
menced three  months  from  the  time  that  the  encroach  - 
ment  is  discovered.  The  penalties  are  a  forfeiture  of 
the  spurious  copies,  and  one  penny  of  fine  for  each 
sheet.  After  expiry  of  the  first  fourteen  years,  the 
right  of  publication  returns  to  the  authors,  if  alive,  for 
another  term  of  fourteen  years.  This  act  seems,  by 
analogy,  to  include  music. 
The  statute  8.  of  Geo.  II.  cap.  13,  **  for  the  en- 
couragement of  the  arts  of  designing,  engraving,  and 
etching  historical,  and  other  prints,  by  vesting  the 
properties  thereof  in  the  inventors  and  engravers,  du- 
ring the  time  therein  mentioned,"  extends  the  provi- 
sions of  this  act  1709}  just  noticed,  to  engravings. 
The  penalty  for  an  infringement  is  a  forfeiture  of  the 
spurious  copies,  and  five  shillings  of  fine  for  every  sheet. 
The  action  must  be  brought  within  three  months. 
The  act  1^.  of  Geo.  II.  cap.  36,  *<  for  prohibiting 
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**  the  importation  of  books  reprinted  abroad,  and  first 
'^  composed  or  written  and  printed  in  Great  Britain, 
'<  and  for  repealing  so  much  of  an  act  made  in  the  8th 
"  year  of  the  reign  of  her  late  Majesty  Queen  Anne, 
"  as  empowers  the  limiting  the  price  of  books,**  prohi- 
bits  the  importation  of  books  that  have  been  first  print- 
ed in  Britain,  and  afterwards  reprinted  and  published 
abroad,  unless  twenty  years  have  intervened  between 
the  time  of  first  publication  in  this  country  and  the 
date  of  importation.  The  penalty  is  L.5  for  each  of- 
fence, and  double  the  value  of  the  book  imported.  This 
act  repeals  a  provision  of  the  preceding  statute  1709, 
by  which  power  is  given  to  certain  functionaries  to  af- 
fix the  prices  on  books.  It  was  originally  limited  to 
seven  years  ;  but  afterwards  continued  by  the  acts  20. 
of  Geo.  II.  cap.  47,  and  27.  of  Geo.  II.  cap.  18^ 

The  act  7*  of  Geo.  III.  cap.  38,  was  passed  to  ex- 
plain and  amend  the  8.  of  Geo.  II,  relative  to  engra- 
vings. It  provides  specially  for  the  case  of  Hogarth's 
works ;  but  afterwards  declares,  that  the  act  shall  ap- 
ply generally  to  the  case  of  all  engravings  from  origi- 
nal designs  of  the  engraver,  or  from  drawings  by  other 
artists.  Prosecution  against  offenders  must  be  com- 
menced within  six  kalendar  months  ;  and  the  privi- 
lege is  declared  to  endure  for  twenty-eight  years. 

The  act  15.  of  Geo.  III.  cap.  53,  <'  for  enabling  the 
<*  two  universities  in  England,  the  four  universities  in 
"  Scotland,  and  the  several  colleges  of  Eton,  Westmln- 
"  ster,  and  Winchester,  to  hold  in  perpetuity  their  co- 
*'  py-right  in  books  given  or  bequeathed  to  the  said 
*'  universities  and  colleges,  for  the  advancement  of  use- 
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*^  ful  learning,  and  other  purposes  of  education  ;  and 
"  for  amending  so  much  of  an  act  of  the  8th  of  Queen 
"  Anne,  as  relates  to  the  delivery  of  books  to  the  ware- 
^*  house-keeper  of  the  Stationers'  Company,  for  the 'use 
"  of  the  several  libraries  therein  mentioned,"  requires, 
that  the  book  so  given  or  bequeathed  to  these  institu- 
tions be  printed  at  the  university  press,  and  regularly 
entered  at  Stationers'  Hall.  The  privilege  ceases,  if 
the  copy*right  be  assigned  by  the  legatees  to  indivi- 
duals. 

The  act  1?.  of  Geo.  III.  cap,  57,  **  for  more  eflFec- 
**  tually  securing  the  property  of  prints  to  inventors  and 
"  engravers,  by  enabling  them  to  sue  for  and  recover 
**  penalties  in  certain  cases,"  authorises  the  proprietors 
of  engravings  to  seek  damages  in  an  action  before  a 
jury ;  and  finds  them  entitled  to  double  costs  of  suit, 
if  successful,  against  all  who  invade  their  right  under 
the  acts  8.  Geo.  II.  and  7«  Geo.  III.  above  referred 
to. 

The  act  41«  of  Geo.  III.  cap.  107»  '*  for  the  further 
**  encouragement  of  learning  in  the  united  kingdom  of 
*^  Great  Britain  and  Ireland,  by  securing  the  copies 
"  and  copy-right  of  printed  books  to  the  authors  of 
**  such  books,  or  their  assignees,  for  the  time  herein  men- 
"  tioned,"  allows  the  proprietor  of  a  copy-right  in  books 
to  pursue  for  damages  before  a  jury,  against  all  who  en- 
croach on  their  privilege :  And  the  offenders,  in  addi- 
tion to  such  damages  as  may  be  found  due,  shall  for- 
feit the  spurious  sheets,  and  threepence  for  every  sheet, 
one-half  belonging  to  the  King,  and  the  other  half  to 
any  person  who  shall  prosecute  for  it.     The  act  further 
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declares,  that  where  the  copy-right  of  a  book  has  been 
bequeathed  to  Trinity  College  in  Dublin,  the  privilege 
is  perpetual,  provided  the  book  be  printed  at  the  press 
of 'that  College,  and  regularly  entered  at  Stationers' 
Hall.  This  act  also  renews  the  prohibition  against  im- 
porting such  books  as  were  originally  printed  in  this 
country,  and  afterwards  reprinted  abroad  ;  the  penalty 
is  L.10,  and  double  the  value  of  the  book  imported. 
The  prohibition,  however,  does  not  extend  to  books  im- 
ported by  individuals  for  private  use,  but  only  to  such 
as  are  afterwards  expoi;ed  for  sale  in  Britain. 

The  act  54.  Geo.  III.  cap.  156,  **  to  amend  the  se- 
veral acts  for  the  encouragement  of  learning,  by  se- 
curing the  copies  and  copy-right  of  printed  books  to 
the  authors  of  such  books,  or  their  assignees,"  is  ia 
the  following  terms : 

Be  it  enacted,  That  so  much  of  the  acts  of  the  eighth 
year  of  Queen  Anne,  and  of  the  forty-first  year  of  his  pre- 
sent Majesty,  as  requires  that  any  copy  or  copies  of  any  book 
or  books  which  shall  be  printed  or  published,  or  reprinted 
and  published  with  additions,  shall  be  delivered  by  the  print- 
er or  printers  thereof  to  the  warehoiise-^keeper  of  the  said 
Company  of  Stationers,  for  the  use  of  any  of  the  libraries  in 
the  said  act  mentioned,  and  as  requires  the  delivery  of  the 
said  copies  by  the  said  warehouse-keeper  for  the  use  of  the 
said  libraries,  and  as  imposes  any  penalty  on  such  printer  or 
warehouse-keeper  for  not  delivering  the  said  copies,  shall  be 
and  the  same  is  hereby  repealed. 

II.  And  be  it  further  enacted,  That  eleven  printed  cqpies 
of  the  whole  of  every  book,  and  of  every  volame  thereof,  up- 
on the  paper  upon  which  the  largest  number  or  impression 
of  such  book  shall  be  printed  for  sal^  together  with  all 
maps  and  prints  belonging  thereto,  which,  from  and  after  the 
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passing  of  this  act,  shall  be  printed  and  publishedi  on  de- 
mand thereof  being  made  in  writing  to,  or  left  at  the  place 
of  abode  of  the  publisher  or  publishers  thereof,  at  any  time 
within  twelTe  months  next  after  the  publication  thereof  un- 
der the  hand  of  the  warehouse-keeper  of  the  Company  of 
Stationers,  or  the  Librarian  or  other  person  thereto  autho- 
rised by  the  persons  or  body  politic  and  corporate,  proprie- 
tors or  managers  of  the  libraries  following,  videlicet,  the 
British  Museum,  Sion  College,  the  Bodleian  Library  at 
Oxford,  the  Public  Library  at  Cambridge,  the  Library  of 
the  Faculty  of  Advocates  at  Edinburgh,  the  Libraries  of  the 
four  Universities  of  Scotland,  Trinity  College  Library  and 
the  King^s  Inns  Library,  at  Dublin,  or  so  many  of  such 
eleven  copies  as  shall  be  respectively  demanded  on  behalf 
of  such  libraries  respectively,  shall  be  delivered  by  the  pub- 
lisher or  publishers  thereof  respectively  within  one  month 
after  demand  made  thereof  in  writing  as  aforesaid,  to  the 
warehouse-keeper  of  the  said  Company  of  Stationers  for  the 
time  being ;  which  copies  the  said  warehouse-keeper  shall, 
and  he  is  hereby  required  to  receive  at  the  hall  of  the  said 
Company,  for  the  use  of  the  library  for  which  such  demand 
shall  be  made,  ^within  such  twelve  months  as  aforesaid ;  and 
the  said  warehouse-keeper  is  hereby  required^  within  one 
month  after  any  such  book  or  volume  shall  be  so  delivered  to 
him  as  aforesaid,  to  deliver  the  same  for  the  use  of  such 
library ;  and  if  any  publisher,  or  the  warehouse- keeper  of  the 
said  Company  of  Stationers,  shall  not  observe  the  directions 
of  this  act  therein,  that  then  he  and  they  so  making  default 
in  not  delivering  or  receiving  the  said  eleven  copies  as  afore- 
said, shall  forfeit,  besides  the  value  of  the  said  printed  copies, 
the  sum  of  five  pounds  for  each  copy  not  so  delivered  or  re- 
ceived, together  with  the  full  costs  of  suit;  the  same  to 
be  recovered  by  the  person  or  persons,  or  body  politic  or 
corporate,  proprietors  or  managers  of  the  library  for  the  use 
whereof  such  copy  or  copies  ought  to  have  been  delivered 
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or  received ;  for  which  penalties  and  value  such  person  or 
persons,  body  politic  or  corporate,  is  or  are  now  herebj  au- 
thorised to  sue  by  action  of  debt  or  other  proper  action  in 
any  court  of  record  in  the  united  kingdom. 

III.  Provided  always,  and  be  it  further  enacted.  That  no 
such  printed  copy  or  copies  shall  be  demanded  by  or  deli- 
vered to  or  for  the  use  of  any  of  the  libraries  here  before 
mentioned,  of  the  second  edition,  or  of  any  subsequent  edi- 
tion of  any  book  or  books  so  demanded  and  delivered  as  a- 
foresaid,  unless  the  same  shall  contain  additions  or  altera- 
tions :  And  in  case  any  edition  after  the  first,  of  any  book  so 
demanded  and  delivered  as  aforesaid,  shall  contain  any  ad- 
dition or  alteration,  no  printed  copy  or  copies  thereof  shall 
be  demanded  or  delivered  as  aforesaid,  if  a  printed  copy  of 
such  additions  or  alterations  only,  printed  in  a  uniform  man- 
ner with  the  former  edition  of  such  book,  be  delivered  to  each 
of  the  libraries  aforesaid,  for  whose  use  a  copy  of  the  for- 
mer edition  shall  have  been  demanded  and  delivered  as 
aforesaid :  Provided  also»  that  the  copy  of  every  book  that 
shall  be  demanded  by  the  British  Museum  shall  be  deliver- 
ed of  the. best  paper  on  which  such  work  shall  be  printed. 

**  IV.  And  whereas,  by  the  acts  of  the  8th  year  of  Queen 
<<  Anne,  'and  the  41st  year  of  his  present  Majesty's  reign, 
**  it  is  enacted,  That  the  author  of  any  book  or  books,  and 
^^  the  assignee  or  assigns  of  such  author  respectively,  should 
<'  have  the  sole  liberty  of  printing  and  reprinting  such  book 
*<  or  books  for  the  term  of  fourteen  years,  to  commence  from 
**  the  day  of  first  publishing  the  same,  and  no  longer;  and 
**  it  was  provided,  that  after  the  expiration  of  the  said  term 
<^  of  fourteen  yecrs,  the  right  of  printing  or  disposing  of  co- 
**  pies  should  return  to  the  authors  thereof,  if  they  were  then 
<<  living,  for  another  term  of  fourteen  years :  And  whereas 
<<  it  will  afibrd  further  encouragement  to  literature,  if  the 
<<  duration  of  such  copy-right  were  extended  in  manner 
<<  herein  after  mentioned ;"  Be  it  further  enacted,  That  from 
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atid  after  the  passing  of  this  act,  the  author  of  any  book  or 
books,  composed,  and  not  printed  and  pablished,  or  which 
shall  hereafter  be  composed,  and  be  printed  and  published, 
and  his  assignee  or  assigns,  shall  have  the  sole  liberty  ofprint* 
ing  and  reprinting  such  book  or  books  for  the  full  term  df 
twenty-eight  years,  to  commence  from  the  day  of  the  first 
publishing  the  same,  and  also,  if  the  author  shall  be  living 
at  the  end  of  that  period,  for  the  residue  of  his  natural  life ; 
and  that  if  any  bookseller  or  printer,  or  other  person  what- 
soever, in  any  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  in  the  isles  of  Man,  Jersey  or  Guernsey,  or  in 
any  other  part  of  the  British  dominions,  shall,  from  and  after 
the  passing  of  this  act,  within  the  terms  and  times  granted 
and  limited  by  this  act,  as  aforesaid,  print,  reprint,  or  im- 
port, or  shall  cause  to  be  printed,  reprinted,  or  imported^ 
any  such  book  or  books,  without  the  consent  of  the  author 
or  audK>rs,  or  other  proprietor  or  proprietors  of  the  copy- 
rightof  andin  such  book  and  books,  first  had  and  obtained  in 
writing;  or,  knowing  the  same  to  be  so  printed,  reprinted  or 
imported,  without  such  consent  of  such  author  or  authors, 
or  other  proprietor  or  proprietors,  shall  sell,  publish,  or 
expose  to  sale^  or  cause  to  be  sold,  published,  or  exposed  to 
sale,  or  shall  have  in  his  or  their  possession  for  sale,  any  such 
book  or  books,  without  such  consent  first  had  and  obtained 
as  aforesaid,  then  such  offender  or  offenders  shall  be  liable 
to  a  special  action  on  the  case,  at  the  suit  of  the  author  or 
authors,  or  other  proprietor  or  proprietors  of  the  copy-right 
of  such  book  or  books  so  unlawfully  printed,  reprinted  or 
imported,  or  published  or  exposed  to  sale,  or  being  in  the 
possession  of  such  offender  or  offenders  for  sale  as  aforesaid, 
contrary  to  the  true  intent  and  meaning  of  this  act ;  and 
every  such  author  or  authors,  or  other  proprietor  or  pro- 
prietors, shall  and  may,  by  and  in  such  special  action  upon 
the  case,  to  be  so  brought  against  such  offender  or  offenders, 
in  any  court  of  record  in  that  part  of  the  said  united  king- 
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doniy  or  of  the  British  dominions,  in  which  the  offence  shall 
be  committed,  recorer  such  damages  as  the  jury  on  the  trial 
of  such  action,  or  on  the  execution  of  a  writ  of  inquiry  there- 
on, shall  give  or  assess,  together  with  double  costs  of  suit; 
IB  which  action  no  wager  of  law,  essoin,  priyilege  or  protec- 
tion, nor  more  than  one  imparlance  shall  be  allowed ;  and  all 
and  every  such  offender  and  offenders  shall  forfeit  such  book 
or  books,  and  all  and  every  sheet  being  part  of  such  book  or 
books,  and  shall  deliver  the  same  to  the  author  or  authors, 
or  other  proprietor  or  proprietors  of  the  copy-right  of  such 
book  or  books,  upon  order  of  any  court  of  record  in  which 
any  action  or  suit  in  law  or  equity  shall  be  commenced  or 
prosecuted  by  such  author  or  authors,  or  other  proprietor 
or  proprietors,  to  be  made  on  motion  or  petition  to  the  said 
xourt ;  and  the  said  author  or  authors,  or  other  proprietor 
or  proprietors,  shall  forthwith  damask,  or  make  waste  paper 
of  the  said  book  or  books  and  sheet  or  sheets;  and  all  and 
every  such  offender  and  offenders  shall  also  forfeit  the  sum 
of  threepence  for  every  sheet  thereof,   either  printed  or 
printing,  or  published  or  exposed  to  sale,  contrary  to  the 
true  intent  and  meaning  of  this  act ;  the  one  moiety  thereof 
to  the  King's  most  excellent  Majesty,  his  heirs  and  succes- 
sors, and  the  other  moiety  thereof  to  any  person  or  persons 
who  shall  sue  for  the  same,  in  any  such  court  of  record,  by 
action  of  debt,  biU,  plaint  or  information,  in  which  no  wager 
of  law,  essoin,  privilege  or  protection,  nor  more  than  one 
imparlance  shall  be  allowed :  Provided  always.  That  in  Scot- 
land  such  offender  or  offenders  shall  be  liable  to  an  action  of 
damages  in  the  Court  of  Session  in  Scotland,  which  shall 
and  may  be  brought  and  prosecuted  in  the  same  manner  in 
which  any  other  action  of  damages  to  the  like  amount  may 
be  brought  and  prosecuted  there ;  and  in  any  such  action 
where  damages  shall  be  awarded,  double  costs  of  suit  or  ex-* 
penses  of  process  shall  be  allowed. 

V.  And,  in  order  to  ascertain  what  books  shall  be  from 
time  to  time  published,  be  it  enacted.  That  the  publisher  or 
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pnblisbers  of  any  and  every  book  demandable  under  this  act* 
which  shall  be  published  at  any  time  after  the  passing  of  this 
act,  shall,  within  one  caleudar  month  after  the  day  on  which 
any  boolc  or  books  respectively  shall  be  first  sold,  published, 
advertised  or  offered  for  sale,  within  the  biUs  of  mortality, 
or  within  three  calendar  months  if  the  said  book  shall  be 
sold,  published  or  advertised  in  any  other  part  of  the  united 
kingdom,  enter  the  title  to  the  copy  of  every  such  book,  and 
the  name  or  names  and  place  of  abode  of  the  publisher  or 
publishers  thereof^  in  the  register-book  of  the  Company  of 
Stationers  in  Londou,  in  such  manner  as  hath  been  usual 
with  respect  to  books,  the  title  whereof  hath  heretofore  been 
entered  in  such  register-book,  and  deliver  one  copy,  on  the 
best  paper  as  aforesaid,  for  the  use  of  the  British  Museum ; 
which  register-book  shall  at  all  times  be  kept  at  the  hall  of 
the  said  company ;  for  every  of  which  several  entries  the 
sum  of  two  shillings  shall  be  paid,  and  no  more;  which  said 
register-book  may  at  all  seasonable  and  convenient  times  be 
resorted  to  and  inspected  by  any  person ;  for  which  inspec- 
tion the  sum  of  one  shilling  shall  be  paid  to  the  warehouse- 
keeper  of  the  said  Company  of  Stationers,  and  such  ware- 
house-keeper shall,  when  and  as  often  as  thereto  required, 
give  a  certificate  under  his  hand  of  every  or  any  such  entry, 
and  for  every  such  certificate  the  sum  of  one  shilling  shall 
be  paid ;  and  in  case  such  entry  of  the  title  of  any  such  book 
or  books  shall  not  be  duly  made  by  the  publisher  or  pub- 
lishers of  any  such  book  or  books,  within  the  said  calendar 
month,  or  three  months  as  the  case  may  be,  then  the  pub- 
lisher  or  publishers  of  such  book  or  books  shall  forfeit  the 
sum  of  five  pounds,  together  with  eleven  times  the  price  at 
which  such  book  shall  be  sold  or  advertised,  to  be  recover- 
ed, together  with  full  cost  of  suit,  by  the  person  or  persons, 
body  politic  or  corporate,  authorised  to  sue,  and  who  shall 
sue  for  the  same,  in  any  court  of  record  in  the  united  king- 
dom, by  action  of  debt,  bill,  plaint  or  information)  ia  which 
no  wager  of  law,  essoin,  privilege  or  protection,  nor  more 
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than  one  imparlance,  shall  be  allowed:  Provided  always^ 
That  in  the  case  of  magazines,  reviews,  or  other  periodical 
publications,  it  shall  be  8.u£&cient  to  make  such  entry  in  the 
register-book  of  the  said  company,  within  one  month  next 
after  the  publication  of  the  first  number  or  volume  of  such 
magazine,  review,  or  other  periodical  publication :  Provided 
always,  that  no  failure  in  making  any  such  entry  shall  in  any 
manner  affect  any  copy-right,  but  shall  only  subject  the  per- 
son  making  default  to  the  penalty  aforesaid  under  this  act. 

VI.  And  be  it  further  enacted,  That  the  said  warehouse- 
keeper  of  the  Company  of  Stationers  shall  from  time  to  time, 
and  at  all  times,  without  any  greater  interval  than  three 
months,  transmit  to  the  librarian,  or  other  person  authorised 
on  behalf  of  the  libraries  before  mentioned,  correct  lists  of 
all  books  entered  in  the  books  of  the  said  company,  and  not 
contained  in  former  lists ;  and  that  on  being  required  so  to 
do  by  the  said  librarians,  or  other  authorised  person,  or  either 
of  them,  he  shall  call  on  the  publisher  or  publishers  of  such 
books,  for  as  many  of  the  said  copies  as  may  have  been  de» 
manded  of  them. 

VII.  Provided  always,  and  be  it  further  enacted,  That  if 
any  publisher  shall  be  desirous  of  delivering  the  copy  of  such 
book  or  volume  as  aforesaid,  as  shall  be  demanded  on  behalf 
of  any  of  the  said  libraries,  at  such  library,  it  shall  and  may 
be  lawful  for  him  to  demand  the  same  at  such  library,  to  the 
librarian  or  other  person  authorised  to  receive  the  same, 
(who  is  hereby  required  to  receive  and  to  give  a  receipt  in 
writing  for  the  same) ;  and  such  delivery  shall,  to  all  intents 
and  purposes  of  this  act,  be  held  as  equivalent  to  a  delivery 
to  the  said  warehouse-keeper. 

VIII.  *^  And  whereas  it  is  reasonable  that  authors  of  books 
<<  already  published,  and  who  are  now  living,  should  also 
**  have  the  benefit  of  the  extension  of  copy-right  ;*'  be  it  fur- 
ther enacted.  That  if  the  author  of  any  book  or  books  which 
shali^ot  have  been  published  fourteen  years  at  the  time  of 
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passing  this  act  shall  be  living  at  the  said  time,  and  if  such 
author  shall  afterwards  die  before  the  expiration  of  the  said 
fourteen  years,  then  the  personal  representative  of  the  said 
author,  and  the  assignee  or  assignees  of  such  personal  repre- 
sentative, shall  have  the  sole  right  of  printing  and  publish- 
ing the  said  book  or  books  for  the  further  term  of  fourteen 
years  after  the  expiration  of  the  first  fourteen  years :  Pro- 
vided, that  nothing  in  this  act  contained  shall  aifect  the  right 
of  tl^e  assignee  or  assigns  of  such  author  to  sell  any  copies 
of  the  said  book  or  books  which  shall  have  been  printed  by 
such  assignee  or  assigns  within  the  first  fourteen  years,  or 
the  terms  of  any  contract  between  such  author  and  such  as- 
signee or  assigns. 

IX.  And  be  it  also  further  enacted,  That  if  the  author  of 
any  book  or  books  which  have  been  already  published,  shall 
be  living  at  the  end  of  twenty-eight  years  after  the  first  pub- 
lication of  the  said  book  or  books,  he  or  she  shall,  for  the 
remainder  of  his  or  her  life,  have  the  sole  right  of  printing 
and  publishing  the  same  :  Provided,  that  this  shall  not  af- 
fect the  right  of  the  assignee  or  assigns  of  such  author,  to 
sell  any  copies  of  the  said  book  or  books  which  shall  have 
been  printed  by  such  assignee  or  assigns  within  the  said 
twenty-eight  years,  or  the  terms  of  any  contract  between  such 
author  and  such  assignee  or  assigns. 

X.  Provided  nevertheless,  and  be  it  further  enacted.  That 
all  actions,  suits,  bills,  indictments,  or  informations,  for  any 
offence  that  shall  be  committed  against  this  act,  shall  be 
brought,  sued,  and  commenced,  within  twelve  months  next 
after  such  offence  committed,  or  else  the  same  shall  be  void 
and  of  no  effect. 

The  first  maker  of  busts,  models,  casts,  &c.  has  a 
right  similar  to  the  copy-right  of  an  author,  by  the  sta- 
tute 38.  of  Geo.  III.  cap.  7I9  amended  by  54.  of  Geo. 
III.  cap.  56 ;  and  a  similar  protection  is  given,  for  the 
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period  of  three  months,  to  the  inventors  of  original  pat- 
terns for  printing  linens,  cottons,  &c*  by  the  act  S4t.  of 
Geo.  III.  cap.  2S. 

Bell,  I.  115. 

DECISIONS. 

Dodsley,  27.  July  1775,  Mor.  App.  1. 1.  "  Literary  proper^ 
fy."— Cadell  and  Davies,  1.  June  1804,  ib.  4.  A.— Mid- 
winter, 7.  June  1748,  *.  8295.— Hinton,  28.  July  1773, 
ib.  8307 — Tait,  Brown's  Sup.  V.  508.— Muwray,  25.  June 
1765,  Mor.  8309.— Taylor  and  Skinner,  21.  Dec.  1776, 
a.  8308.— Constable  and  Co.  6.  July  1824,  S.  &  D.  III. 
216. 


COURT  OF  SESSION. 


Prior  to  the  institution  of  the  College  of  Justice,  the 
administration  of  justice  in  Scotland  was  regulated  by 
the  following  statutes : 
1425,  cap.  69»  by  which  judges  were  appointed  to  sit 

three  times  a-year. 
1429,  cap.  1 13.14-15.16-17  &  118,  which  describe  the 

old  form  of  summons,  and  rules  for  cautioners. 
1457,  cap.  61,  which  defines  the  power  of  the  Lords  in 

trying  spoliations ;  and, 
1457,  cap.  62,  which  describes  the  manner  of  bringing 

a  cause  before  the  Lords. 

It  is  of  course  unnecessary  to  quote  any  of  these  ob- 
solete acts. 

The  Court  of  Session  was  established  in  15S2,  and 
the  institution  was  ratified  by  Parliament  14th  March 
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ISiOf  in  an  act,  cap.  93.  of  that  year,  whereby,  and  by 
1542,  cap.  S,  power  is  given  to  the  Judges  to  frame 
acts  of  sederunt  for  regulating  the  forms  of  procedure. 

The  acts  15iF7yCap.  37 1  and  1537,  cap.  68,  with  all 
the  intervening  acts,  relate  to  the  ancient  privileges  of 
the  Lords,  the  admission  of  advocates,  and  regulations 
for  the  other  members  of  court. 

The  act  15799  cap.  93,  regulating  the  form  of  ad- 
mission of  Lords  of  Session,  is  as  follows  : 

For-sameikle,  as  it  is  heavilie  murmured  by  divers  lieges 
of  this  realme,  that  our  Soveraine  Lord  electis  and  chusis 
zouDg  men,  withoiit  gravitie,  knawledge  and  experience,  not 
havand  8u£Scient  living  of  their  awin,  upon  the  Session,  and 
that  sura  of  them  be  themselves,  their  wives,  or  servands, 
takis  bttddeS,  bribes,  guddes  and  geir,  swa  that  justice  in  ef- 
fect is  cofl  and  sauld :  For  remeid  quhairof,  the  Kingis  Ma- 
jestic, with  advise  of  the  three  Estaites  of  this  present  Parlia- 
ment, statutis  and  ordainis.  That  nane  of  the  Lordes  of  Ses- 
sion alreddie  received,  or  to  be  received,  nouther  be  them- 
selves, or  be  their  wives,  or  servands,  take  in  ony  times  cum-* 
ming  bud,  bribe,  gudes  or  geir,  fra  quhat-sum-ever  person 
or  persones  presently  havand,  or  that  hereafter  sail  happen 
to  have  ony  actions  or  causes  persewed  before  them,  outher 
fra  the  persewer  or  defender,  under  the  paine  of  confiscation 
of  all  their  movabil  guddis,  that  dois  in  the  contrair,  the  ane 
halfe  thereof  to  be  applyed  to  our  Soveraine  Lord,  and  the 
uther  halfe  to  the  reveiler  and  tryer  of  the  saidis  bud-takeris : 
And  farther  decernis  and  ordainis  the  saidis  bud-takeris  to 
be  displaced  and  deprived  simpliciter  of  their  offices,  quhilk 
they  beare  in  the  CoUedge  of  Justice,  and  to  be  declared  in- 
famous, and  als  to  be  punished  in  their  persones,  at  the 
Kingis  Majesties  will :  And  sik-like  our  said  Soveraine  Lord, 
with  advise  foresaid,  hes  declaired  and  declaris,  that  in  all 
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times  cumming,  quhen  any  ordinar  place  vakis  in  the  Ses- 
sion, that  our  said  Soveraine  Lord  sail  present  and  nominate 
their  to  be  man  that  fearis  God,  of  gude  literature,  practick, 
judgement,  and  understanding  of  the  lawes,  of  gude  fame, 
havand  sufficient  living  of  his  awin,  and  quha  can  make  gude 
expedition  and  dispatch  of  matters,  tuitching  the  lieges  of 
this  realme,  quha  sail  be  first  sufficientlie  tryed  and  exami- 
nate,  be  ane  number  of  the  saidis  ordinar  Lordes :  And  in 
case  that  persone  presented  be  the  Kingis  Majestic  be  not 
founde  sa  qualified  be  them,  as  is  befoir  descrived,  our  Sove- 
raine Lord,  with  advise  of  his  saidis  three  Estaites,  declairis, 
that  it  sail  be  leasum  to  the  saidis  Lordes  to  refuse  the  per- 
sone presented  to  them,  and  the  Kingis  Majestic  to  present 
ane  uther,  sa  oft  as  he  pleasis,  quhill  the  person  presented 
be  founden  qualified,  for  using  of  the  said  place :  And  sik- 
like  our  said  Soveraine  Lord,  with  advise  foirsaid,  hes  de- 
clairedand  declairis,  that  the  President  of  the  said  CoUedge 
of  Justice  sail  be  chosen  be  the  haill  senatoures  theirof,  of 
the  conditions  and  qualities  abone  written,  quhidder  he  be 
of  the  spiritual  or  temporal  estaite :  For  chusing  and  elect- 
ing of  quhome,  the  Kingis  Hienes,  and  Estaites  foirsaidis,  dis- 
pensis  with  that  part  of  the  first  institution  of  the  Colledge 
of  Justice,  beirand  that  the  president  suld  be  of  the  spiritual 
estaite,  and  ane  prelate  constitute  in  dignitie :  And  alswa 
declairis,  that  in  absence  of  the  chanceller  and  president  now 
being,  and  that  sail  happin  to  be  for  the  time,  it  sail  be  lea- 
sum  to  the  saidis  Lordes  to  elect  and  chuse  ony  ane  of  their 
number,  quhome  they  think  qualified  and  woorthiest,  as  said 
is,  quha  sail  be  called  vice-president,  for  using  of  the  said 
office,  calling  of  matters,  repeating  of  alledgeances  proponed 
be  the  advocates  at  the  barre,  collecting  of  the  Lordes  votes, 
and  pronunciation  of  their  decreetes  and  interloquutoures, 
ay  and  quhill  the  returning  of  the  saidis  chanceller  or  pre* 
sident. 
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By  1584,  cap.  133,  it  is  declared  that  ministers  can- 
not be  members  of  the  College  of  Justice. 

The  act  1592,  cap.  132,  "  anent  the  jurisdiction 
'*  &c.  of  the  Lords  of  Session,*'  is  as  follows : 

Because  the  oobilitie,  erles,  lords,  and  barronnes,  auncient 
faeritoures  of  landes,  livinges,  and  possessiones,  understoode 
the  instituiion  of  the  College  of  Justice,  and  Lordes  of  Session, 
to  have  bene  fra  the  beginning,  for  decisdon  of  all  civill  ac- 
tiones ;  unto  the  quhilk  decision  their  haill  heritages,  livinges, 
landes  and  possessiones  are  subject ;  and  that  his  Hienes 
progenitours  institute  the  said  Colledge  of  cunning  and  wise 
men ;  quhilk  his  Majestie  willing  to  continew,  according  to 
his  for-bearis  gud  intention  ;  and  to  foresee  the  corruption 
increasand  in  the  said  College,  in  this  latter  and  declining 
age,  declairis  his  Hienes  minde  be  acte  of  Parliament:  That  in 
all  times  hereafter,  quhen  onie  place  suld  vaik  in  the  Session, 
that  his  Majesty  suld  present,  and  nominate  thereto  a  man 
fearing  God,  of  gud  literature,  practik,  judgement  and  un- 
derstanding of  the  lawes,  of  gud  fame,  having  sufficient  liv- 
ing of  his  awin,  and  quha  could  mak  gud  expedition  and 
dispatch  in  matters  tuitching  the  lieges  of  the  realme  :  And 
zit  that  it  is  required,  that  his  Hienes  gude  intention  be  mair 
speciallie  expressed  toward  the  complaint  of  cheising  of 
zouDg  men,  without  gravitie,  knawledge,  and  experience, 
upon  the  saide  session,  not  having  sufficient  living  of  their 
awin: 

Therefore  our  said  Soveraine  Lord,  with  advise  of  the 
Estaites  of  this  present  Parliament,  declairis  that  nane  sail 
be  received  to  ane  place  of  ane  senator  in  the  College  of 
Justice,  except  he  be  sufficientlie  tryed  and  knawin  be  his 
Hienes  and  haill  Lordes  of  the  Session :  That  the  said  per- 
son, to  be  presented  and  received,  have  in  zeirlie  rent^  pro- 
perlie  perteining  to  himselfe,  the  summe  of  ane  thousand 
markes  usuall  money  of  this  realme,  or  els  twentie  chalders 
«f  victuall :   and  that  his  experience,  qualitie,  and  conversa- 


S84  COURT  OF  SESSION. 

tion,  may  be  the  better  tryed,  that  he  be  of  the  age  of  twen- 
tie-five  zeires  at  the  least  compliet,  in  all  time  cammiDg, 
utherwise  his  presentation  and  admission  to  be  null,  annull- 
and  all  presentation's,  given  and  granted  be  his  Majestie, 
sen  his  Hienes  coronation,  to  quhat-sum-ever  person  or  per- 
sons, not  beand  of  the  age  foresaid ;  ratifiand  neverthelesse 
and  apprievand  alwaies  all  actes  maid  be  his  Majesties  prede* 
cessours,  and  his  Hienes  selfe  of  before,  upon  the  institution 
of  the  said  College,  and  reformation  of  the  abuses  theirof. 

The  act  10.  of  Geo.  I.  cap.  18,  *'  for  explaining  the 
^*  law  concerning  the  trial  and  admission  of  the  ordi- 
^*  nary  Lords  of  Session,'^  is  as  follows  : 

Whereas  the  nomination  and  appointment  of  the  Lords 
of  the  Court  of  Session  in  Scotland,  is  an  inherent  preroga- 
tive of  the  Crown,  and  his  Majesty  is  most  desirous  that 
none  should  be  Lords  of  Session,  but  persons  of  known  pro- 
bity and  understanding  in  the  laws,  and  such  as  are  duly 
qualified  according  to  the  several  statutes  for  that  purpose 
made ;  therefore,  for  the  attaining  of  these  good  ends,  and 
for  the  more  plain  and  easie  execution  of  the  laws  in  this  be- 
half already  made :  Be  it  enacted,  &c.  That  when  any  ordi- 
nary place  shall  be  vacant  in  the  said  Court  of  Session,  the 
King's  Majesty,  his  heirs  and  successors,  shall  nominate  and 
appoint  thereto  a  person,  qualified  according  to  an  act  made 
in  Scotland  in  the  sixth  Parliament  of  King  James  VI.,  (in- 
tituled, Anent  the  admission  of  the  ordinary  Lords  of  the 
Session,  and  reformation  of  certain  abuses  therein) ;  and  ac- 
cording to  another  act  made  in  Scotland  in  the  twelfth  Par- 
liament of  King  James  yi.  (intituled,  Anent  the  jurisdiction, 
presentation,  qualities,  and  age  of  the  Lords  of  Session) ; 
and  according  to  the  articles  of  union  of  the  two  kingdoms 
of  England  and  Scotland ;  and  the  qualifications  of  such 
person  so  nominated  and  appointed,  may  be  examined,  and 
shall  be  tried  by  the  ordinary  Lords  of  the  Court  of  Session 
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only ;  and  if  the  perscto  so  nominated  shall  on  such  exami- 
nation be  found  duly  qualified,  according  to  the  act  and  ar- 
ticles aforesaid,  then  they  shall  forthwith  admit  and  receive 
bim  to  such  ordinary  place;  but  if  on  such  examination  the 
said  ordinary  Lords  of  Session  shall  be  of  opinion,  that  there 
is  just  ground  to  object  to  the  qualifications  of  the  person 
nominated  as  aforesaid,  in  every  such  case  the  said  Lords  of 
Session  are  hereby  required,  with  all  convenient  speed,  to 
transmit  and  certifie  the  whole  matter  to  his  Majesty,  his 
heirs  and  successors,  in  order  that  the  royal  pleasure  may 
l>e  finally  had  thereupon ;  and  if  his  Majesty,  his  heirs  and 
successors,  shall  afterwards  signifie  under  the  sign  n^annal 
the  royal  will  and  pleasure,  that  the  person  so  nominated 
shall  be  admitted  and  received  into  the  said  place,  in  such 
case  the  Lords  of  Session  are  hereby  required  forthwith  to 
admit  and  receive  him  accordingly ;  but  if  his  Majesty,  his 
heirs  and  successors,  after  such  examination  as  aforesaid, 
shall  see  cause  sufficient  not  to  admit  the  person  so  nomi- 
nated, it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs 
and  successors,  from  time  to  time,  to  nominate  some  other 
person  in  manner  aforesaid,  still  subject  to  such  examination 
and  final  determination  concerning  the  same,  as  is  herein  be- 
fore enacted  and  declared. 

And  be  it  further  enacted  by  the  authority  aforesaid.  That 
whenever  the  places  of  the  four  present  extraordinary  Lords 
of  Session,  or  the  place  or  places  of  any  one  or  more  of  them, 
at  any  time  or  times  hereafter,  shall  become  vacant,  no  pre- 
sentation or  nomination  of  any  person  or  persons  whatso- 
ever shall  be  made  by  his  Majesty,  his  heirs  or  successors, 
to  supply  such  vacancy  or  vacancies ;  and  if  any  such  pre* 
sentation  or  nomination  shall  at  any  time  hereafter  happen 
to  be  made,  the  same  is  hereby  declared  to  be  null  and  void; 
any  thing  to  the  contrary  thereof  contained  in  an  act  made 
in  the  fifth  Parliament  of  King  James  V.,  concerning  the  au- 
thority of  the  Chancellor  and  Lords,  or  any  other  law  or 
statute  to  the  contrary  thereof  in  any  wise  notwithstanding. 
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With  regard  to  the  privileges  of  the  Judges,  there 
are  a  great  many  statutes,  especially  fixing  exemptibn 
from  certain  taxations.  To  this  purpose  are  1537, 
cap.  68,-1593,  cap.  170,-1593,  cap.  183,-1594, 
cap.  211,-1609,  cap.  11, — 1633,  cap.  22, — 1633, 
cap.  23,-1633,  cap.  26,-1670,  cap.  8,— and  1685, 
cap.  19*  In  particular,  the  act  l66l,  cap.  23,  extepds 
these  exemptions  to  the  other  members  of  the  College 
of  Justice.  The  precise  nature  of  the  exemptions,  and 
the  description  of  the  persons  so  privileged,  are  set  forth 
in  the  act  of  sederunt  23d  Feb.  1687,  which  is  in  the 
following  terms : 

The  Lords  of  Council!  and  Session  haveing  considered  the 
summons  of  declarator,  raised  at  the  instiince  of  the  mem- 
bers of  the  Colledge  of  Justice,  of  their  privileges,  against 
the  town  of  Edinburgh  ;*'the  suspension  raised  by  them,  of 
the  charges  given  at  the  instance  of  the  town,  for  payment 
of  the  annuity,  and  the  bill  of  suspension  given  in  of  the 
charges,  for  their  proportions  of  his  Majestie's  supply;  the 
answer  made  thereto  for  the  town,  and  whole  dispute  pro- 
poned for  either  party,  with  the  acts  of  Parliament,  and 
other  acts  and  writes  founded  on,  hinc  tiufe,  in  the  debate: 
They  sustain  the  forsaid  declarator,  as  to  the  members  of 
the  Colledge  of  Justice,  their  immunity  and  exemption  from 
payment  of  the  annuity  for  the  ministers'  stipends,  and  de- 
cerns and  declares  them  free  thereof,  both  as  to  bygones, 
and  in  time  comeing,  and  suspends  the  letters  nmpUdter  for 
the  same :  And  likeways  sustains  the  declarator,  as  to  their 
immunity  from  watching  and  warding,  and  any  impositions 
for  the  same,  and  from  payment  of  any  customes,  calsey- 
mails,  shoar-dues,  and  other  impositiones,  laid  on  their  pro- 
visiones  of  meat  and  drink  for  their  families,  and  their  other 
goods  carried  to  or  from  the  town,  and  collected  at  the  ports, 
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or  other  places  within  the  liberties  of  the  town :  And  de- 
daresyThat  the  produceing  a  certificate  subscrived  by  a  mem* 
ber  of  the  Colledge  of  Justice,  bearing,  That  the  goods  or 
provisiones  do  properly  belong  to  him,  shall  be  sufficient  for 
freeing  them  from  payment  of  the  said  customes  and  impo- 
sitiones,  the  certificate  being  renewed  onci^  in  the  half  year 
at  least :  And  sustains  the  declarator,  as  to  the  pursuars  ex- 
emption from  the  civil  jurisdictiQn  of  the  Magistrats  of  Edin- 
burgh ;  and  declares.  That  upon  their  proponing  declina- 
tor thereof,  the  Magistrats  ought  to  desist  from  any  proce- 
dure against  them,  without  necessity  of  advocation,  and  be- 
fore answer :  As  to  the  criminall  jurisdiction,  and  to  that 
poynt  of  the  declarator,  concerneing  the  pursuars  imploying 
unfreemen  within  the  town,  the  Lords  declare.  They  will 
take  tryall  what  has  been  the  former  customeas  to  both  these 
points,  and  particularly,  what  was  done  in  the  cases  men- 
tioned in  the  debate :  And  the  Lords  ordains,  That  where 
a  taxation  or  cess  is  imposed  by  acts  of  Parliament,  or  con- 
vention of  estates,  to  which  the  members  of  the  Colledge  of 
Justice  are,  or  shall  be  lyable,  that  there  be  a  speciall  and 
distinct  stent  made  upon  the  town  and  suburbs  for  the  quota 
imposed,  and  so  much  more  only  as  may  defray  the  incident 
charges  of  collecting  the  same,  wherein  no  exemption  shall 
be  given  to  the  magistrates,  stent-masters,  or  other  persones, 
but  that  they  be  steuted  for  their  proportiones  of  these  impo- 
sitiones  as  well  as  other  inhabitants  :  And  likeways,  that  the 
tenements  belonging  to  trades  be  stented,  and  the  town's  com- 
mon good,  where  the  same  consists  in  land  or  few-duetys,  and 
does  not  bear  burden  with  the  shyre,  but  prejudice  to  the  town 
of  Edinburgh,  if  they  think  fitt,  to  lay  on  the  proportiones  of 
these  who  have  been  in  use  to  be  exempted,  upon  their  own 
neighbours,  but  not  upon  any  members  of  the  Colledge  of  Jus- 
tice: And  to  the  end  these  impositiones,  warranted  by  pub- 
lick  authority,  may  be  equally  laid  on,  and  these  of  the  Col- 
ledge of  Justice  who  are  heritors,  not  burdened  beyond  their 


S88  COURT  OF  SESSION. 

jast  proportions,  the  Lords  declares,  That  they  will  from 
time  to  time  nominate  one  advocat,  and  one  wryter  to  the 
signet,  for  each  quarter  of  the  town,  to  meet  with  the  stent- 
masters,  who  shall  be  appoynted  by  the  magistrates,  at  their 
taking  of  the  survey  and  valuation  of  the  whole  tenements 
within  the  burgh  aiid  suburbs,  and  of  the  trade  of  the  burges- 
ses, which  is  in  use  to  be  stented,  and  to  bear  a  part  of  the 
burden  of  the  cess,  and  to  be  present  at  all  their  meetings 
for  imposing  of  the  stent,  and  to  see  that  the  valuation  be 
justly  and  equally  made,  and  the  stent  laid  on  accordingly : 
And  for  that  efiect,  appoynts  the  magistrats  to  make  intima- 
tion of  the  time  of  the  stent-masters  meeting,  to  the  Lord 
President  of  the  Session,  the  Dean  of  Faculty,  and  the  Keeper 
of  the  Signet,  ten  days  before  in  time  of  session,  and  twenty 
days  in  time  of  vaccance ;  and  appoynts  this  method  of  stent- 
ing  to  begin  and  take  effect  for  that  term  of  his  Majesty's 
supply,  due  and  payable  at  Martinmas  next  1687,  but  pre- 
judice to  the  town  of  Edinburgh  to  use  execution  for  that 
termes  supply,  which  was  payable  at  Martinmas  last  1686, 
and  the  Whitsunday's  term  now  ensueing,  according  to  the 
stent  already  imposed  for  these  two  termes.  And  the  Lords 
do  declare  the  persones  following  to  be  members  of  the  Col- 
ledge  of  Justice,  who  are  to  enjoy  the  priviledges  above 
mentioned,  viz.  tlie  Lords  of  Session,  advocats,  clarks  of  ses- 
sion, the  clarks  of  the  bills,  the  wryters  to  the  signet,  the 
deputs  of  the  clarks  of  session,  who  serve  in  the  Ontter> 
House,  and  their  substitutes  for  registrationes,  being  one  in 
each  dark's  office,  the  three  deputs  of  the  clarks  of  the  bills, 
the  clarks  of  Exchequer,  the  directors  of  the  Chancellaiy, 
their  deput,  and  two  clarks  thereof,  the  wryter  to  the  Pri?y- 
seall,  and  his  deput,  the  clarks  of  the  generall  registers  of 
sasines  and  horneings,  the  macers  of  the  session,  the  keeper 
of  the  minute-book,  the  keepers  of  the  rolls  of  the  Inner 
and  Outer  House.  And  the  Lords  do  extend  the  priviledges 
foresaid  to  the  persons  following,  viz.  one  actuall  servant  of 
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each  Lord  of  the  SessioD,  one  servant  of  each  advocate  four 
extracters  in  each  of  the  three  darks'  offices  of  the  Session, 
two  servants  employed  by  the  dark  of  register  in  keeping 
the  pnblick  registers,  the  keeper  of  the  Session-hoose,  and 
the  keeper  of  the  advocats  library.  It  is  always  hereby  de- 
clared, That  if  any  of  these  servants,  and  others,  to  whoo^ 
the  foresaid  priviledges  are  extended,  shall  keep  merchant* 
shops,  taverns  or  alehouses,  or  exercise  any  other  trade  with- 
in the  borgh,  they  shall  not  enjoy  any  of  the  priviledges 
above  mentioned.  And  ordains  thir  presents  to  he  record* 
ed  in  the  books  of  soderant,  and  to  be  printed. 

There  are  various  statutes  on  the  subject  of  the  du- 
ties of  tbe  judges,  as  well  as  their  privileges. 

The  act  l693f  cap.  26,  declares,  that  the  Lords  shall 
decide  with  open  doors. 

The  act  1594,  cap.  216,  declares. 

Our  Soveraine  Lorde,  and  Estaites  of  this  present  Parlia-* 
ment,  statutis  and  ordainis,  That  in  time  cumming,  it  sail  not 
bee  leisnm  to  onie  Lordes  of  the  Session,  ordinar  or  extra- 
ordinar,  advocates,  clerkes,  writers,  their  servandes,  or  onie 
nther  member  of  the  College  of  Justice,  or  onie  inferiour 
judgementes  within  this  realme,  their  deputes,  clerkes,  or 
advocates,  directly  or  indirectly,  be  themselves,  or  onie  utheris 
in  their  names,  to  their  behoove  or  utilitie,  to  bye  onie 
landes,  teyndes,  rowmes  or  possessiones,  quhilkis  ar  depen« 
dand  in  controversie  or  question  betuixt  onie  parties,  or  hes 
bene  dependand,  and  not  as  zit  decided  ;  quhilkis  gif  ther^ 
or  onie  of  them  do,  and  contraveenis  the  premises,  the  saidis 
Lordes  of  Session,  advocates,  clerkes,  writers,  their  ser- 
vandes, or  onie  uther  member  of  the  College  of  Justice, 
or  onie  inferiour  judgementes  within  this  realme,  their  d^ 
potes,  derkes  and  advocates,  sail  amit  and  tine  tfieir  office, 
place,  and  all  priviledges  and  immunities  bruiked|  or  that 
may  be  bruiked  be  them,  be  vertue  thereof. 
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The  act  1698,  cap.  14,  <*  in  favour  of  the  Senators 
"  of  the  College  of  Justice/*  is  as  follows  : 

The  Estates  of  Parliament  considering,  that  the  Senators 
of  the  College  of  Justice  are  not  at  present  compettetly  pro- 
vided ;  do  therefore  make  an  humble  o£fer  to  his  Majesty  of 
wo  several  quarters  of  one  month's  cess,  payable  in  the  man- 
ner, and  at  the  terms  after  mentioned,  to  the  Lords  of  Ses* 
sion,  viz.  Onequarter  of  a  month's  cess  to  be  paid  at  the  term 
of  Whitsunday  next  to  come,  to  be  equally  divided  amongst 
the  ordinary  Lords  of  Session,  the  one  half  thereof  for  dieir 
service  in  November,  December  and  January  next,  and  the 
other  half  for  their  service  in  February,  June  and  July  there- 
after, according  as  their  present  salaries  are  divided,  and  the 
otherquarter  of  a  month's  cess  to  be  paid  at  the  term  of  Whit- 
sunday 1700  years,  and  to  be  divided  in  manner  foresaid  for 
their  provision  in  the  meantime,  till  the  Parliament  shall  find 
out  a  fund  for  their  better  provision  in  all  time  coming.  Like- 
as  his  Majesty,  with  advice  and  consent  of  the  said  Estates, 
appoints  the  said  two  quarters  of  a  month's  cess  to  be  up- 
lifted by  the  collectors  of  supply,  granted  to  his  Majesty,  by 
an  act  of  this  present  session  of  Parliament,  in  the  several 
shires  and  burghs  of  this  kingdom,  and  the  same  execution 
to  be  used  for  ingathering  thereof^  as  is  appointed  for  his 
Majesty's  supply ;  and  that  the  several  collectors  foresaid 
pay  in  the  same  to  the  collector  appointed,  or  to  be  appointp 
ed  by  the  said  Lords,  for  uplifting  the  other  branches  of  their 
salaries,  whose  discharge,  upon  receipt,  thereof,  in  whole  or 
in  part,  shall  be  a  sufficient  exoneration  to  the  shires  and 
burghs,  and  all  other  whom  it  effeirs.  Likeas  it  is  hereby 
provided.  That  no  person  shall  be  holden  to  produce  their 
discharges  of  this  cess  after  three  years  ft'om  the  said  vesgccr 
tive  terms  of  payment 

The  10th  of  Queen  Anne,  cap.  2,  requires,  that  all 
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the  members  of  the  College  of  Justice  take  the  oath  of 
allegiance.    It  declares, 

And  be  it  farther  enacted  by  the  authority  aforesaid,  That 
on  or  before  the  fifteenth  day  of  June  next,  all  advocates, 
writers  to  the  stgnet,  notaries  publick,  and  other  members 
of  the  College  of  Justice,  within  that  part  of  her  Majesties 
kingdom  of  Great  Britain  called  Scotland,  shall  be  and  are 
hereby  obliged  to  take  and  subscribe  the  oath  appointed  by 
the  act  of  the  sixth  year  of  her  Majesties  reign,  entitled, 
^*  An  act  for  the  better  security  of  her  Majesties  person  and 
^  goTernment,'*  before  the  Lords  of  Session  of  the  aforesaid 
part  of  her  Majesties  kingdom ;  except  such  of  the  said  per- 
sons who  have  already  taken  the  same :  And  if  any  of  the 
persons  aforesaid  do  or  shall  neglect  or  refuse  to  take  and 
subscribe  the  said  oath,  as  aforesaid,  such  person  shall  be 
\f9o  faido  adjudged  incapable,  and  disabled  in  law  to  have, 
enjoy,  or  exercise  in  any  manner  his  said  employment  or 
practice. 

And  be  it  further  enacted  by  the  authority  aforesaid,  That 
m  all  time  coming,  no  person  or  persons  shall  be  admitted 
to  the  employment  of  advocate,  writer  to  the  signet,  notary 
publick,  or  any  office  belonging  to  the  said  College  of  Jus- 
tice, until  he  or  they  have  taken  and  subscribed  the  afore- 
said oatb,  in  manner  as  is  above  directed. 

The  10th  of  Queen  Anne,  cap.  39,  enlarges  the  time 
for  ministers,  advocates,  and  other  members  of  the  Col- 
lege of  Justice  in  Scotland,  to  take  the  oaths  therein 
mentioned.    It  is  in  the  following  terms : 

Whereas  by  an  act  made  in  this  present  session  of  Par- 
liament, (intituled.  An  act  to  prevent  the  disturbing  those 
of  the  Episcopal  communion,  in  that  part  of  Great  Britain 
called  $cotland,  in  the  exercise  of  their  religious  worship, 
and  in  the  use  of  the  liturgy  of  the  Church  of  England ;  and 

T  S 
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for  repealing  ao  act  passed  in  the  Parliament  of  Sootlandi 
intituled.  Act  against  irregular  baptisms  and  marriages,)  it 
is  enacted,  That  all  ministers  of  the  Established  Church  in 
Scotland,  and  all  and  every  person  or  persons  who  is  or  are 
pastor  or  pastors,  minister  or  ministers  of  any  Episcopal  con- 
gregation in  Scotland,  shall  be  obliged,  and  are  thereby  re- 
quired, on  or  before  the  first  day  of  August  next,  to  take  and 
subscribe  the  oaths  therein  set  forth,  in  such  manner,  and 
under  such  penalties,  as  all  officers,  civil  and  military,  in 
Scotland,  are  obliged  to  take  the  oath  recited  in  the  four- 
teenth act  of  the  sixth  year  of  her  Majesties  reign,  (intituled, 
An  act  for  the  better  security  of  her  Majesties  person  and 
government) :  And  whereas,  by  the  said  last-mentioned  act, 
it  is,  amongst  other  things,  enacted,  That  all  officers,  civil 
and  military,  in  that  part  of  the  kingdom  of  Great  Britain 
called  Scotland,  who  are  obliged  and  required  to  take  in 
Scotland  an  oath,  called  the  oaUi  of  allegiance  and  assurance, 
before  the  Privy-Council  there,  should  be  obliged,  on  or  be- 
fore the  20th  day  of  April  1708,  to  take  and  subscribe  the  oath 
by  the  said  act  appointed,  before  the  Privy-Council,  while  it 
should  continue,  and  after  the  determination  thereof,  before 
and  in  the  Court  of  Session,  or  the  Court  of  Justiciary,  or  the 
Court  of  Exchequer  there ;  and  that  all  others  then  in  any  of 
the  offices  aforesaid,  who,  in  respect  thereof,  had  used  and 
been  obliged  to  take  the  said  oath  of  allegiance  and  assurance 
in  any  other  court  and  place,  should  be  obliged  to  take  and 
subscribe  the  same  at  the  next  quarter-aessions  of  the  peace 
that  should  be  held  for  any  county  or  place  in  which  any 
such  officer  should  be  resident  and  abiding ;  and  that  all  and 
every  person  qt  persons  whatsoever,  who  should  after  be  ad- 
mitted into  any  office,  civil  or  military,  within  that  part  of 
Great  Britain  called  Scotland,  should,  within  three  months 
after  his  admittance  into  any  such  office,  be  obliged  to  take 
the  oath  appointed  by  the  said  act,  in  the  respective  courts 
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ibove  m«ntioaed,  according  Co  the  dUdoctiou  therein  and 
abo?e  mentioned,  for  the  persons  then  in  office :  And  where- 
as many  of  the  ministers  of  the  Established  Church,  and  Epis- 
copal persuasion  in  Scotland,  had  not  notice  of  the  passings 
the  said  act  of  this  present  siession  of  Parliament,  until  after 
the  last  quarter-sessions  of  the  peace,  and  that  there  will  be 
no  other  quarter-sessions  of  the  peace  in  Scotland  before 
the  second  day  of  August  next,  whereby  many  of  the  said 
ministers  and  pastors  are  rendered  incapable  of  taking  the 
oaths  by  the  said  act  required :  For  remedy  whereof,  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons  in  this  present  Parliament  assembled,  and  by 
authority  of  the  same,  That  if  any  minister  or  ministers  of 
the  established  church  of  Scotland,  or  any  person  or  per- 
iODs  who  is  or  are  pastor  or  pastors,  minister  or  ministers 
of  any  Episcopal  congregation  in  Scotland,  shall,  on  or  be- 
fore the  first  day  of  November,*in  the  year  of  our  Lord  1712^ 
take  and  subscribe  the  oaths  in  the  act  of  this  present  ses- 
sion of  Parliament  mentioned  and  set  forth,  in  such  manner 
ss  all  officers,  civil  and  military,  in  Scotland,  are  obliged  to 
take  the  oaths  recited  in  the  said  act  made  in  the  sixth  year 
of  her  Majesties  reign,  the  same  shall  be,  to  all  intents,  con- 
structions, and  purposes^  as  effectual  as  if  such  minister  or 
ministers,  pastor  or  pastors,  had  taken  the  said  oaths  within 
the  time  appointed  by  the  act  of  this  present  session  of  Par- 
liament« 

And  whereas,  by  another  act  made  in  this  present  session 
of  Parliament,  (intituled.  An  act  for  preserving  the  Protes- 
tant religion,  by  better  securing  the  Church  of  England  as 
by  law  established,  and  for  confirming  of  the  toleration  grant- 
ed to  Protestant  dissenters,  by  an  act  (intituled.  An  act  for 
exempting  their  Majesties  Protestant  subjects,  dissenting 
from  the  Church  of  England,  from  the  penalties  of  certain 
laws;  and  for  supplying  the  defects  thereof i  and  for  the 
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farther  securing  the  Protestant  succession,  by  requiring  the 
practisers  of  the  law  in  North  Britain  to  take  the  oaths  and 
subscribe  the  declaration  therein  mentioned,)  it  is  enactedi 
That  all  advocates,  writers  to  the  signet,  notaries  pnblick, 
and  other  members  of  the  College  of  Justice,  within  that 
part  of  Great  Britain  called  Scotland,  shall  be  obliged,  on 
or  before  the  fifteenth  day  of  June,  to  take  and  subscribe  be- 
fore the  Lords  of  Session,  the  oath  appointed  by  an  act  made 
anno  sexio  EegifUB^  (intituled.  An  act  for  the  better  securi^ 
of  her  Majesties  person  and  government) ;  and  in  case  of 
their  neglect  or  refusal  to  take  and  subscribe  the  said  oaths 
as  aforesaid,  such  person  shall  be  ipso  /ado  incapable  and 
disabled  in  law  to  have,  enjoy,  or  exercise  his  said  employ- 
ment :  And  whereas  the  Court  of  Session  in  Scotland  does 
not  sit  from  the  last  of  February  to  the  first  of  June,  and 
that  several  of  the  advocates,  writers  to  the  signet,  notaries 
publick,  and  others,  members  of  the  College  of  Justice  afbr^ 
said,  have  either  by  reason  of  sickness,  indisposition,  or  ab> 
sence,  been  rendered  incapable  of  taking  the  oath  by  the 
said  act  required :  For  remedy  whereof,  be  it  further  enacts 
ed  by  the  authority  aforesaid,  That  if  any  advocate,  writer 
to  the  signet,  notary  publick,  or  any  members  of  the  College 
of  Justice  aforesaid,  shall,  on  or  before  the  said  first  day  of 
November,  take  and  subscribe  the  aforesaid  oath,  either  in 
her  Majesties  Court  of  Session,  Justiciary,  or  Exchequer  in 
Scotland,  or  at  the  quarter-sessions  there,  for  the  city  or 
county  where  such  person  or  persons  inhabit  or  dwell,  or  in 
her  Majesties  Court  of  Chancery,  QueenVbench,  Common- 
pleas,  or  Court  of  Exchequer  at  Westminster,  the  same  shall 
be,  to  all  intents  and  purposes,  as  eflectual,  as  if  such  advo- 
cate, writer  to  the  signet,  notary  publick,  or  other  member 
of  the  College  of  Justice,  had  taken  the  same  within  the  time, 
and  in  the  manner  appointed  by  the  aforesaid  act ;  anything 
therein  contained  to  the  contrary  notwithstanding. 

The  act  10th  of  Queen  Anne,  cap.  13,  repeals  part 
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of  an  act  paased  in  the  Parliament  of  Scotlandi  enti- 
tledy  **  An  act  for  discharging  the  Yule  vacance/^ 

Whereas  by  the  twenty-second  act  passed  in  the  Parlia- 
ment of  Scotland,  anno  1690,  (intituled,  An  act  for  dischar- 
ging the  Yule  vacancci)  the  annual  vacation  of  the  Court  of 
Session,  and  all  other  inferior  courts  of  judicature,  is  there- 
by discharged,  and  the  Senators  of  the  College  of  Justice,  or 
Court  of  Session,  are  ordained  to  meet  and  sit  for  the  ad- 
ministration of  justice,  from  the  first  day  of  November  lo  the 
first  of  March  yearly,  without  any  interruption ;  which  has 
been  by  experience  found  inconvenient  and  burdensome  to 
the  subject  in  that  part  of  the  kingdom ;  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same.  That  the  said  act,  so  far  as  the 
same  relates  to  the  discharging  the  Yule  vacance,  be  and  is 
hereby  repealed,  annulled,  and  made  void,  to  all  intents  and 
purposes  whatsoever. 

And  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  That  the  Christmas  vacation  of  the  Session  or  Col- 
lege of  Justice,  and  all  other  inferior  courts  of  justice,  in  that 
part  of  Great  Britain  called  Scotland,  shall  yearly  and  in  all 
time  coming  continue  and  endure  from  the  twentieth  of  De- 
cember, to  the  tenth  of  January,  both  inclusive ;  the  said  law, 
or  any  other  law  or  custom  to  the  contrary  notwithstanding. 

The  time  of  adjournment  for  the  Christmas  recess 
was  formerly  regulated  by  the  acts  1686,  cap.  5,  and 
1686,  cap.  6.  But  it  is  now  fixed  by  two  statutes,  3d 
of  Geo.  II.  cap.  32,  which  empowers  the  Judges  to  ad- 
journ '*  on  such  day  between  the  15th  day  of  Decem- 
"  ber  and  15th  day  of  January  yearly,  and  for  such  time 
'*  as  they  shall  judge  most  convenient,  not  exceeding 
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<*  the  space  of  ten  days ;''  and  2d  of  Geo.  IIL  c^. 
27,  which  declares,  '<  that  it  shall  and  may  be  lawful 
**  for  the  Judges  of  the  said  Court  of  Session  in  Scot- 
*^  landj,  and  they  are  biereby  empowered  to  make  an  ad- 
<'  joumment  of  the  Session  on  such  day,  betwixt  the 
*'  20th  day  of  December  and  the  15th  day  of  January 
"  yearly,  and  for  such  time  as  they  shall  judge  expedi- 
<'  ent,  not  exceeding  the  space  of  twenty  days."  By 
the  statute  SOth  of  Geo.  III.  cap.  17>  the  summer  ses- 
sion is  appointed  to  begin  on  12th  May,  and  to  end  on 
11th  July  yearly. 

With  regard  to  the  form  of  procedure  in  the  Supreme 
Court,  the  original  acts,  which  are  now  superseded,  were 
1672,  cap.  16,-1686,  cap.  23,— l693,co/?.17, 18, 19, 
21,  and  34, — 18.  of  Geo.  III.  cap.  151,  <*  concerning 
<'  the  administration  of  justice  in  ScoUand/'-«*-4nd  59* 
of  Geo.  III.  cap.  45,  **  to  explain  and  amend  certain 
'*  acts  relative  to  the  Courts  of  Session  in  Scotland." 

All  these  enactments  have  been  repealed  ;  and  prac- 
tice is  now  regulated  by  the  following  statutes  and  re- 
lative acts  of  sederunt.  The  statute  1.  and  2.  of  Geo.  IV. 
cap.  38,  '*  for  establishing  regulations  respecting  cer- 
^*  tain  parts  of  the  proceedings  in  the  Court  of  Ses- 
"  sien,  and  in  the  Court  of  Commission  for  Teuids;  and 
«  respecting  the  duties,  qualifications,  and  emoluments 
'<  of  certain  clerks  and  other  officers  of  the  said  courts,** 
is  as  follows : 

<<  Whereas  by  a  warrant  under  the  sign  manual  of  his 
<^  Royal  Highness  the  Prince  Regent,  acting  in  the  name 
^  and  behalf  of  his  Majesty,  dated  the  8th  day  of  February 
*'  1815,  commissioners  were  appointed  for  inquiring  into  the 
"  duties,  salaries  and  emoluments  of  the  several  oflBcers, 


■'*r» 


COURT  OF  SESSION.  297 

*<  clerks  and  minktert  of  jssdce  cf  the  courts  in  Scotlandi 
^  and  for  reponing  what  ragalations  migbt  be  fit  to  bo  es- 
tablished respeatitig  the  same ;  which  comniissbners  hare 
accordfaiglj  made  certain  rqports,  and  the  same  have  been 
« laid  before  Parlianienc,''  &a :  Be  it  enacted,  That  upon 
bills  of  advocation  and  suspension,  complaining  of  final  judg^ 
ments  of  sheriffs  and  other  inferior  judges,  it  shall  hereafter 
be  competent  either  for  the  Lord  Ordinary  on  the  Bills,  or 
for  the  Court,  to- remit  the  cause  to  Ute  inferior  judge,  with 
instructions  how  to  proceed;  but  no  such  remit  ahall  be 
made,  except  in  the  case  of  a  suspension  of  a  decreet  in  ab- 
sence, without  hearing  counsel,  or  receiving  a  written  answer 
on  the  part  of  the  respondent. 

IL  And  be  it  enacted,  Hiat  the  procedure  on  bills  of  ad- 
tocation  omiplaining  of  final  decreets  of  removing,  shall 
hereafter  be  the  same  as  is  now  established  fi>r  bills  of  sus- 
pension of  such  decreets. 

III.  And  be  it  enacted.  That  in  all  cases  in  which,  upon 
report  of  the  Lord  Ordinary  on  the  Bills  to  the  Ix>rds  of  ei- 
ther Division,  there  shall  be  a  difierence  of  opinion,  and  an 
equality  of  voices,  such  Lord  Ordinary  on  the  Bills  shall  vote 
in  the  case,  attd  in  all  other  eases  when,  in  consequence  of 
snch  difference  of  opinion  and  equality  of  voices,  the  cause 
or  matter  shall  be  appointed  to  remain  for  subsequent  dis- 
cussion, if  the  question  shall  have  previously  depended  be- 
fore any  Lord  Ordinary  of  the  same  division,  being  at  the 
time  of  sudi  discussion  one  of  the  Permanent  Ordinaries, 
such  Lord  Ordinary  shall,  without  regard  to  any  rotation, 
be  called  in  to  be  present  at  the  discussion,  and  to  vote  in 
the  case. 

IV.  And  bt  it  enacted,  T%at  in  case  of  the  death,  sick- 
ness, necessary  absence,  or  legal  declinature  of  the  Lord 
Ordinary  on  the  Bills  during  the  period  of  the  session,  but 
at  a  time  when  the  court  is  not  actually  sitting,  any  one  of 
the  Permanent  Ordinaries,  on  a  due  statement  by  any  of  the 
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clerks  of  the  bills  of  such  fact,  and  of  some  argeD<7  in  the 
case,  shall  and  may  prononnoe  on  any  bill  which  may  in  sudi 
case  be  laid  before  him,  such  interlocutor  as  circumstances 
may  require,  without  prejudice,  quoad  uftro,  to  the  provbions 
of  the  act,  passed  in  the  fifty-third  year  of  his  said  late  Ma- 
jesty's reign,  and  also  without  prejudice  to  the  power  of  ei- 
ther division,  upon  legal  declinature  of  the  Lord  Ordinary 
on  the  Bills,  when  represented  to  them  in  any  case,  to  remit 
the  same  to  another  Ordinary  in  his  stead. 

V.  And  be  it  enacted,  That  it  shall  be  competent  and  law- 
ful for  the  Court  in  either  division,  in  all  cases  when  great 
avisandum  is  made  with  a  process  of  reduction.  Instead  of 
granting  warrant  to  enrol  the  same  in  the  next  regulation  roll, 
to  remit  to  the  fifth  or  junior  JLord  Ordinary  for  the  time^ 
to  hear  parties  thereon,  and  to  discuss  the  reasons  of  re- 
duction and  other  conclusions  of  the  libel,  without  prtjo- 
dice  to  the  power  of  the  Court,  on  the  ground  of  contin- 
gency, or  any  other  sufficient  cause,  to  make  such  remit  to 
any  of  the  Permanent  Lords  Ordinary ;  the  Court  is  autho- 
rised and  required  to  regulate^  by  act  of  sederunt,  the  time 
and  manner  of  enrolling  such  processes  of  reduction  so  to  be 
remitted  to  the  fifth  or  junior  Lord  Ordinary,  and  of  calling 
the  same  before  the  Lord  Ordinary  in  pursuance  of  such  re- 
mit 

VI.  And  be  it  enacted.  That  from  and  after  the  passing  of 
this  act,  {%\th  the  exception  hereafter  specified),  no  person 
shall  be  capable  to  be  appointed  a  principal  clerk  of  the  billsy 
except  a  principal  clerk  of  session ;  and  every  person  to  be 
hereafter  ^>pointed  to  the  said  office  shall  personally  dis- 
charge the  duties  thereof,  in  manner  provided  by  the  said 
act,  passed  in  the  fiftieth  year  of  the  reign  of  his  late  Ma- 
jesty, and  shall,  in  respect  of  such  appointment,  be  entided 
to  the  salary  herein  after  provided,  but  to  no  fees  or  other 
emoluments  whatsoever ;  provided  always,  that  the  two  prin- 
cipal clerks  of  session,  who  shall  be  appointed  principal 
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clerks  of  the  bills,  persuut  to  this  act,  shall  not  belong  to 
the  same  division  of  the  Court  at  the  same  time,  but  one  shall 
be  appointed  from  each  division. 

VII.  Provided  also^  and  be  it  enacted,  That  nothing  here- 
in provided  shall  be  so  construed  as  to  compel  any  of  the 
present  principal  clerks  of  session  to  accept  the  said  o£Bce 
of  principal  clerk  of  the  bills ;  but  every  person  to  be  here- 
after  appointed  a  principal  clerk  of  session  shall,  in  case  of 
his  being  subsequently  appointed  to  be  one  of  the  principal 
clerks  of  the  bills,  be  bound  to  accept  the  said  office  and 
perform  the  duti^  thereof;  and  in  case,  at  the  time  of  any 
vacancy  arising  in  the  office  of  principal  clerk  of  the  bills, 
there  shall  be  no  principal  clerk  of  session  willing  or  bound 
to  accept  the  same  in  terms  of  this  act,  it  shall  be  lawful  to 
his  Majesty,  his  heirs  and  successors,  in  such  case,  to  ap* 
point  a  fit  and  proper  person,  legally  qualified,  to  be  ap- 
pointed a  principal  clerk  of  session  to  fill  the  said  vacancy. 

VIIL  And  be  it  enacted.  That  from  and  after  the  time 
when,  in  terms  of  the  regulations  contained  in  the  said  act  pass- 
ed in  the  fiftieth  year  of  the  reign  of  his  late  Majesty,  there 
shall  be  only  two  depute-clerks  of  the  bills,  each  of  whom 
would  be  entitled,  by  virtue  of  the  said  act,  to  draw  one-sixth 
part  of  the  total  fees  payable  to  the  clerks  of  the  bills,  the  se- 
veral clerks  of  the  bills  shall  be  entitled  thenceforth  to  receive^ 
ftom  the  collector  of  the  fee-fund,  the  annual  salaries  under- 
mentioned, payable  quarterly,  viz.  for  every  principal  clerk  of 
the  bills,  not  being  also  a  principal  clerk  of  session,  six  hun- 
dred pounds ;  for  every  principal  clerk  of  the  bills,  being  also 
a  principal  clerk  of  session,  three  hundred  pounds ;  and  for 
each  of  tlie  depute-clerks  of  the  bills,  four  hundred  and  fifty 
pounds ;  and  the  said  clerks  shall  be  thereafter  entitled  to 
no  fee  or  other  emolument  whatsoever,  but  the  whole  fees 
now  legally  exigible  by  the  said  clerks,  shall  thenceforth  be 
pud  over,  on  the  first  Monday  of  every  month,  to  the  col- 
lector of  the  fee-ftmd,  conformably  to  %a  account  thereof,  to 
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be  delivered  to  bim,  s^ed  by  one  or  other  of  the  eaid  de- 
pute-clerks,  and  to  the  verity  of  which  the  said  depute-elerk 
sbaU  make  oath,  if  required. 

Sections  IX.  and  X.  relate  to  the  oommisaion  of  teiodsy 
and  are  quoted  under  that  title. 

**  XL  And  whereas  it  is  expedient  to  abolish  the  practice 
**  of  directing  brieves  to  the  niacers  of  the  Court  of  Session 
^  in  certain  services;"  be  it  enacted^  That  in  ail  cases  in 
which  it  is  now  lawful  and  conq>etent  to  grant  commissioiif 
by  authority  of  the  Court  of  Session,  to  the  said  maoers  for 
proceeding  in  any  service,  and  in  which  the  brief  issued  from 
Chancery  is  thereupon  directed  to  the  macera,  such  oohof 
mission  shall^  from  and  after  the  twentieth  day  of  June  in 
this  present  year,  be  granted,  and  such  brief  issued,  accord- 
ing  to  similar  forms^  to  the  sheriff-depute  of  Edinburgh  or 
his  substitute,  or  sheriff  in  that  part  specially  constituted, 
whether  such  service  may  relate  to  lands  and  heritages  si- 
tuated in  or  beyond  the  sheriffdom  of  Edinburgh,  or  in  se- 
veral sheriffdoms ;  and  in  all  cases  of  competition  of  brieves, 
as  well  as  where  a  party  claiming  right  to  appear  and  oppose 
a  service  shall  make  such  appearance,  either  party  may  ap- 
ply for  and  obtain  advocation  of  the  brieves  to  the  Court  of 
Session,  not  only  from  any  inferior  judge,  but  also  from  the 
said  sheriff  of  Edinburgh,  acting  under  special  commission ; 
and  the  Lord  Ordinary,  before  whom  the  letters  of  advoca- 
tion shall  be  called,  shall  advocate  the  brief,  and  remit  to 
the  fifth,  or  junior  permanent  Lord  Ordinary  for  the  time^ 
to  be  judge  in  the  s^id  service,  without  prejudice,,  neverthe- 
less, to  the  power  of  the  Court,  whether  on  declinature  or 
any  other  cause  shewn,  to  remit  to  any  other  Ordinary  to  be 
judge  in  any  service ;  and  every  such  service,  whether  before 
the  Lord  Ordinary  on  advocation,  or  before  the  sheriff  of 
Edinburgh  on  special  commission,  shall  proceed,  in  the  same 
place,  form  and  manner,  (unless  in  so  far  as  the  same  may 
hereafter  be  otherwise  regulated  in  manner  herein  after  au- 
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thorised,)  as  senrrces  have  heretofore  proceeded  be&re  the 
inacers,  except  that  the  said  sheriff  shall  not  be  required  to 
take  any  oath  deJUteli  admmisiratione^  as  in  the  case  of  the 
inacers ;  and  that  the  practice  of  applying  to  the  court  of 
assessors  shall  be,  and  is  hereby  abolished ;  and  the  Court  of 
Session  is  hereby  empowered,  by  any  act  or  acts  of  sederunt, 
to  make  such  rules  and  regulations  as  may  be  deemed  expe- 
dient for  altering  and  amending  the  form  and  manner  of  is- 
suing of  brieves  and  executing  the  same,  and  of  conducting 
the  procedure  in  such  services ;  and  for  every  such  service, 
deduced  before  the  said  sheriff  on  commission,  he  shsil  be 
entitled  to  a  fee  of  five  guineas  on  every  service  in  lands 
whereof  the  valued  rent  is  upwards  of  two  thousand  pounds 
Scots,  and  in  every  service  of  a  peer,  and  of  two  guineas  in 
every  other  service. 

XIL  And  be  it  enacted.  That  it  shall  not  be  lawful  to  any 
person  to  be  clerk  to  any  such  service  before  the  Lord  Or- 
dinary on  advocation,  or  before  the  sheriff  of  Edinburgh  on 
commission,  unless  he  be  a  writer  to  the  signet;  and  the 
clerk  to  every  service  whatsoever  of  a  retourable  brieve  shall, 
along  with  the  verdict,  deliver,  or  cause  to  6e  delivered  into 
Chancery,  to  be  preserved,  subject  to  the  orders  of  the  Lord 
Clerk- Register,  the  original  claim  of  service,  minutes  of  the 
proceedings,  and  depositions  of  the  witnesses ;  and  no  retour 
of  any  service  shall  be  issued  without  such  previous  deli- 
very. 

^  XIIL  And  whereas  expenses  are  occasionally  incurred 
^  under  the  authority  of  the  Court,  in  making  up  reports  for 
^  the  information,  and  by  order  of  the  Houses  of  Parliament, 
*^as  well  as  in  other  matters  connected  with  the  administfa- 
•*  tion  of  justice,  for  the  payment  of  which  no  fund  has  been 
«  bitberto  provided  :^  Be  it  enacted.  That  the  net  amount 
of  all  such  charges  shall,  ftom  time  to  time,  jjf>e  paid  on  the 
order  of  the  Barons  of  Exchequer,  on  an  account  of  the  same 
being  presented  to  them,  certified  under  the  signature  of  the 
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Lord  President  of  the  College  of  Justice^  out  of  the  moneys 
charged  by  certain  acts  made  in  the  seventh  and  tenth  years 
of  the  reign  of  her  Majesty  Queen  Anne,  with  the  fees^  sa- 
laries and  other  charges  allowed,  or  to  be  allowed*  for  keep- 
ing up  the  Courts  of  Session,  Justiciary,  and  Exchequer. 

*<  XIV.  And  whereas  it  is  expedient  that  fixed  salaries 
<<  should  be  paid  to  the  keepers  of  the  Inner-house  rolls, 
*<  and  the  clerks  of  the  Judges,  instead  of  the  fees  now  exi- 
^<  gible  by  them ;  and  also  that  certain  allowances  should  be 
*<  granted  for  providing  liferent  annuities  to  them,  payable 
**  on  the  death  or  resignation  of  the  Judges  to  whom  they  are 
**  respectively  attached ;"  be.  it  enacted,  That  from  and  after 
the  twentieth  day  of  June  in  this  present  year,  there  shall  be 
payable  by  the  collector  of  the  fee-fiind,  to  the  keepers  of 
the  Inner-house  rolls,  who  are  also  clerks  to  the  Lord  Pre- 
sident and  Lord  Justice-Clerk  respectively,  a  salary  of  five 
hundred  pounds  Sterling  each  per  awMWi,  and  to  the  clerks 
of  the  thirteen  ordinary  Judges,  a  salary  of  three  hundred 
pounds  Sterling  each  per  amwmf  payable  quarterly;  and 
none  of  the  said  keepers  or  clerks  shall  thenceforth  be  enti- 
tled to  any  fee  or  other  emolument  whatsoever ;  but  the 
whole  fees  now  legally  exigible  by  them  shall  be  received 
by  them  respectively,  and  paid  over,  on  the  first  Monday  of 
every  month,  to  the  collector  of  the  fee^imd,  conformably  to 
signed  accounts  to  be  delivered  to  him,  and  to  the  verity  of 
which  they  shall  make  oath,  if  required  by  the  accountant  of 
the  fee-fiind :  provided  always  that  it  shall  be  lawful  to  the 
Court,  by  any  act  or  acts  of  sederunt,  (which  they  are  here- 
by empowered  to  make  for  that  purpose,)  to  authorise  and 
direct  any  other  mode  of  collection  of  the  said  fees,  or  of  any 
part  thereof,  which  may  be  deemed  more  expedient,  so  as  ihe 
whole  of  such  fees  may,  in  the  most  easy  and  conv^pient 
manner,  be  paid  over  to  the  collector  of  the  said  fund. 

XV.  And  be  it  enacted.  That  from  and  after  the  twen* 
tieth  day  of  June  in  this  present  year,  an  annual  allowance 
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of  one  hundred  pounds  Sterling  for  each  of  the  keepers  of 
the  Inner-house  rolls,  being  as  aforesaid  also  clerks  of  the 
Lord  President  and  Lord  Justice*Clerk  respectively ;  and  a 
like  allowance  of  fifty  pounds  Sterling,  for  each  of  the  clerks 
of  the  thirteen  ordinary  Judges,  shall  be  paid  by  the  said 
collector  to  such  person  or  persons  as  shall  be  named  and 
appointed  to  receive  the  same  by  the  said  Court,  by  their 
actor  acts  of  sederunt,  from  time  to  time ;  which  allowances, 
when  so  received,  shall,  under  the  authority  of  the  Court,  be 
invested  for  forming  a  fund  for  the  purpose  of  providing 
eventual  liferent  annuities  as  aforesaid,  and  thereafter  applied 
for  the  said  purpose,  all  in  such  manner  as  shall  be  directed 
and  enjoined  by  the  said  act  or  acts  of  sederunt,  which  the 
said  Court  is  hereby  authorised  and  required  to  make  to  that 
eroct* 

XVI.  And  be  it  enacted.  That  after  the  death  or  resig- 
nation  of  the  present  keeper  of  the  Outer-house  rolls,  the 
duties  of  that  office  shall  be  performed  by  the  clerks  of  the 
eight  Judges  who  are  not  permanent  Ordinaries,  according 
to  a  weekly  rotation  to  be  established  among  them  by  the 
direction  or  with  the  approbation  of  the  Court;  and  the  fees 
now  legally  exigible  by  the  said  keeper  shall  thereafter  be 
received  by  them  each  in  his  turn,  and  paid  over  weekly  to 
the  collector  of  the  fee  fund,  to  whom  a  printed  copy  of  the 
rolls  of  the  week  shall,  at  the  same  time,  be  delivered  for  the 
satisfaction  of  the  accountant;  and  the  said  collector  shall, 
from  time  to  time,  thereafter  defray  the  necessary  expense 
of  paper  and  printing  for  the  said  rolls,  according  to  ac- 
counts thereof  to  be  duly  certified  by  any  two  or  more  of 
the  said  clerks.  r 

XVIL  And  be  it  enacted.  That  so  much  of  the  said  act 
passed  in  the  fiftieth  year  of  his  said  late  Majesty's  reign, 
u  provides  that  the  six  assistants  of  the  principal  clerks  of 
session  shall  prepare  the  abridged  fbrras  of  extracts  therein 
directed  to  be  observed,  and  as  provides  salaries  to  such 
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six  assistants  in  respect  of  the  preparation  thereof,  shall,  firom 
and  »iter  the  20th  daj  of  June  in  this  present  year,  be  re- 
pealed ;  and  all  extracts  whatsoever  which  are  now,  in  pur- 
suance of  the  said  recited  act,  prepared  by  the  said  assistants, 
shall  thenceforth  be  prepared  by  om  or  other  of  the  four 
extractors,  to  be  appointed  in  manner  hereafter  directed,  and 
their  successors  in  oiRce^  and  shall  be  authenticated  by  the 
signature  of  the  extractors  by  whom  the  same  shall  have 
been  prepared  respectively,  in  the  same  manner  and  to  the 
same  effect  as  such  extracta  are  now  auAcnticated  by  the 
signature  of  a  principal  clerk  of  session ;  and  the  forms  of 
extracts  enjoined  by  the  said  act  to  be  used  shall  be  so  far 
altered. 

XVIII.  And  be  it  enacted.  That  the  dnplicates  of  all  de- 
creets for  the  record,  and  also  all  abbreviates  of  decreeta  of 
a(]^udication,  which  have  been  heretofore  signed  in  compli- 
ance*with  the  act  of  regolations,  in  the  year  1695,  by  the 
Lord  Ordinary  pronouncing  decree,  as  well  as  those  abbre- 
viates of  decrees  of  adjodication  which  have  been  heretofore 
signed  in  compliance  with  any  act  of  sederunt  in  the  year 
I70S,  by  the  principal  clerks  of  sesaioo,  shall,  from  and  af* 
ter  the  SOth  day  of  June  in  this  present  year,  be  authenticated 
by  the  signature  of  the  extractors  respectively  by  whom  the 
decreeta  shall  be  prepared  and  signed. 

XIX.  And  be  it  enacted.  That  the  nommatioa  of  each 
extractor  shall  be  made  by  the  said  principal  derics  jointly, 
the  senior  clerk  having,  in  case  of  equality,  a  casting  voice; 
and  every  such  nominatian'Shall  be  made  without  receiving 
thereibr  any  price,  gratuity  or  valuable  consideration  of 
any  kind,  and  shall  be  forthwith  reported  to  the  Court ;  and 
the  said  extractors  shall  bold  their  offices  durii^  the  plea- 
sure of  the  said  principal  clerks,  or  the  major  part  of  theoi, 
the  senior  clerk  having,  as  above  directed,  a  casting  voice  ia 
ease  of  equality ;  and  the  said  extractor  shall  give  obedience 
tosudi  regulations  aa  may  be  made  by  the  prinoipsl  derks  of 
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session  from  time  to  time,  for  establishing  and  preserving  or- 
der and  regularity  in  the  performance  of  their  duties,  and 
for  the  faithful  performance  of  which  duties  the  principal 
clerks  of  session  shall  be  responsible  ;  and  the  said  princi- 
pal clerks  shall  be  bound  as  heretofore  to  maintain  and  ex- 
ercise a  constant  and  regular  superintendence,  control  and 
direction  regarding  the  official  conduct  of  the  extractors, 
and  all  other  subordinate  officers  in  their  department,  and 
for  that  purpose  at  least  one  of  them  shall  attend  personal- 
ly for  such  time  as  shall  be  necessary,  at  least  three  days 
in  every  week,  in  the  Register^Office ;  and  the  said  principal 
clerks  shall  also  prepare  and  deliver  to  the  Lord  Clerk-Regi- 
ster, or  his  deputy,  at  the  commencement  of  every  winter  and 
summer  session,  a  report,  setting  forth  such  matters  as  have 
occurred  in  the  intermediate  period  relating  to  their  depart- 
ment, and  appearing  to  be  worthy  of  notice,  with  a  view  to 
the  public  benefit 

XX.  And  be  it  enacted,  That  there  shall  be  paid  to  each 
of  the  said  extractors  by  the  collector  of  the  fee-fund,  a  salary 
of  £.  250  Sterling /Ter  anHum,  and  they  shall  not  be  entitled 
to  any  fee  or  other  emolument  whatever,  except  the  ordinary 
charge  for  copying,  paid  for  copying  at  the  time  in  the  Court 
of  Session, 

XXI.  *^  And  whereas,  by  the  aforesaid  act,  passed  in  (the  50th 
*'  year  of  his  said  late  Majesty's  reign,  specific  compensations 
'^  were  provided  for  seventeen  extractors  whose  offices  were 
^  abolished,  including  in  that  number  the  six  assistants  of 
^*  the  principal  clerks  of  session,  being  also  extractors,  but  a 
^  deduction  of  two  hundred  pounds  per  annum  was  made 
"  from  the  amount  of  the  compensations  ascertained  to  be 
''  due  to  each  of  the  said  assistants,  which  deduction  was 
'  made  in  consideration  of  their  appointment  to  be  preparers 
*^  of  extracts,  with  a  salary  to  each  of  two  hundred  pounds  : 
*'  And  whereas  it  is^ust^nd  equitable,  that  when  the  said 
**  salaries  are  withdrawn,  the  corresponding  deduction  from 

u 
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<<  the  compensation  skould  cease  to  operate :"  Be  it  there^ 
fore  enacted,  That  an  annuity  of  two  hundred  pounds  Ster^ 
ling  shall,  from  and  after  the  20th  day  of  June  in  this  pre- 
sent year,  be  paid  to  each  of  the  six  persons  now  filling  the 
joint  office  of  clerks'  assistant  and  preparer  of  extracts,  upon 
the  order  of  the  Barons  of  Exchequer,  in  the  same  manner 
and  at  the  same  time  with  the  specific  ccHnpensatioiis  allow- 
ed by  the  said  act. 

XXII.  And  be  enacted,  That  the  keeper  of  the  judicial 
records  of  the  Court  of  Session,  and  the  six  assistants  of  die 
principal  clerks  of  session  for  the  time,  shall,  in  virtue  of 
their  respective  appointments,  be  members  of  the  College  of 
Justice. 

^*  XXIII.  And  whereas,  by  the  said  acts  passed  in  the 
<<  fiftieth  and  fifty-fifth  years  of  his  said  late  Majesty's  reign, 
^*  certain  regulations  were  made  with  regard  to  unextracted 
*^  processes,  which  have  not  been  found  efiectual ;  and  it  is 
^  expedient  that  the  Court  of  Session  should  be  empowered 
'<  to  make  a  new  regulation  as  to  that  matter,  and  also  to 
<<  provide  for  and  to  facilitate  an  arrangement  of  extracted 
«  decreets,  according  to  the  dates  of  the  last  interlocutor  in 
**  the  process ;"  be  it  enacted,  That  the  said  Court  shall  be 
empowered,  by  act  or  acts  of  sederunt,  from  time  to  time  to 
make  such  regulations  with  regard  to  the  disposal  and  ar- 
rangement of  processes  remaining  unextracted,  whether  final 
decree  may  or  may  not  have  been  pronounced  therein,  as 
shall  be  deemed  fit  and  expedient ;  and  to  order  and  direct^ 
if  they  shall  see  fit,  that  all  extractable  processes  shall  be 
extracted  in  such  form  and  manner  as  may  seem  expedient, 
and  to  make  provision  for  payment  out  of  the  fee  fund  of  the 
charge,  at  the  ordinary  rate  for  copying,  for  making  the  re- 
cord copy  of  such  decreets  as  the  parties  may  not  require  to 
be  extracted ;  and  to  make  regulations  with  regard  to  the 
manner  and  the  person  by  whom  extracts  of  decreets  shall 
be  authenticated  after  the  transmission  of  processes  to  the 
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keeper  of  the  records,  and  also  with  regard  to  the  manner 
and  the  person  by  whom  extracts  shall  be  authenticated,  of 
all  registered  deeds  and  probative  writings,  charters,  pre- 
cepts and  instruments  whatsoever,  issued  after  the  transmis- 
sion thereof  to  the  General  Register-House ;  all  which  or- 
ders and  regulations  shall  be  valid  and  effectual,  any  thing 
in  the  said  two  acts  contained  to  the  contrary  notwithstand- 
ing: Provided  always.  That  copies  of  all  such  acts  of  se- 
derunt shall  be  transmitted  by  the  President  of  the  Court  of 
Session  to  his  Majesty's  Secretary  of  State  for  the  Home 
Department,  to  be  by  him  laid  before  both  Houses  of  Par- 
liament, at  or  immediately  after  the  commencement  of  the 
ensuing  session,  and  no  such  act  or  acts  of  sederunt  shall 
become  in  force  or  receive  effect  until  the  expiration  of  three 
calendar  months  after  the  first  day  of  the  meeting  of  such 
session  of  Parliament. 

XXIV.  And  be  it  enacted.  That  from  and  after  the  pass- 
ing of  this  act,  the  copies  of  printed  papers  and  interlocu- 
tors and  minutes  of  the  Court,  appointed  by  the  said  act 
passed  in  the  fiftieth  year  of  his  said  late  Majesty's  reign,  to 
be  received  in  evidence  when  an  appeal  is  taken  to  the  House 
of  Lords,  and  the  authenticated  copies  of  proceedings  in 
any  cause  which  the  assistants  of  the  principal  clerks  of  ses- 
sion are  by  the  said  act  required  to  furnish,  shall  and  may 
be  certified  by  the  signature  either  of  one  of  the  said  clerks, 
or  of  one  of  the  said  assistants,  for  whom  the  principal  clerk 
shall  be  responsible. 

XXV.  And  be  it  enacted.  That  the  fee  payable  to  the  said 
assistants,  for  comparing  the  said  copies  of  printed  papers, 
shall  be  fourpence  for  each  printed  page,  and  no  more :  Pro- 
vided always.  That  the  said  fee  shall  in  no  one  case,  of  what- 
ever length  the  said  copies  may  be,  exceed  ten  pounds  in  the 
whole;  and  provided  also,  that  the  said  fee  is  exclusive  of 
the  ordinary  charge  of  copying  interlocutors  and  minutes, 
according  to  the  rate  For  copying  paid  nt  the  time  in  the 
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Court  of  Session ;  and  the  fee  payable  to  the  said  assistants 
for  preparing  bonds  granted  by  the  purchasers  of  estates  ju- 
dicially sold  for  the  prices  thereof,  shall  be  one-half  of  the 
fee  which  would  be  payable  to  a  professional  agent  for  simi- 
lar bonds  on  occasion  of  a  voluntary  sale  and  no  more. 

XXVI.  And  be  it  enacted,  That  from  and  after^the  pass- 
ing of  this  act,  the  principal  and  assistant  keepers  of  the  re- 
gister of  deeds,  probative  writings  and  instruments  of  pro- 
test, recorded  in  the  books  of  Council  and  Session,  shall  be 
under  the  immediate  control  and  direction  of  the  Lord'Clerk- 
Register  and  his  deputy  for  the  time,  in  the  performance  of 
the  duties  of  their  offices ;  and  whenever  a  vacancy  shall  arise 
in  any  of  the  said  offices,  the  same  shall  be  supplied  by  the 
nomination  of  the  Lord  Clerk-Register,  and  every  such  no- 
mination shall  be  forthwith  reported  to  the  Court ;  and  the 
extracts  or  office  copies  of  all  such  deeds,  probative  writings, 
instruments  of  protest,  before  the  transmission  thereof  to  the 
General  Register-House,  shall  be  authenticated  by  the  sab- 
scription  of  one  or  other  of  the  said  keepers,  in  the  same 
manner  and  to  the  same  effect  as  such  extracts  have  hereto- 
fore been  authenticated  by  the  signature  of  a  principal  clerk 
of  session. 

**  XXVII.  And  whereas  it  is  expedient  that  the  keepers 
^^  of  the  several  registers  of  records  of  seisins,  reversions, 
*^  abbreviates  of  adjudications,  inhibitions  and  deeds,  and 
'*  probative  writs  recorded  in  the  books  of  Council  and  Ses- 
*^  sion,  should  form  alphabetical  indexes  of  the  persons  and 
**  matters  to  which  these  records  relate,  for  the  purposes  of 
*^  easy  reference  to  the  same  respectively :"  Be  it  enacted, 
That  it  shall  and  may  be  lawful  for  the  Court  of  Session,  by 
any  act  or  acts  of  sederunt,  from  time  to  time  to  regulate  the 
form  and  manner  in  which  such  indexes  shall  be  formed  and 
rendered  accessible  to  the  public,  and  to  provide  such  re- 
muneration for  the  persons  who  shall  be  employed  to  form 
the  same,  as  may  be  just  and  suitable,  by  the  imposition  of  a 
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Tee  OD  the  registry  of  the  writings  to  which  the  said  indexes 
shall  bear  reference,  not  exceeding  one-fourth  part  of  the 
ordinary  charge  paid  for  copying  at  the  time  in  the  Court  ot 
Session :  Provided  always,  That  copies  of  all  such  acts  of 
sederunt  shall  be  transmitted  by  the  President  of  the  Court 
of  Session  to  his  Majesty's  Secretary  of  State  for  the  Home 
Department,  to  be  by  him  laid  before  both  Houses  of  Par- 
liament, at  or  immediately  after  the  commencement  of  tb 
ensuing  session ;  and  no  such  act  or  acts  of  sederunt  shal 
become  in  force  or  receive  effect  until  the  expiration  of  thre 
calendar  months  after  the  first  day  of  the  meeting  of  si^ 
session  of  Parliament. 

XXVIII,  And  be  it  enacted,  That  the  fees  upon  service -> 
heretofore  payable  to  the  macers  shall  be  abolished  fron< 
and  after  the  20th  day  of  June  in  this  present  year,  and  th^ 
the  fees  heretofore  collected  and  accounted  for  to  them,  b 
the  clerks  of  the  bills  and  by  the  keeper  of  the  Outer*Hou 
rolls,  shall  be  thereafter  accounted  for,  and  paid  over  week 
ly,  to  the  collector  of  the  fee  fund;  and  the  said  collector 
shall  retain  those  fees  which  have  heretofore  been  received 
by  him  on  account  of  the  macers,  and  paid  by  him  to  them  . 
and  the  other  fees  now  legally  exigible  by  the  said  macei 
or  any  of  them,  shall  remain  so  exigible,  and  shall,  alon 
with  all  gratuities  receivable  by  them,  or  any  of  them,  ii) 
their  capacity  of  macers,  form  a  common  fund  of  division 
among  the  whole  seven  macers  of  the  court,  including  tLw 
one  by  hereditary  right  or  his  deputy,  instead  of  being  i\^ 
heretofore  exclusively  divisible  among  four  of  their  numbei  . 
and  the  fee  now  legally  exigible  by  the  two  macers  of  tl'u 
Court  of  Teinds  (being  also  macers  of  the  Court  of  Session,  ] 
shall  in  like  manner  form  a  common  fund  of  division  amoi.>^i 
the  whole  seven  macers,  who  shall  all  equally  be  liable  u. 
perform  the  duty  of  macers  without  distinction,  whether  ijt 
the  Court  of  Session,  Court  of  Teinds,  or  elsewhere ;  a:.'! 
the  salaries  now  payable  to  the  said  macers,  of  ten  pouLtv 
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each  to  four  of  their  number,  shall,  from  and  after  the  said 
20th  day  of  June  in  this  present  year,  cease  and  determme, 
and  the  said  seven  macers  shall  thereafter  receive  s  salary 
of  one  hundred  and  twenty  pounds  each,  payable  in  the  same 
manner  and  at  the  same  times  in  which  salaries  of  one  hun- 
dred and  twenty  pounds  each  are  now  paid  and  payable  to 
three  of  their  number ;  the  salaries  herein  provided  for  them 
being  in  lieu  and  stead  thereof. 

XXIX.  And  be  it  enacted.  That  the  remuneration  of  the 
collector  of  the  fee  fund,  including  the  expense  which  may 
i»ecome  necessary  of  a  clerk  or  assistant,  shall  from  and  af- 
ter the  20th  day  of  June  in  this  present  year,  be  paid  at  the 
rate  of  four  pounds  per  cenhim  on  the  whole  sums  received 
by  him,  until  such  sums  shall  amount  to  eleven  thousand 
pounds  sterling  in  each  year,  with  the  addition  of  a  rate  of 
two  pounds  per  centum  on  the  further  sums  received  by  him 
in  such  year  beyond  eleven  thousand  pounds  sterling,  and 
that  in  lieu  and  stead  of  the  remuneration  fixed  by  the  said 
act  passed  in  the  fiftieth  year  of  his  said  late  Majesty's  reiga: 
Provided  always,  that  in  case  in  any  year  the  said  remune^ 
ration  at  the  rate  aforesaid  shall  fall  short  of  six  hundred 
pounds,  the  said  collector  shall  in  such  year  be  entitled  to 
retain  the  full  sum  of  six  hundred  pounds,  as  the  allowance 
for  his  trouble  and  for  the  expense  aforesaid ;  and  every 
person  filling  the  said  office  shall,  in  virtue  of  his  appomt- 
ment,  be  a  member  of  the  College  of  Justice. 

XXX.  And  be  it  enacted.  That  any  balance  remaining  in 
the  hands  of  the  collector,  on  the  20th  day  of  December  in 
any  year^  shall  be  disposed  of  in  manner  described  by  the 
said  act,  passed  in  the  fiftieth  year  of  his  Majesty's  reign; 
and  in  case  of  the  insufficiency  of  the  said  fund  at  any  time 
for  the  payment  of  the  sums  which  the  said  collector  is  re- 
quired to  pay,  the  deficiency  shall  be  supplied  in  the  manner 
now  practised  in  pursuance  of  the  said  act 

XXXI.  And  be  it  enacted.  That  in  case  it  shall  at  any 
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time  appear  that  the  fees  by  which  the  said  fund  is  created, 
produce  annually  a  sum  materially  exceeding  the  amount  re- 
<]uired9  it  shall  be  competent  to  the  said  Court  to  diminish 
the  amount  of,  or  altogether  to  abolish  any  of  the  said  fees ; 
any  thing  in  this  or  any  other  act  to  the  contrary  notwith- 
standing :  Provided  always,  that  if,  by  any  diminution  or 
aboUtion,  the  fund  shall  become  insufficient  for  the  legal  de- 
mands upon  it,  the  said  Court  shall  restore  the  said  fees  in 
whole  or  in  part,  so  as  to  keep  the  fund  as  nearly  as  may  be 
equal  to  the  burdens  thereon ;  provided  further,  that  a  copy 
of  every  order  or  act  of  sederunt  to  be  made  by  the  said 
Court,  diminishiog  the  amount  of  said  fees,  or  abolishing  any 
of  the  same,  or  restoring  such  fees,  shall  be  transmitted  by 
the  President  of  the  Court  of  Session  to  his  Majesty's  Se- 
cretary of  State  for  the  Home  Department,  who  shall  cause 
a  copy  of  the  same  to  be  laid  before  each  House  of  Parlia- 
ment, at  or  immediately  after  the  commencement  of  the  then 
next  session  thereof ;  and  upon  the  expiration  of  three  ca- 
lendar months  after  the  first  day  of  such  session,  but  not 
sooner,  every  such  fee  shall  become  diminished,  or  be  abo- 
lished, or  be  restored,  in  the  same  manner  as  if  the  same  had 
been  diminished,  or  abolished,  or  restored,  by  authority  of 
Parliament 

'<  XXXIL  And  whereas  the  office  of  auditor  of  accounts 
'*  in  the  Court  of  Session  was  established  by  acts  of  sederunt 
"  of  the  Lords  of  Council  and  Session,  and  the  fees  payable 
"  to  and  exigible  by  the  auditor  were  afterwards  regulated 
**  and  established  by  the  aforesaid  act  passed  in  the  50th  year 
^  of  the  reign  of  his  late  Majesty,  by  which  it  was  provided, 
^*  That  in  the  event  of  there  being.an  auditor  of  each  division, 
"  such  fees  should  be  ecjually  divided  between  the  two  audi- 
*^  tors )  and  whereas,  the  said  office  has  been  found  useful  and 
"  beneficial :"  Be  it  therefore  enacted.  That  the  said  office  of 
auditor  of  accounts  shall  hereafter  be,  and  remain  a  perma- 
nent office  in  the  Court  of  Session,  and  the  person  at  present 
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filling  the  said  office  shall  continue  to  hold  the  same  ad  ti- 
tarn  aui  cuipam^  with  power  nevertheless  to  his  Majesty,  his 
heirs  and  successors,  to  appoint  another  auditor  of  accounts, 
so  that  there  may  be  an  auditor  of  accounts  for  each  divi- 
sion whenever  it  shall  be  certified  to  his  Majesty,  his  heirs 
and  successors,  by  the  Lord  President  of  the  Court  of  Ses- 
sion, and  the  Lord  Justice*  Clerk,  that  in  the  opinion  of  the 
Court  the  due  dispatch  of  the  business  of  the  said  office  shall 
require  that  there  shall  be  two  such  auditors,  every  such 
auditor  being  a  fit  and  proper  person,  who  shall  have  prac- 
tised for  not  less  than  three  years  as  a  writer  to  the  signet, 
or  as  a  member  of  the  incorporation  of  solicitors  before  the 
supreme  courts  in  Scotland;  and  every  person  filling  the 
said  office  shall,  in  virtue  of  his  appointment,  be  a  member  of 
the  College  of  Justice,  and  shall  hold  the  same  ad  vUam 
out  culpam  /  and  that  upon  every  vacancy  in  the  said  office, 
by  death,  resignation  or  otherwise,  it  shall  be  lawful  to  his 
Majesty,  his  heirs  and  successors,  to  nominate  and  appoint 
a  fit  and  proper  person,  of  the  description  aforesaid,  to  sup- 
ply such  vacancy;  and  no  person  holding  the  said  office 
shall,  under  pain  of  deprivation  of  office,  practise,  either  di- 
rectly or  indirectly,  as  an  agent  before  the  said  Court  of  Ses- 
sion :  Provided  always,  that  in  the  event  that  two  auditors  of 
accounts  shall  be  appointed,  it  shall  and  may  be  lawful  for 
the  Court  of  Session,  and  such  Court  is  hereby  empowered 
by  an  act  or  acts  of  sederunt,  to  regulate  the  manner  in  which 
the  business  of  the  said  office  shall  be  performed  by  the  said 
two  auditors,  and  the  manner  in  which  the  fees  granted  by 
the  said  recited  act  shall  be  divided  between  them,  any  thing 
in  the  said  recited  act  to  the  contrary  notwithstanding :  Pro- 
vided further,  that  a  copy  of  every  such  act  of  sederunt  shall 
be  transmitted  by  the  President  of  the  Court  of  Session  to 
his  Majesty's  Secretary  of  State  for  the  Home  Department, 
who  shall  cause  a  copy  thereof  to  be  laid  before  each  House 
of  Parliament,  at  or  immediately  after  the  commencement  of 
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the  then  next  session ;  and  upon  the  expiration  of  three  ca- 
lendar months  after  the  first  day  of  such  session,  but  not 
sooner,  such  act  of  sederunt  shall  become  in  force,  in  the 
same  manner  as  if  the  regulations  prescribed  therein  bad 
been  made  by  the  authority  of  Parliament :  Provided  never- 
theless, that  in  case  the  present  auditor,  or  any  auditor  hence- 
forth to  be  appointed,  shaU  be  unable  to  discharge  the  duties 
of  the  said  office,  by  reason  of  temporary  indisposition  or 
absence,  it  shall  and  may  be  lawful  for  the  said  Court  to  ap- 
point a  fit  and  proper  person,  though  continuing  to  practise 
as  an  agent  before  that  Court,  to  discharge  the  duties  of 
such  auditor  during  the  period  of  such  temporary  indisposi- 
tion or  absence. 

XXXIIL  And  be  it  enacted.  That  from  and  after  the 
passing  of  this  act,  it  shall  not  be  lawful  to  extract  any  de- 
cree for  the  random  sum  of  expenses  concluded  for  in  the 
summons ;  and  that  in  all  cases  in  which  decree  is  pronoun- 
ced in  absence  of  the  defender  or  defenders,  an  account  of 
expenses  shall  be  lodged  in  process,  and  taxed  by  the  audi- 
to,  and  that  a  report  thereon  by  the  auditor  shall  be  a  suffi- 
cient warrant  and  authority  to  the  extractor  to  fill  up  the 
amount  of  expenses,  to  be  awarded  against  the  defender  or 
defenders,  in  the  extracted  decree,  without  the  said  report  be- 
ing brought  under  the  consideration  of  the  Lord  Ordinary, 
unless  by  his  own  direction,  or  that  of  the  auditor,  or  on 
the  motion  of  any  person  interested  ;  and  for  the  taxing  of 
all  such  accounts,  in  cases  of  decree  in  absence,  the  auditor 
shall  be  entitled  to  charge  a  fee  of  five  shillings  and  no  more, 
when  the  amount  of  the  account  shall  not  exceed  the  sum  of 
ten  pounds  Sterling;  and  when  the  amount  of  the  account 
shall  exceed  that  sum,  he  shall  be  entitled  to  charge  accord- 
ing to  the  rates  of  fees  specified  and  contained  in  the  sche- 
dule annexed  to  the  aforesaid  statute  passed  in  the  fiftieth 
year  of  the  reign  of  his  late  Majesty. 

XXXIV.  And  be  it  enacted,  That  if  any  of  the  keepers 
of  the  Inner- House  rolls,  or  clerks  of 'the  Judges,  or  other 
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officers  of  Ciourt,  shall  make  application  to  the  said  Barons, 
and  shall  make  it  appear  that  he  has  suffered,  or  will  suffer 
pecuniary  loss  from  the  operation  or  effect  of  any  of  the  a- 
foresaid  regulations,  beyond  the  salaries  allowed  and  fees  re- 
served by  this  act,  due  consideration  being  had  of  the  cir- 
cumstances of  each  individual  case,  the  said  Barons  are  here- 
by authorised  and  required  to  examine  into  such  claims,  and 
to  decide  whether  any  or  what  compensation  is  due  to  all  or 
any  of  the  said  officers. 

XXXV.  And  be  it  enacted,  That  every  sum  of  coropenst- 
tion  to  be  awarded  under  the  authority  of  this  act,  shall  be 
paid  and  payable  upon  the  order  of  the  said  Barons,  in  such 
manner  and  at  such  time  or  times  as  they  shall  direct,  free  and 
clear  from  all  taxes  and  deductions  whatsoever,  out  of  the 
moneys  charged,  or  made  chargeable  by  several  acts  made 
in  the  seventh  and  tenth  years  of  the  reign  of  her  Majesty 
Queen  Anne,  with  the  fees,  salaries  and  other  charges  allowed 
or  to  be  allowed  for  keeping  up  the  Courts  of  Session,  Justi- 
ciary and  Exchequer ;  and  every  order  for  compensation  so 
made  as  aforesaid  shall  be  laid  before  Parliament  within  one 
month  after  the  commencement  of  the  session  next  ensuing 
the  making  of  the  same :  Provided  always,  that  no  such  de- 
cision of  the  said  Barons  shall  be  final  and  conclusive  until 
three  months  after  a  copy  of  the  order  of  such  Barons  for 
compensation  shall  have  been  laid  before  Parliament. 

The  statute  4.  of  Geo.  IV.  cap.  85,  was  passed  to 
empower  "  commissioners  to  be  appointed  by  his  Ma- 
"  jesty,  to  inquire  into  the  forms  of  process  in  the 
<'  courts  of  law  in  Scotland,  and  the  course  of  appeals 
*'  from  the  Court  of  Session  to  the  House  of  Lords." 

And,  lastly,  the  act  6.  of  Geo.  IV.  cap.  120,  "  for 
<*  the  better  regulating  of  the  forms  of  process  in  the 
**  courts  of  law  in  Scotland,"  is  as  follows  : 
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Whereas  it  is  expedient  that  certain  alterations  should  be 
made  in  the  forms  of  proceeding  in  the  courts  of  law  in  Scot- 
laud,  and  sundry  regulations  established  for  the  better  expe- 
diting of  business  in  those  courts :  And  whereas  certain  acts 
were  passed  in  the  reign  of  his  late  Majesty,  and  in  the  reign 
of  his  present  Majesty,  concerning  the  administration  of  jus- 
tice in  Scotland,  and  appeals  to  the  House  of  Lords ;  and  for 
the  better  regulating  of  the  Court  of  Session  in  Scotland  ; 
and  for  extending  trial  by  jury  to  civil  causes :  And  whereas 
an  act  was  passed  in  the  fourth  year  of  the  reign  of  his  pre- 
sent Majesty,  intituled,  An  act  for  empowering  commission- 
ers, to  be  appointed  by  his  Majesty,  to  inquire  into  the  forms 
of  process  in  the  courts  of  law  in  Scotland,  and  the  course 
of  appeals  to  the  House  of  Lords :  And  whereasj  pursuant 
to  the  said  last-mentioned  act,  his  Majesty  did  name  and  ap- 
point by  his  royal  sign  manual  certain  persons  to  inquire  in- 
to the  forms  of  process  in  the  courts  of  law  in  Scotland,  and 
to  report  on  sundry  matters  particularly  therein  set  forth : 
And  whereas  the  said  commissioners  so  appointed  have 
made  a  report  to  his  Majesty  upon  the  subject  matter  up- 
on which  they  were  so  directed  to  report,  which  report  has 
been  laid  before  the  two  Houses  of  Parliament :  And  where- 
as it  is  expedient  that  the  before-mentioned  acts  should 
in  certain  particulars  be  altered  and  amended,  and  that 
certain  regulations  should  be  established  for  the  expe- 
diting of  business  before  the  courts  of  law  in  Scotland,  and 
for  extending  trial  by  jury  in  civil  causes,  which  cannot  be 
effected  without  the  authority  of  Parliament:  Be  it  enacted, 
That  from  and  after  the  eleventh  day  of  November  next  to 
come,  the  seven  junior  ordinary  Judges  of  the  Court  of  Ses- 
sion shall  be  relieved  from  attendance  in  the  Inner- House, 
and  shall  not  sit  therein,  unless  in  so  far  as  is  herein-after 
provided,  but  shall  act  as  Lords  Ordinary  in  the  Outer- 
House,  to  perform  the  business  which  by  the  subsisting  acts 
and  usages  belong  to  the  office  of  Lords  Ordinary  in  the 
Outer-House ;  and  the  Lord  President,  and  three  of  the  se« 
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nior  ordinary  Judges  of  the  Court  of  Session)  shall  form 
the  Inner* House  of  the  First  Division,  and  the  Lord  Justice- 
Clerk,  with  the  remaining  senior  ordinary  Judges,  shall 
form  the  Inner- House  of  the  Second  Division ;  and  the  pro- 
visions of  an  act  passed  in  the  fiftieth  year  of  the  reign  of  his 
late  Majesty,  intituled.  An  act  for  abridging  the  forms  of  ex- 
tracting decrees  in  the  Court  of  Session  in  Scotland^  and  for 
the  regulation  of  certain  parts  of  the  proceedings  of  that 
court ;  and  also  of  an  act  passed  in  the  fifty-  third  year  of  the 
reign  of  his  late  Majesty,  intituled,  An  act  for  the  better  regu- 
lating of  the  Court  of  Session  in  Scotland ;  and  also  of  an 
act  of  the  first  and  second  of  his  present  Majesty's  reign,  in- 
tituled, An  act  for  establishing  certain  regulations  respecting 
certain  parts  of  the  proceedings  of  the  Coiirt  of  Session, 
in  so  far  as  the  same  may  be  found  inconsistent  with  the  re- 
gulations  above  expressed,  shall  be*  and  the  same  are  here- 
by repealed :  Provided  always,  that  the  Judges  who  now  sit 
in  the  Inner- House  of  either  division  shall  not  be  affected 
by  this  enactment,  except  with  their  own  consent ;  i^nd  there- 
fore the  number  of  Judges  who  are  to  form  the  Inner- House 
of  either  division,  and  of  Lords  Ordinary  officiating  in  the 
Outer- House,  shall  remain  as  at  present,  until,  either  by  the 
consent  of  the  present  Judges,  or  by  new  appointments  of 
Judges,  the  enactment  may  be  carried  into  eSacU 

II.  And  be  it  further  enacted,  That  from  and  after  the 
said  eleventh  day  of  November  next,  in  all  ordinary  actions 
in  the  Court  of  Session,  the  pursuer  or  pursuers  shall,  in  the 
summons,  set  forth  in  explicit  terms  the  nature,  extent,  and 
grounds  of  the  complaint  or  cause  of  action,  and  the  conclu- 
sions which,  according  to  the  form  of  the  particular  action, 
the  said  pursuer  or  pursuers  shall  by  the  law  and  practice 
of  Scotland  be  entitled  to  deduce  therefrom;  and  in  like 
manner,  the  defender  or  defenders  shall,  in  the  defences, 
state  in  explicit  terms  every  defence,  both  dilatory  and  per- 
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emptory,  on  which  he  or  they  means  or  mean  to  rely,  and 
shall  in  particular  meet  the  statement  of  facts  and  the  con« 
elusions  deduced  from  them  in  the  pursuer's  summonsi  ei- 
ther by  denying  the  facts  therein  stated,  or  by  admitting  the 
same,  and  in  answer  setting  forth  in  explicit  terms  the  facts 
on  which  the  said  defender  or  defenders  found,  subjoining  a 
summary  of  the  pleas  in  law  which  are  to  be  maintained  by 
such  defender  or  defenders. 

IIL  And  be  it  further  enacted,  by  the  authority  aforesaid, 
That  along  with  the  summons  and  with  the  defence,  the  par- 
ties shall  respectively  produce  the  deeds  or  writings  on  which 
they  respectively  found,  so  far  as  the  same  are  in  their  cus- 
tody, or  within  their  power. 

IV.  And  be  it  further  enacted.  That  in  ordinary  causes 
where  the  defender  shall  make  appearance,  and  neither  par- 
ty shall  abandon  the  cause,  neither  the  Lord  Ordinary  offi- 
ciating in  the  Outer- House,  nor  the  Court,  shall  proceed  to 
give  judgment  upon  the  merits  in  the  cause,  until  the  re- 
spective averments  of  the  parties  in  fact,  and  their  pleas  in 
matter  of  law,  shall,  as  herein«after  directed,  be  set  forth  on 
the  record,  and  the  record  made  up  and  authenticated  in 
manner  herein-after  appointed. 

V.  And  be  it  further  enacted,  by  the  authority  aforesaid, 
That  it  shall  be  the  duty  of  the  Lord  Ordinary,  at  the  first 
calling  of  the  cause  before  him,  to  hear  the  parties  on  the 
dilatory  defences,  with  power  to  reserve  consideration  on  such 
dilatory  defences  as  require  probation,  until  the  peremptory 
defences  shall  be  pleaded,  and  the  record  adjusted  in  the 
manner  herein-afler  directed ;  and  if  the  Lord  Ordinary  shall 
sustain  the  dilatory  defences,  or  any  of  them,  to  the  effect  of 
dismissing  the  action,  he  shall  at  the  same  time  determine 
the  matter  of  expenses;  but  if,  on  the  contrary,  the  said  Oi^ 
dinary  shall  repel  the  dilatory  defences,  the  cause  shall  then, 
with  the  exception  herein-after  to  be  mentioned,  proceed  in 
its  due  course  of  preparation,  without  any  separate  interlo- 
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cutor  being  pronounced  respecting  expenses,  reserying  this 
part  of  the  expense  to  be  disposed  of  along  with  the  rest  of 
the  expense  in  the  final  decision  of  the  cause ;  and  the  judg- 
ment of  the  Lord  Ordinary  on  the  dilatory  defences  shall  be 
final,  unless  the  pursuer,  where  the  defences  have  been  sus* 
tained,and  the  action  dismissed,  shall,  within  twenty-one  days 
from  and  after  the  date  of  the  Lord  Ordinary's  judgment, 
apply  by  a  note  in  manner  herein-after  directed,  to  have  such 
judgment  reviewed  by  the  Judges  of  the  Inner- House,  or  un- 
less, in  the  case  where  the  Lord  Ordinary  shall  have  repel- 
led the  defences,  the  defender  shall,  at  the  time  of  pronoun- 
cing judgment  as  aforesaid,  give  notice  of  his  intention  to 
bring  the  judgment  under  review,  in  which  case  the  Lord 
Ordinary,  instead  of  proceeding  with  the  preparation  of  the 
cause,  shall  forthwith  give  judgment  for  the  expense  of  that 
preliminary  discussion ;  and  the  defender  shall  then  be  en- 
titled, at  any  time  within  twenty-one  days  from  the  date  of 
the  interlocutor,  to  apply  by  note  to  the  Inner-House  for  a 
review  of  the  Lord  Ordinary's  judgment ;  and  if  the  defend- 
er shall  not  avail  himself  of  the  right  thus  to  bring  the 
judgment  of  the  Lord  Ordinary  under  review,  an  interim 
decree,  with  expense  of  extract,  shall  be  allowed  to  go  out 
for  the  expenses  for  which  judgment  shall  have  been  given 
as  aforesaid ;  and  in  reviewing  the  Lord  Ordinary's  judg- 
ment, and  adhering  to  or  altering  the  interlocutor  by  him 
pronounced,  the  Court  shall  alsodisposeof  the  matter  of  ex- 
penses relative  to  that  preliminary  discussion ;  and  if  the  in- 
terlocutor of  the  Lord  Ordinary  repelling  the  defence  shall 
be  adhered  to,  an  interim  decree  shall  be  pronounced  for  the 
expenses  decerned  for  by  him,  with  the  additional  expense 
in  the  Court,  if  such  shall  be  allowed,  on  which  interim  de- 
cree execution  may  proceed ;  and  it  shall  not  be  competent 
to  appeal  to  the  House  of  Lords  against  the  interlocutory 
judgment,  where  the  action  is  not  dismissed,  unless  express 
leave  be  given  by  the  Court,  reserving  the  effect  of  the  de- 
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fence  if  an  appeal  should  afterwards  be  taken  in  the  cause 
when  finally  decided. 

VL  And  be  it  further  enacted,  That  where  no  dilatory  de- 
feQce  shall  have  been  stated,  or  in  case  all  dilatory  defences 
have  been  finally  repelled,  die  Lord  Ordinary  shall  proceed 
to  examine  into  the  correctness  of  the  summons  and  of  the 
peremptory  defences ;  and  if  it  shall  appear  to  the  Lord  Or- 
dinary, that  the  grounds  of  action,  as  set  forth  in  the  sum* 
roons,  are  in  terms  not  sufficiently  positive  and  clear,  or  the 
conclusion  not  regularly  or  legally  deduced  according  to  the 
form  and  nature  of  the  action,  and  the  laws  and  practice  of 
Scotland,' he  may  either  dismiss  the  action,  decerning  for  ex- 
penses, and  reserving  to  the  pursuer  the  right  to  bring  a  new 
action,  or  order  an  amendment  of  the  libel,  and  give  interim 
decree  against  the  pursuer  for  the  expenses  occasioned  by 
the  incorrect  form  of  the  summons ;  on  which  interim  de- 
cree, if  necessary,  execution  may  proceed  forthwith ;  and  in 
like  manner,  if  it  shall  appear  to  the  Lord  Ordinary  that  the 
defender  has  not  set  forth  his  peremptory  defences  or  excep- 
tions in  terms  sufficiently  in  point  of  fact,  and  with  due  cor- 
rectness in  point  of  law,  the  Lord  Ordinary  may  order  de- 
fences more  satisfactory  and  correct  to  be  given  in,  and  give 
decree  against  the  defender  for  the  expense  occasioned  by 
his  imperfect  or  evasive  defences ;  and  the  expenses  awarded 
in  this  preliminary  adjustment  of  the  summons  and  defen- 
cesy  when  an  amended  summons  or  additional  defences  shall 
be  ordered,  shall,  at  lodging  such  amended  summons  or  de- 
fences, be  paid  over  to  the  clerk  for  behoof  of  the  pursuer 
or  of  the  defender,  as  the  case  may  be,  without  which  the 
amended  summons  or  defences  shall  not  be  received;  and 
the  Lord  Ordinary's  determination,  thus  dismissing  the  ac- 
tion, or  ordering  an  amendment  of  the  libel,  or  more  satis- 
factory defences,  with  expenses,  shall  be  final,  unless  within 
twenty-one  days  from  the  date  of  the  interlocutor  applica- 
tion shall  be  made,  as  herein-after  directed^  to  have  the  in- 
terlocutor reviewed  by  the  Inner- House. 
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VII.  And  be  it  further  enacted^  That  where  the  Lord  Or- 
dinary shall  be  satisfied  that  the  summons  and  defences  are 
in  point  of  fact  sufficiently  explicit,  and  correctly  deduced 
in  point  of  law,  and  that  no  further  disclosure  of  facts  or  of 
pleas  is  necessary  for  the  due  preparation  of  the  cause  for 
trial,  he  shall  require  the  parties  to  state  positively  whether 
they  are  willing  to  hold  the  summons  and  defences  as  con- 
taining their  full  and  final  statement  of  facts,  and  pleas  in 
law ;  and  if  they  agree  so  to  do,  then  the  clerk  shall  set  forth 
in  a  minute  their  assent  to  that  effect,  which  shall  be  signed 
by  the  counsel  on  each  side,  and  the  record  shall  forthwith 
be  completed  as  herein-after  directed. 

VIII.  Provided  always,  and  be  it  further  enacted.  That 
where  the  parties  do  not  agree  to  hold  the  summons  and  de- 
fences as  setting  forth  fully  the  facts  and  pleas  respectively 
founded  on ;  or  where  the  Lord  Ordinary  shall  think  fit,  he 
shall  order  the  pursuer  or  defender,  as  the  case  may  be^  to 
give  in,  the  one  a  condescendence,  the  other  an  answer  or 
mutual  condescendence,  setting  forth  without  argument  the 
facts  which  they  aver  and  offer  to  prove  in  support  of  the 
summons  and  defences ;  and  in  such  condescendence,  an- 
swers,  or  mutual  condescendences,  the  parties  shall,  in  sub* 
stantive  propositions,  and  under  distinct  heads  or  articles, 
set  forth  all  facts  and  circumstances  pertinent  to  the  caose 
of  action,  or  to  the  defence,  and  which  they  respectively  al- 
lege and  offer  to  prove ;  and  along  with  such  condescen- 
dence or  answer,  or  mutual  condescendences,  the  parties 
shall  respectively  produce  all  writings  in  their  custody  or 
within  their  power,  not  already  produced,  on  which  they 
mean  to  found. 

IX.  And  be  it  further  enacted.  That  as  soon  as  the  con- 
descendences or  condescendence  and  answers  shall  be  lodg- 
ed, the  parties  shall  respectively  revise  their  condescenden- 
ces and  answers,  9nd  make  such  alterations  thereon  as  may 
appear  to  them  to  be  neqessary,  in  order  fully  to  meet  the 
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opposite  averments ;  and  in  order  that  the  averments  of  the 
parties -may  be  finally  adjusted  with  due  regard  to  the  mat- 
ter of  law  to  be  maintained  by  them  respectively,  each  of  the 
parties  shall,  along  with  the  copy  of  his  revised  condescen- 
dence or  answer,  lodge  with  the  clerk,  previous  to  the  final 
adjustment  of  the  record,  a  short  and  concise  note,  drawn 
sod  signed  by  counsel,  of  the  pleas  in  law  on  which  the  ac- 
tion or  defence  is  to  be  maintained ;  and  in  such  notes  the 
matter  of  law  so  to  be  stated  shall  be  set  forth  in  distinct 
and  separate  propositions,  without  argument,  but  accom- 
panied by  a  reference  to  the  authorities  relied  on. 

X.  And  be  it  further  enacted,  That  the  parties  shall  ap- 
pear before  the  Lord  Ordinary,  for  the  purpose  of  finally 
adjusting  their  respective  averments  in  fact,  and  their  notes 
of  pleas,  when  it  shall  be  the  duty  of  the  Lord  Ordinary  to 
hear  the  respective  explanations  of  the  parties,  and  to  ex- 
amine as  before  directed  with  the  statement  of  the  bets  re^ 
spectively,  and  of  the  pleas,  as  applicable  to  the  summons 
and  cause  of  action  and  to  the  defence,  and  to  suggest  any 
new,  plea  which  may  to  him  appear  necessary  to  exhaust  the 
whole  disputable  matter  in  law  or  fact  in  the  cause,  after 
which  the  adjusted  condescendences  and  answers  and  rela- 
tives notes  of  pleas  shall  be  subscribed  by  the  counsel  for  the 
parties;  and  before  any  order  shall  be  pronounced,  or  judg- 
ment delivered,  as  to  the  disposal  of  the  cause,  the  record  of 
the  pleadings  as  adjusted  shall  be  authenticated  by  the  Lord 
Ordinary  by  his  signature ;  and  the  record  so  made  up  and 
aothenticaied  shall  be  held  as  foreclosing  the  parties  from 
the  statement  of  any  new  averments  in  point  of  fact ;  and  no 
amendment  of  the  libel  or  new  ground  of  defence  shall  be 
allotted  after  the  record  shall  have  been  thus  completed, 
under  the  exception  hereafter  to  be  mentioned ;  the  pursuer 
having  it  in  his  power  notwithstanding  to  abandon  the  cause 
on  paying  full  expenses  or  costs  to  the  defender,  and  to 
bring  a  new  action  if  otherjMrise  competent :  Provided  alwaysj 
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that  h  ehall  be  competent  "to  either  party  in  the  coarse  of  a 
cause  to  state  matter  of  fact  mwUer  venkns  ad  fMHWoM,  or 
emerging  since  the  commencement  of  the  action,  if  on  cause 
shown  leave  shall  be  obtained  from  die  Lord  Ordinary  or 
the  Court  so  to  do»  the  said  party  always  paying,  previous 
to  stating  such  new  matter  on  the  record,  such  expenses  as 
may  be  deemed  reasonable  by  the  Lord  Ordinary  or  the 
Court ;  and  if  leave  be  granted,  the  new  matter  shall  within 
a  time  to  be  limited  be  stated  in  the  shape  of  a  specific  con- 
descendence framed  as  above,  .accompanied  by  a  note  stat- 
ing the  plea  in  law  arising  therefrom ;  and  the  adverse  party 
shall  in  such  case  be  ordered  within  a  reasonable  time  to 
put  in  his  answer  to  such  condescendence  and  plea,  to  be 
adjusted  and  made  a  part  of  the  record  as  before  dhrected. 

XL  And  be  it  further  enacted,  That  the  pleas  stated 
on  the  record,  and  authentioated  as  before  directed,  shall  he 
held  as  the  sole  grounds  of  action  or  of  defence  in  point  of 
law,  and  to  which  the  future  arguments  of  the  parties  sh^ 
be  confined :  Provided  always,  that  where  any  new  plea  or 
ground  in  law  shall,  after  the  completion  of  the  record  as 
before,  be  in  the  course  of  the  cause  suggested,  either  by 
the  Lord  Ordinary  or  by  the  Judges  in  the  Inner-House, 
or  by  the  party,  as  fit  to  be  discussed  in  relation  to  the  fiicts 
already  set  forth,  it  shall  and  may  be  competent,  with  leave 
of  the  Lord  Ordinary  or  of  the  Court,  to  add  sach  plea  to 
the  note  of  pleas  authenticated  by  the  Lord  Ordinary  as  be- 
fore. 

XII.  And  be  it  farther  ^lacted.  That  the  Lord  Otdmary 
shall,  in  every  instance,  on  due  consideration  of  the  circon- 
stanoes,  fix  the  time  within  which  such  condescendences  aod 
answers  shall  be  lodged,  and  such  time  shall  not  be  proro- 
gated, except  on  payment  of  the  expenses  previously  incur- 
red, unless  before  the  time  so  fixed  spectul  application  shall 
be  made  for  such  prorogation,  nor  shall  the  prorogation  in 
any  histance  be  granted,  except  on  cauise  shewn,  nor  ofieoer 
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than  once ;  and  if  the  party  sball  fail  to  lodge  his  conde* 
scendenoe  or  answers,  as  the  case  may  be,  within  the  time 
originally  fixed,  or  afterwards  prorogated,  the  Lord  Ordinary 
may  bold  the  sommons  or  defences  for  such  party  as  his 
condescendenoe  or  answersi  finally  fijung  the  averments  in 
point  of  fact,  on  which  he  founds. 

XIIL  And  be  it  further  enacted,  Hiat  after  the  record 
of  the  averments  and  pleas  shall  have  been  adjusted  and 
dosed  as  herein-hefore  directed,  and  when  it  shall  appear 
that  the  parties  have  req>ectively  admitted  on  the  record  all 
the  fiM:ts  requisite  to  the  decision  of  the  cause,  so  as  to  render 
any  trial  of  the  facts  unnecessary,  the  Lord  Ordinary  may 
proceed  to  decide  the  cause  with  or  without  further  argu- 
meot,  or  he  may  take  the  cause  to  report  to  the  Inner-House 
10  the  form  hereinnifter  appointed. 

XIV.  And  be  it  further  enacted.  That  where  the  parties 
differ  as  to  facts  which  do  not  require  to  be  ascertained  by 
jury  trial,  the  Lord  Ordinary  shall  give  such  orders  and 
directions  for  the  ascertainment  of  the  facts  as  to  him  shall 
appear  expedient,  and  his  order  for  disposal  of  the  cause 
shall  be  final,  unless  brought  under  review  of  the  Inner- 
House  in  the  form  herein-after  directed,  within  twenty-one 
days  after  such  order  is  pronounced ;  and  if  so  brought  under 
review,  the  interlocutor  of  the  Inner- House  shall  be  final, 
without  appeal,  unless  on  leAvis  expressly  granted,  reserving 
the  eflfect  of  any  objection  to  the  course  of  proceeding  in 
any  final  appeal  on  the  merits  of  the  cause. 

XV.  And  be  it  forther  enacted.  That  where  the  parties 
diflfer  as  to  facts  which  require  to  be  ascertained  by  jury 
trial,  the  Lord  Ordinary  shall  have  it  in  his  power  either  to 
remit  the  whole  cause  to  the  Jury  Court  for  trial,  or  to  send 
to  that  Court  a  particular  issue  or  issues,  in  order  to  have 
such  matter  of  fact  ascertained,  as  he  may  deem  necessary 
for  deciding  the  cause;  and  the  order  by  the  Lord  Ordi- 
nary, in  so  br  as  it  thus  remits  a  cause,  shall  be  final. 

x2 


324  COURT  OF  SESSION. 

XVI.  And  be  it  farther  enacted  by  the  aathority  afore- 
said, That  where  a  cause  is  by  means  of  admbsions,  or  from 
the  nature  of  the  cause,  deemed  fit  to  be  discussed  and  de> 
termined  in  the  Court  of  Session,  without  having  recourse 
to  jury  trial,  or  when  the  parties  concur  in  desiring  to  have 
a  question  of  law  or  of  relevancy  determined  previous  to  trial 
by  jury,  or  when  it  shall  be  finally  ordered  by  the  Lord 
Ordinary  or  the  Inner-House,  that  any  question  of  law  or 
relevancy  shall  be  determined  previous  to  trial,  or  when 
the  cause  shall  come  back  to  the  Court  of  Session  with 
a  verdict  on  a  special  issue  sent  for  trial ;  in  these^  or  any 
of  these  or  the  like  cases,  the  Lord  Ordinary  may  either 
proceed  himself  to  decide  the  cause  or  matter  to  be  deter- 
mined,  or  take  it  to  report  to  the  Inner-House,  as  to  him 
shall  seem  most  expedient;  and  he  may  either  order  the 
parties  to  argue  the  whole  or  any  part  of  the  cause  before 
him,  as  oflen  as  he  may  find  it  necessary,  or  direct  cases  in 
writing  to  be  prepared  by  the  parties  in  the  form  herein-after 
appointed,  and  to  be  seen,  interchanged,  and  finally  adjusU 
ed ;  and  for  compelling  obedience  to  such  order,  the  Court 
of  Session  are  hereby  required  and  enjoined  to  take  eflectual 
means,  by  regulations  to  be  by  them  made,  as  herein-after 
directed ;  and  after  such  cases  shall  have  been  so  lodged, 
the  parties  shall  have  an  opportunity  of  being  fiirther  heard, 
if  they  or  either  of  them  shall  desire  it 

XVII.  And  be  it  further  enacted.  That  on  pronouncing 
judgment  on  the  merits  of  the  cause,  the  Lord  Ordinaiy  shall 
also  determine  the  matter  of  expenses,  so  far  as  not  already 
settled,  either  giving  or  refusing  the  same  in  whole  or  in 
part ;  and  every  interlocutor  of  the  Lord  Ordinary  shall  be 
final  in  the  Outer-House,  subject  however  to  the  review  of 
the  Inner-House,  in  manner  herein-afl«r  directed. 

XVIII.  And  be  it  further  enacted,  That  when  any  inter- 
locutor shall  have  been  pronounced  by  the  Lord  Ordinary, 
either  of  the  parties  dissatisfied  therewith  shall  be  entitled 
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to  ipplj  for  a  review  of  it  to  the  Inner-House  of  the  Divi- 
sion to  which  the  Lord  Ordinary  belongs ;  provided  that 
sod)  party  shall,  within  twenty-one  days  from  the  date  of 
the  interlocutor,  print  and  pot  into  the  boxes  appointed  for 
receiving  the  papers  to  be  perused  by  the  Judges,  a  note  re- 
citing the  Lord  Ordinary's  interlocutor,  and  praying  the 
CSoart  to  alter  the  same  in  whole  or  in  part;  and  if  the  in- 
terlocotor  of  the  Lord  Ordinary  shall  have  been  pronounced 
on  cases,  the  party  applying  for  a  review  shall,  along  with 
the  note,  as  above  directed,  print  and  pot  into  the  boxes  the 
cases  which  have  been  before  the  Lord  Ordinary ;  and  If  the 
interlocutor  has  been  pronounced  without  cases,  the  party 
so  applying  shall,  along  with  his  note  as  above  directed,  put 
into  the  boxes  printed  copies  of  the  record  authenticated  as 
before,  and  shall,  at  the  same  time,  give  notice  of  his  appli*- 
cation  for  review  by  delivery  of  six  copies  of  the  note  to  the 
known  agent  of  the  opposite  party ;  and  it  shall  in  no  ease 
be   competent  for  either  party,  from  and  after  the  said 
eleventh  day  of  November,  to  brmg  any  interlocutor  of  the 
Lord  Ordinary  under  review  of  the  Inner-House,  by  the 
form  of  reclaiming  petition  as  now  in  use,  but  only  in  the 
mode  thus  directed  ,*  and  the  Inner-House  shall  have  power, 
before  proceeding  to  decide  the  cause  (where  cases  have 
not  already  been  ordered  in  the  Ooter-Hoose^)  to  appoint 
parties  to  prepare  and  print  cases  in  the  form  herein-after 
directed;  and  whether  cases  have  been  sent  from  the  Outers 
House,  or  ordered  in  the  Inner*  House,  the  Court  shall  al- 
low counsel  to  be  heard  before  giving  judgment  in  the 
cause ;  and  that  in  all  causes  before  prcmoundng  judgment, 
it  shall  be  in  the  power  of  the  Court  to  order  an  argument 
by  counsel,  as  often  as  they  see  fit,  and  on4be  whole  or  on 
such  parts  of  the  cause  as  shall  seem  to  the  Court  to  require 
fiirther  argument. 

XIX.  And  be  it  further  enacted  by  the  authority  afore- 
saidy^That  the  Lord  Ordinary  may,  .after  intimation  to.the 
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parties^  report  verbally  to  the  Inner-Hoiise  any  inoidea- 
tal  matter  which  may  arise  in  the  course  of  the  cause,  and 
sach  matter  so  reported  by  the  Lord  Ordinary  shall  be  dis- 
posed of  upon  argument  by  counseli  unless  the  Court  shally 
when  the  matter  comes  before  themt  think  fit  to  order  cases; 
and  if  judgment  shall  be  pronounced  by  the  Court,  or  an 
order  shall  be  made  in  respect  to  the  matter  so  reported, 
that  judgment  or  order  shall  be  final,  and  the  Court  shall 
either  settle  the  expense  relative  to  the  point  so  reported,  or 
reserve  consideration  thereof  to  the  end  of  the  cause. 

XX.  And  be  it  further  enacted.  That  where  the  Lord 
Ordinary  shall  take  the  whole  cause  to  report,  he  shall  at  the 
same  time  order  the  parties  to  prepare  and  lo4ge  cases  in  the 
form  to  be  herein-^fter  directed,  to  be  seen  and  interchange 
ed ;  and  the  interlocutor  so  taking  the  cause  to  report,  and 
the  order  for  cases,  shall  be  final ;  and  when  the  cause  shall 
come  to  be  advised  by  the  Court  on  cases  prepared  in  con* 
sequence  of  such  order,  or  on  cases  prepared  by  order  of  the 
Inner^House,  the  Court  shall  give  to  the  counsel  an  of^Kur* 
tuni^  of  being  beard  before  proceeding  to  judgment. 

XXI.  And  be  it  further  enacted,  That  the  Inner-Hensi 
shall,  an  deciding  the  cause,  ako  determine  the  matter  of  ex- 
penses ;  and  the  judgment  pronounced  by  the  Inner-Hooae 
shall  in  all  causes  be  final  in  the  Court  of  Session* 

XXII.  And  be  it  further  enacted.  That  wherever  oases 
shall  be  ordered,  whether  by  the  Lord  Ordinary  or  by  the 
Inner«Hoiue^  the  case  shall  commence  with  a  copy  at  the 
recoxd,  as  authenticated  by  the  Lord  Ordinary ;  and  each 
ground  of  law  or  f^a,  as  stated  in  the  Ncord,  shall  be  aep> 
fMurately  argued  in  the  case. 

XXIII.  And  be  it  fiirtber  enacted.  That  in  order  to  pret> 
serve  uniformity  in  the  decisions  of  Ae  Court,  and  to  settle 
doubtful  questions  of  law  which  may  arise,  the  Jndges  of 
either  division  may,  in  all  causes  in  which  the  Judges  of  the 
Inner-Hous6  shall  be  equally  dividbd  in  ofiamn,'  direct  the 
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caoae  to  be  judged  either  by  the  Inner-House  Judges  of 
both  dhrisions,  or  by  the  whole  Court,  including  the  Lords 
Ordinary ;  and  in  such  cases  as  it  shall  appear  to  them  ad- 
visable  to  have  any  question  occurring  before  them  settled 
by  the  judgment  of  the  whole  Courts  the  Judges  of  either  di- 
vision may  order  that  sdch  matter  shall  be  heard  before'  the 
whole  Judges ;  and  judgment  shall  in  all  causes  be  pronoun** 
ced  according  to  the  opinion  of  the  majority  of  the  judges 
present ;  and  the  interiocutor  shall  bear  to  be  the  judgment 
of  the  division  before  which  the  cause  depends  after  consults 
ing  with  the  other  Judges. 

XXIV.  And  whereas,  by  an  act  of  the  forty*eighth  year  of 
his  late  Majesty,  intituled,  An  act  concerning  the  administra* 
tion  of  justice  in  Scotland,  and  concerning  appeals  to  the 
House  of  Lords,  the  Judges  of  either  division  are  empowered 
to  reqiure  the  opinions  of  the  other  division,  upon  questions 
stated  in  writing ;  be  it  enacted.  That  they  may  on  such  oc^ 
cssioDs  also  be  entitled  to  require  the  opinion  of  the  perma- 
nent Ordinaries ;  and  the  judgment  to  be  pronounced  in  the 
cause  shall  be  according  to  the  opinion  of  the  majority  of  all 
the  Judges  so  consulted,  and  shall  bear  that  it  is  the  judg* 
ment  of  die  division  before  which  the  cause  depends  after 
oonsnltuig  with  the  other  Judges. 

Sections  XXV.  and  XXVI.  are  quoted  in  the  title  ^  Ap* 
^petMl/* 

XXVIL  And  whereas,  according  to  the  forms  now  ob« 
served  in  the  Oburt  of  Session,  there  are  certain  classes  of 
actions  in  which  the  forms  of  process  and  the  mode  of  pre- 
paring and  discussing  the  cause  are  different  from  those  ob- 
served in  the  class  of  causes  called  ordinary  causes ;  bat  it 
is  expedient  that  all  classes  of  causes  should,  as  nearly  as  may 
be,  coottstently  with  the  nature  and  object  of  the  action,  be 
prepared  for  decision,  and  discussed  according  to  the  me- 
thod and  on  the  principles  above  laid  down ;  be  it  therefore 
enacted  by  the  authority  aforesaid,  TfaUt  all  rescissory  ac- 
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tions,  except  reductions^of  the  decrees  of  the  Court  of  Ad* 
miralty  in  maritime  causes,  shall,  from  aad  after  the  siud 
eleventh  day  of  November  next,  be  enrolled  and  continue 
before  the  junior  Lord  Ordinary  without  being  taken  by 
avisandum  to  the  Inner-House,  and  thence  remitted  for  dis- 
cussion ;  and  before  the  Lord  Ordinary  the  said  actions  shall, 
with  such  exceptions  as  the  Judges. under  the  powers  berdn- 
after  delegated  to  them  shall  think  necessary,  be  prepared 
and  discussed  according. to  the  form  and  method  already  di- 
rected with  regard  to  ordinary  actions,  but  without  preju- 
dice to  the  present  forms  of  actions  of  reduction  in  other  re- 
ispects,  and  in  regard  to  suspensions  and  redacticms  of  de- 
crees pronounced  by  the  Court  of  Admiralty  in  maritime 
causes,  notwithstanding  the  provbions  of  an  act  passed  in  the 
first  and  second  year  of  his  present  Majesty,  intituled.  An 
act  for  the  better  regulation  of  the  Court  of  Admiralty  in 
Scotland ;  and  in  respect  to  all  other  actions,  whether  ori- 
ginating in  the  Outer^House  or  originating  by  petition,  or  by 
petition  and  complaint,  or  otherwise*  in  the  Inner-House, 
the  Court  of  Session  are  hereby  required,  under  the  powers 
hereafter  expressed,  to  establish  by  act  of  sederunt  such 
forms  of  process  suited  to  those  several  causes  as  shall  be 
most  expedient  and  best  adapted  for  preparing  for  decision 
such  causes,  and  for  didy  separating  the  matters  of  CeiGi  from 
the  matter  of  law  involved  therein,  according  to  the  princi- 
ples and  mode  of  proceeding  above  pmvided  with  r^rd  to 
ordinary  causes,  and  with  power  to  the  Court  to  order  such 
causes  to  be  prepared,  discusted,  and  in  the  first  instance 
deteirmined  in  the  Outer-House^  or  reported  to  the  Inner- 
House,  as  may  seem  best  calculated  for  the  due  investigation 
and  decision  of  such  ciiuses.    . 

From  Section  XXVIIL  to  Section  XXXVIIL  both  in- 
clusive^ relate  to  the  Jury  Court,  and  are  quoted  in  that  tide. 

XXXIX.  And  whiereas  it  will  essentially  contribute  to  the 
attmnment  of  tb<»  obje^. :  proposed  in  this  acl^  that'  in  the 
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High  Court  of  Admiral^,  the  Court  of  the  Commistariea  of. 
Edinburgh^  and  inferior  .courts^  forma  of  proceeding  in  the 
preparation  of  causes  which  have  been  before  directed  rela- 
tive to  canses  in  the  Court  of  Session  shall  be  followed  as 
closely  as  may  be  done  consistently  with  the  peculiar  nature 
of  those  acTeral  jurisdictions,  and  with  the  state  of  those 
courts  in  reqpect  to  the  skill  and  legal  knowledge  of  the 
procurators  who  attend  and  practise  therein ;  therefore,  and 
in  order  to  establish  uniformity  in  the  modes  of  proceeding 
in  the  said  courts,  and  follow  out  the  spirit  of  the  present 
act,  in  so  far  as  that  may  be  done  consistently  with  local  cir- 
cumstances, be  it  further  enacted  by  the  authority  aforesaid. 
That  the  Judges  of  the  Court  of  Session  and  Jury  Court,  as 
herein  afterwards  empowered,  shall,  and  they  are  hereby  re- 
quired to  make  due  inquiry,  and  thereupon  to  fi]^,  by  act  of 
sederunt,  such  regulations,  to  be  observed  in  the  practice  of 
the  above  courts,  as  may  best  be  calculated  to  give  e£Pect  to 
this  act,  and  to  forward  the  object  herein  proposed. 

XL.  And  be  it  further  enacted,  That  when  in  causes  com- 
menced in  any  of  the  courts  of  the  sheri£5i,  or  of  the  magis- 
trates of  burghs^  or  other  inferior  courts,  matter  of  fact  shall 
be  disputied,  and  a  proof  shall  be  aUowed  and  taken  accord « 
ing  to  the  present  practice,  the  Court  of  Session  shall,  in  re- 
viewing the  judgment  proceeding  on  such  proof,  distinctly 
specify  in  their  interlocutor  the  several  facts  material  to  the 
case,  which  they  find  to  be  established  by  the  proof,  and  ex- 
press how  far  their  judgment  proceeds  on  the  matter  of  fact 
so  found,  or  on  matter  of  law,  and  the  several  points  of  law 
which  they  mean  to  decide ;  and  the  judgment  on  the  cause 
thus  pronounced  shall  be  subject  to  appeal  to  the  House  of 
Lords,  in  so  far  only  as  the  same  depends  on  or  is  afiected 
by  matter  of  law,  but  shall,  in  so  far  as  relates  to  the  facts,  be 
held  to  have  the  force  and  effect  of  a  special  verdict  of  a  jury, 
finally  and  conclusively  fixing  the  several  facts  specified  in 
the  interlocutor :  Provided,  however,  that,  except  in  consis- 
torial  cfiuses,  the  Court  of  Session  shall,  in  reviewing  the  sen^ 


3S0       "^^         COURT  OF  SESSION. 

tenoes  of  inferior  judgeB,  have  power  to  send  to  Cbe  Jur^ 
Court  such  issoe  or  issues  to  be  tried  by  jury,  as  to  them 
shall  seem  necessary  for  ascertaining  facts  which  may  not 
have  been  proved  to^  their  satisfaction  by  the  evidence  al- 
ready taken,  or  which  may  have  bewi  omitted  in  the  cause, 
the  verdict  to  be  returned  to  the  Court  of  Session,  to  aasist 
that  Court  in  the  determination  of  the  cause ;  and  the  said 
Conrt  shall  also  have  power  to  remit  the  whole  cause  for 
trial  to  the  Jury  Conrt ;  and  in  nieither  of  these  cases  shall 
it  be  necessary  to  have  the  consent  of  the  parties  to  the  can- 
celling of  the  depositions  already  taken  in  the  cause  before 
proceeding  to  jury  trial,  but  the  Court  of  Session  shall  have 
power  to  give  such  directions  with  regard  to  the  proof  al- 
ready taken,  or  with  regard  to  any  part  or  parts  thereof,  as 
to  them  shall  seem  just ;  to  which  eflSect  the  provision  in  the 
foresaid  act  of  the  fifty-ninth  year  of  his  late  Majesty,  in  so 
far  as  the  consent  of  the  parties  to  the  cancelling  of  the  de- 
positions already  taken  is  thereby  required,  shall  be  and  the 
same  is  hereby  repealed ;  and  further,  the  Court  of  Session 
shall  have  power  to  remit  the  cause  with  instructions  to  the 
inferior  court,  if  that  course  shall  ^ipear  to  them  the  most 
just  and  expedient  in  the  circumstances  of  the  case;  but  it 
is  hereby  expressly  provided  and  declared,  that  in  all  casts 
originating  in  Hbe  inferior  courts  in  which  the  claim  is  in 
amount  above  forty  pounds,  as  soon  as  an  order  or  interhv 
cutor  allowing  a  proof  has  been  pronounced  in  the  inferior 
courts,  (unless  it  be  an  interlocutor  allowing  a  proof  to  lie  m 
retenHSf  or  granting  diligence  for  the  recovery  and  produc- 
tion of  papers,)  it  shall  be  competent  to  either  of  the  parties, 
or  who  may  conceive  that  the  cause  ought  to  be  tried  by 
jury,  to  remove  the  process  into  the  Court  of  Session,  by 
bill  of  advocation,  which  shall  be  passed  at  once  withont 
discussion  and  withont  caution ;  and  in  case  no  such  bill 
of  advocation  shall  be  presented,  and  the  parties  shall  pro- 
ceed to  proof  under  the  interlocutor  of  the  inferior  court, 
they  shall  be  held  to  have  waived  their  right  of  appeal  to 
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tbe  House  of  Lords,  against  any  jodgment  which  may  there* 
after  be  pronounced  by  the  Court  of  Session,  in  so  far  as  by 
such  judgment  the  several  facts  established  by  the  proof 
shall  be  fomid  or  declared* 

XLL  And  be  it  further  enacted  by  the  authority  afore- 
said, That  from  and  after  the  said  eleventh  day  of  Novem* 
ber  next,  bills  of  advocation,  complaining  of  final  judgments 
of  sheriflfs  and  other  inferior  judges,  shall  contain  a  copy  of 
the  summosis  or  petition  by  which  the  action  may  have  com"* 
menced  in  the  inferior  court,  and  of  thaidefences  or  answers, 
with  the  interlocutors  pronounced,  or  such  of  them  as  the 
party  shall  complain  o^  and  without  any  other  narration, 
and  without  argument ;  and  such  bills  of  advocation  shall  at 
once  be  passed  by  the  Lord  Ordinary  on  the  Bills,  on  cau- 
tion being^  found  to  make  payment  of  the  expenses  incurred 
10  the  inferior  court,  and  also  such  expenses  as  may  be  in- 
curred in  the  Court  of  Session,  or  on  juratory  caution  lor 
such  expenses,  in  cases  where  such  caution  is  by  the  present 
practice  held  sufficient. 

XLIL  And  be  it  further  enacted  by  the  authority  afore- 
said, That  in  all  advocations  of  interlocutors  pronounced  by 
aherifis,  it  shall  be  competent  to  the  inferior  judge  to  regu- 
late in  the  meantime,  on  the  application  of  either  party,  all 
matters  regarding  interim  possession,  having  dne  regard  to 
the  manner  in  which  the  mutual  interests  of  the  parties  may 
be  affected  in  the  final  decisicm  of  the  cause ;  and  such  interim 
order  shall  not  be  subject  to  review,  except  by  the  Lord 
Ordinary,  or  the  Court,  in  the  course  of  discussing  the  pro- 
cess of  advocation;  reserving  to  the  Court  of  Session  or 
Lord  Ordinary  full  powers  during  the  course  of  discussion 
of  the  cause  in  the  said  Court,  to  give  such  orders  and  direc- 
tions in  respect  to  interim  possession  as  justice  may  require. 

XLIII.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  in  all  actions  before  any  inferior  court,  where  a 
party  shall  intimate  in  writing  to  the  clerk  of  court  that  he 
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intends  to  ddvbcate  the  causey  and  shall  therewith  lodge  i 
bond  of  caution  for  such  expenses  as  may  be  incurred  in  the 
Court  of  Session,  as  provided  in  this  act,  the  space  of  fifteen 
days  in  the  ordinary  case,  and  thirty  days  in  causes  before 
the  courts  of  Orkney  and  Shetland,  shall  be  allowed  after 
final  judgment,  to  apply  by  bill  of  advocation  to  the  Court 
of  Session,  before  extract  shall  be  competent ;  but  on  the 
elapse  of  the  foresaid  terms  respectively,  if  no  bill  of  advo* 
cation  shall  have  been  intimated  to  the  clerk  of  court,  he 
may  give  out  the  extract  on  the  application  of  either  party, 
it  being  competent  however  to  present  a  bill  of  advocation 
at  any  time  before  the  decree  has  been  actually  extracted ; 
and  when  decree  has  passed  in  absence  in  any  inferior  court, 
or  in  the  Court  of  Admiralty,  and  has  been  extracted,  it 
shall  be  competent  to  apply  to  the  court  in  which  such  de- 
cree was  pronounced,  to  have  the  decree  recalled ;  and  on 
consignation  in  the  hands  of  the  clerk  of  the  court  of  the  ex- 
pense incurred,  the  said  court  shall  have  power  to  stop  exe- 
cution and  repone  the  defender,  and  revive  the  acdon,  as  if 
decree  had  hot  been  extracted. 

XLIV.  And  be  it  further  enacted  by  the  authority  as 
aforesaid.  That  when  any  judgment  shall  be  pronounced  by 
an  inferior  court,  ordaining  a  tenant  to  remove  from  the  pos- 
session of  lands  or  houses,  the  tenant  shall  not  be  entitled  to 
apply  as  above,  by  bill  of  advocation  to  be  passed  at  once, 
but  only  by  means  of  suspension,  as  herein-after  r^nlated. 

XLV.  And  whereas,  under  the  foresaid  act  passed  In  the 
fiftieth  year  of  his  late  Majesty,  bills  of  advocation  are  ad- 
mitted against  interlocutory  judgments  in  certain  cases;  be 
it  further  enacted.  That  when  such  bills  of  advocation  shall 
be  passed,  it  shall  not  be  necessary  for  the  complainer  to 
find  caution,  except  for  expenses,  as  in  other ^cases  of  advo- 
cation above  mentioned ;  and  all  interiocutors  by  the  Lord 
Ordinary  on  the  Bills,  pasnng  or  refusing  sudi  bills  of  advo- 
cation, ishall  be  final. 
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XLVL  And  be  il  enacted,  That  in  all  cases,  witboatdis* 
tioction,  the  Lord  Ordinary  on  the  Bills  may  pass  bills  of 
{suspension,  without  requiring  the  concurrence  of  the  Inner- 
House  during  Session,  or  of  one  or  more  Ordinaries  during 
vacation ;  and  in  complaining  of  any  interlocutor  pronounced 
by  the  Lord  Ordinary  on  the  Bills,  the  party  shall  proceed, 
not  as  at  present  by  reclaiming  petition,  but  by  presenting  a 
printed  note  to  the  Inner- House,  stating  the  nature  of  the 
bill,  reciting  the  interlocutor,  and  praying  for  an  alteration 
thereof;  and  upon  such  note  being  presented,  the  Inner- 
House  shall  order  the  counsel  for  the  parties  to  be  heard, 
and  on  hearing  them  shall  either  grant  or  refuse  the  appli- 
cation, or  appoint  parties  to  give  in  mutual  cases  on  the 
question ;  and  thereafter  the  Court  shall  either  refuse  the  ap- 
plication, or  remit  to  the  Lord  Ordinary  to  pass  or  to  refuse 
the  bill,  or  to  remit  to  the  inferior  judge  with  instructions; 
and  any  interlocutor  of  the  Court  refusing  such  application, 
or  of  the  Lord  Ordinary  on  a  remit  from  the  Court,  shall 
be  final ;  and  when  a  bill  of  suspension  shall  have  been  pass- 
ed on  a  remit  from  the  Inner- House,  or  in  consequence  of 
the  Lord  Ordinary  havfng  taken  the  cause  to  report  to  the 
Inner- House,  the  letters  of  suspension  shall  be  discussed  be- 
fore a  Lord  Ordinary  of  that  division,  unless  remitted  6b 
conHngentiam  to  some  previous  process  depending  before  the 
other  division ;  and  in  the  event  of  bills  of  suspension  being 
passed  of  decrees  of  inferior  courts,  it  shall  be  competent 
for  the  Lord  Ordinary  or  the  Court  to  find  the  suspender  en- 
titled to  his  expenses  in  the  inferior  court,  as  well  as  in  the 
Court  of  Session. 

XLVII.  And  be  it  also  enacted.  That  cautioners  in  a  bill 
of  suspension  shall  be  liable  to  fulfil  the  obligation  in  their 
bond,  although  the  letters  of  suspension  shall  not  be  expede 
before  the  day  of  citation  app6inted  in  the  deliverance,  and 
also  in  the  case  of  the  charger's  obtaining  and  duly  extract- 
ing protestation  for  not  enrolling,  calling,  and  insisting. 
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XLVIII.  And  be  it  further  enacted.  That  the  Lord  Or- 
dinary in  the  Outer-House,  before  whom  any  suspension  or 
advocation  shall  come  to  be  discussed,  shall  proceed  in  pre- 
paring the  capse  for  judgment  after  the  manner  already  di- 
rected as  to  causes  in  the  Outer-House;  and  the  party  re- 
sisting the  suspension  shall  be  required,  by  way  of  defence 
in  the  Outer-House,  to  return  answers  to  the  reasons  of  sns- 
pension« 

XLIX.  And  be  it  enacted,  That  in  regard  to  actions  de- 
pending in  the  Court  of  Session,  in  whidi  any  interlocntor 
shall  have  been  pronounced  before  the  eleventh  day  of  No- 
vember next,  the  regulations  herein-before  provided  may  be 
enforced,  in  so  far  as  not  inconsistent  with  the  rules  of  court 
and  forms  of  procedure  now  in  force :  Provided  always,  that 
in  every  such  action,  where  the  record  shaU  be  made  up  and 
completed  in  terms  of  this  act,  the  provisions  of  thb  act,  in 
so  far  as  they  apply  to  steps  of  process  subsequent  to  the 
making  up  of  the  record,  shall  be  enforced  in  all  respects, 

L*  And  in  order  to  carry  into  further  execution  th<t  pro- 
visions of  this  act,  and  the  more  efiectually  to  accomplish 
the  object  of  it ;  be  it  further  enacted  by  the  antfaori^  afore- 
said,  That  from  and  after  the  passing  of  this  act,  the  Court 
of  Session,  together  with  the  Chief  Commissioner  of  the  Jury 
Court,  assembled  by  the  Lord  President  of  the  Court  of  Ses- 
sion, shall  be^  and  they  are  hereby  empowered  and  required 
accordingly  to  make  such  orders  and  regulations  ooneenn 
iiig  the  forms  of  process,  and  such  arrangements  in  respect 
of  attendance  and  hours  of  doing  business,  and  generally  for 
regulating  the  proceedings  both  of  theCourtof  Sessimi  and 
of  the  Jury  Court,  as  may  most  effectually  carry  into  execu- 
tion the  purposes  of  this  act,  and  remove  any  difficulties 
which  may  in  the  details  of  practice  be  found  to  arise  in  ex- 
pediting the  business  before  the  said  Courts,'and  of  the  Conrt 
of  the  Lords  Commissioners  for  plantation  of  kirks  and  ▼»- 
luation  of  tetnds,  provided  the  same  be  not  inconsiatent  with 
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the  provisioiis^f  this  act ;  and  the  said  Judges  assembled  as 
above  shall  also  have  power  to  make  such  regulations  and 
arrangements  in  respect  of  the  time  and  rotation  of  the  busi- 
ness in  the  said  Courts,  and  before  Lords  Ordinary,  as  may 
most  eflectually  secure  the  due  performance  of  the  respective 
duties  of  the  said  Courts,  and  of  the  Judges  thereof;  and  the 
said  Judges,  assembled  as  before,  shall  have  power,  and  are 
hereby  required  to  make  such  regulations  and  orders  rela- 
tive to  the  forms  of  proceeding  in  the  High  Court  of  Admi- 
ralty, Court  of  the  Commissaries  of  Edinbui^h,  and  inferior 
courts,  as  may  be  beat  calculated  to  carry  into  execution  the 
purposes  of  this  act ;  and  it  is  hereby  provided,  that  the 
said  Judges  assembled  as  above  may  meet  for  the  above  pur- 
poses during  vacation,  as  well  as  during  session,  and  that 
they  may  alter  and  amend  such  regulations  from  time  to 
time. 

LI.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  from  and  after  the  11th  day  of  November  next,  the 
subsisting  forms  of  edictal  citation,  charge,  publication,  ci- 
tation, and  service  at  the  marketF*cross  of  Edinburgh,  pier 
and  shore  of  Letth,  as  against  persons  forth  of  Scotland, 
shall  cease  and  be  dtsconthtued ;  and  in  lieu  thereof,  sudi 
edictal  citations,  charges,  publications,  citations,  and  servi- 
ces at  the  market-cross  of  Edinburgh,  pier  and  shore  of 
Leith,  as  against  persons  forth  of  Sootiand,  shall  be  done  and 
performed  by  delivery  of  a  copy  thereof  at  the  record  office 
of  die  keeper  of  the  records  of  the  Court  of  Session,  in  the 
•manner  now  practised  in  cases  of  citation  or  charge  at  the 
dwelling-hoose  of  a  party  not  personally  i^prehended ;  and 
the  keeper  of  the  records  or  his  clerk  shall  forthwith  regis- 
ter, in  a  book  to  be  kept  for  that  purpose,  an  abstract  of  the 
copy  so  delivered,  exhibiting  tiie  time  of  service,  of  the  na- 
ture of  the  writ,  the  names  and  designations  of  the  parties, 
and  the  day  against  whkh  the  party  shall  be  called  upon  to 
give  obedience,  or  to  make  appearance ;  and  the  keeper  of 
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the  said  records  shall  keep  three  distinct  and  separate  re- 
gisters, one  for  all  citations  on  summonses  and  orders  of  ser- 
vice, as  against  persons  forth  of  Scotland,  to  appear  before 
the  several  supreme  civil  courts  respectively ;  another  re- 
cord for  all  citations  by  virtue  of  letters  of  supplement  to 
persons  forth  of  Scotland  to  appear  befoVe  any  of  the  infe- 
rior courts  of  Scotland ;  and  a  third  for  all  charges,  mtima- 
tions,  and  publications  to  persons  forth  Of  Scotland,  given 
by  virtue  of  letters  other  than  summonses  passing  the  signet 

LII.  And  it  is  further  provided  and  enacted,  That  the 
said  abstracts,  in  so  far  as  they  comprehend  citations  by  vir- 
tue of  summonses,  precepts,  warrants  of  court,  and  letters 
of  supplement,  shall  periodically  be  printed  by  the  keeper 
of  the  said  records;  and  this  publication  by  means  of  print- 
ing shall  commence  at  the  distance  of  fourteen  days  from 
the  said  11th  day  of  November  next,  and  shall  regularly  be 
continued  at  the  end  of  each  successive  fourteen  days ;  and 
at  all  times  the  said  register  of  charges,  citations,  and  pub- 
lications shall  be  open  to  inspection,  and  the  copies  of  charge, 
citation,  and  service,  which  shall  be  lodged  as  above  with 
the  keeper  of  the  record  or  his  clerk,  shall  be  preserved  du- 
ring three  years ;  and  it  shall  be  competent  to  the  Court  of 
Session  to  fix  such  allowance  for  the  trouble  and  expense 
of  the  duty  thus  imposed  on  the  keeper  of  the  records,  to  be 
paid  to  him  from  the  fee  fund,  as  to  the  said  Court  shall 
seem  reasonable. 

LIII.  And  be  it  further  enacted.  That  from  and  after  the 
said  11th  day  of  November  next  to  come,  the  practice  of  ci- 
ting defenders  to  appear  on  two  diets  of  court  shall  in  all 
cases  cease,  and  all  summonses  shall  thenceforward  proceed 
on  one  diet  only ;  viz.  privileged  summonses  against  defend- 
ers within  Scotland  on  one  diet  of  six  days,  other  summon- 
ses against  defenders  residing  in  Orkney  and  Shetland,  a  diet 
of  forty  days,  and  for  all  other  persons  within  Scotland,  a 
diet  of  twenty-seven  days,  and  for  defenders  out  of  Scotlasd, 
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m  diet  of  sixty  days ;  and  it  is  hereby  provided  and  declared, 
that  where  a  person  not  having  a  dwelling-house  in  Scot- 
land occupied  by  his  fiunily  or  servants  shall  have  left  his 
usual  place  of  residence,  and  have  been  therefrom  absent 
during  the  space  of  forty  days  without  having  left  notice 
where  he  is  to  be  found  within  Scotland,  he  shall  be  held  to 
be  absent  from  Scotland,  and  be  charged  or  cited  according 
to  the  forms  herein  prescribed  accordingly. 

Section  LIV.  relates  to  the  Teind  Court,  and  is  quoted 
in  the  title  Commission  cf  Teinds. 

LV.  And  be  it  enacted,  That  the  provisions  of  this  act, 
in  so  far  as  the  same  relate  to  the  constitution  of  the  Jury 
Cour^  shall  continue  and  be  in  force  from  the  11th  day  of 
November  next,  until  the  13th  day  of  June  in  the  year  18S0, 
and  from  thence  to  the  end  of  the  then  next  session  of  Par- 
liament* 

L  VL  And  be  it  enacted,  That  it  shall  be  lawftil,  and  fidl 
power  is  hereby  given  to  such  persons  as  shall  for  that  pur- 
pose, and  at  such  time  or  times  as  his  Majesty  shall  think 
fit  to  name  and  appoint  them,  be  named  and  appointed  by 
his  Majesty,  by  letters  patent,  or  any  instrument  in  writing 
under  his  royal  sign  manual,  or  any  three  of  them,  to  meet 
at  and  upon  such  place  and  day  as  in  such  letters  patent  or 
instrument  shall  be  for  that  purpose  named,  or  at  and  upon 
such  place  and  day  as  they,  or  any  three  of  them,  giving  no- 
tice to  the  others  of  them,  shall  appoint,  and  so  thereafter 
as  tbey  or  those  present  from  time  to  time  at  meetings  shall 
appoint,  and  to  make  all  such  inquiries  as  they  shall  be  di- 
rected by  his  Majesty  in  instructions  annexed  to  the  said 
letters  patent  or  instrument  under  the  royal  sign  manual,  in- 
to the  forms  of  proceeding  in  trials  of  civil  causes  by  jury 
in  Scotland,  and  to  rep6rt  to  his  Majesty  whether  these  forms 
of  proceeding  may  be  improved,  and  at  what  time  and  in 
what  manner  the  union  of  the  benefit  of  jury  trial  in  civil 
causes  with  the  jurisdiciion  of  the  Court  of  Session  may  be 
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best  accomplished,  and  to  set  down  in  writing  what  shairap 
pear  to  them-  to  be  material  to  be  reported  touching  the  mat- 
ters aforesaid,  with  their  opinions  upon  the  same,  together 
with  the  evidence  or  information  which  they  may  in  the 
course  of  their  inquiry  receive. 

LVil.  And  be  it  further  enacted,  That  from  and  after  the 
pas^ngof  this  act,  all  questions  and  matters  in  Scotland  re- 
lating to  prize  and  capture  in  war,  and  ihe  condemnatioi>of 
ships  and  vessels  as  such,  shall  be  vested  solely  in  the  High 
Court  of  Admiralty  of  England ;  and  that  the  High  Couvt 
of  Admiralty  of  Scotland  shall  not  in  future  exercise  such 
jurisdiction,  any  law  or  practice  to  the  contrary  notwith- 
standing. 

LVIIL  And  be  it  further  enacted.  That  vrithin  fourteen 
days  from  the  commencement  of  every  future  session  of  Par- 
liament, there  shall  be  transmitted  to  both  Houses  of  Par- 
liament copies  of  all  acts  of  sederunt  settling  the  rules  of  pro- 
ceedings of  the  courts  of  Scotland,  as  fixed  under  the  powers 
herein  given. 

There  are  three  statutes  of  an  earlier  date  for  regu- 
lating some  matters  connected  mth  the  Court  of  Ses- 
sion :  The  act  50.  of  Geo.  III.  cap.  112,  "  for  abridg- 
''  ing  the  form  of  extracting  decrees  of  the  Court  of 
"  Session  in  Scotland ;  and  for  the  regulation  of  cer- 
"  tain  parts  of  the  proceedings  in  that  Court :"  The 
act  53.  of  Geo.  III.  cap.  64,  **  for  the  better  reguhr- 
"  tion  of  the  Court  of  Session  in  Scotland  :*'  And  the 
act  55.  of  Geo.  III.  cap.  70,  "  for  better  regulating 
"  the  formation  and  arrangement  of  the  judicial  and 
"  other  records  of  the  Court  of  Session  in  Scotland." 

Before  concluding  this  title,  notice  may  be  taken  of 
those  acts  of  Parliament  which  make  provision  for  the 
salaries  of  the  Judges.     These  were  originally  fixed  by 
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the  acts  1661,  cap.  50.  and  166S,  cap.  7.     They  were 
afterwards  augmented  by  the  following  statutes :  3@.  of 
Geo.  II.  cap.  35, — 5.  of  Geo.  IIL  cap.  47, — ^26.  of 
Geo.  III.  cap.  46, — ^and  39.  of  Geo.  III.  cap.  110, 
amended  by  39.  and  40.  of  Geo.  III.  cap.  55,  also  by 
48.  Geo.  III.  cap.  145,  which  was  passed  "  for  enabling 
his  Majesty  to  grant  annuities  to  the  Judges  of  the 
Courts  of  Session,  Justiciary  and  Exchequer  in  Scot- 
"  land,  on  the  resignation  of  their  offices  ;''  and  by  54. 
of  Geo.  III.  cap.  94,  the  object  of  which  was  "  to  grant 
'<  additional  annuities  to  Judges  of  the  Courts  of  Ses- 
**  sion,  kc.  who  had  resigned  their  offices  before  the  last 
<<  augmentation  of  salaries  granted  to  the  Judges  of 
*^  these  Courts."    The  last  augmentation  was  granted 
by  50.  Geo.  III.  cap.  31. 

ACTS  OF  SEDERUNT. 

The  acts  of  sederunt  connected  with  this  title  are  as  fol- 
low: A.  S.  88.  Feb.  1687,  already  quoted. — A.  S.  21.  Dec. 
1649,  giving  an  instance  of  the  punishment  of  buying  pleas. 
— ^A.  S.  19.  July  1671,  and  A.  S.  19.  Nov.  1684,  exempting 
Lords  of  Session  from  the  payment  of  cess. — A.  S.  31.  July 
1674,  as  to  the  Ibrmof  admission  of  the  Lords  of  Session.^— 
Parliamentary  regulations  1695,  §  5.- 10,  as  to  the  oath  to  be 
taken  by  clerks  of  session. — A.  S.  6.  July  1748,  and  A.  S. 
12.  Nov.  1760,  as  to  the  oath  to  be  taken  by  all  members 
practising  before  the  Court. — A.  S.  12.  May  1790,  fixing 
the  vacation,  and  the  time  for  holding  the  summer  session. — 
A.  S.  24.  Feb.  1810,  report  to  Parliament  relative  to  acts  of 
sederunt 

The  meetings  of  the  Court  are  regulated  by  three  acts  of 
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sederunt;  20.  Oet.  &  11.  Nov.  1808,  with  reference  to  tbe 
statute  48.  of  Geo.  III.  co^.  151,  and  A.  S.  11.  July  1800. 
A.  S.  16.  June  1819,  relative  to  the  poor's  roH. — A.  S. 
25.  Feb.  1824,  in  reference  to  1.  aud  2.  of  Geo.  IV.  cap.  38, 
A.  S.  12.  Nov.  1825,  in  reference  to  6.  of  Geo.  IV.  cap.  ISO, 
to  r^ulate  the  form  of  process. — Supplementary  A.  S.  14. 
Feb.  1826,  and  A.  S.  11.  July  1826,  as  to  reclaiming  notes. 
— A.  S.  11.  July  1826,  as  to  ingiving  of  papers. — Acts  of 
same  date  as  to  calling  of  summonses. — A.  S.  15.  Dec.  1826, 
for  regulating  the  business  of  the  Outer-House. — A.  £L  16. 
Jan.  1827,  for  furnishing  the  Lords  Ordinary  with  a  copy 
of  the  closed  record. — A.  S.  11.  July  1827,  relative  to  ap- 
pendices to  reclaiming  notes  in  suspensions  and  advocft> 
tions. 

Diet,  voce  Jurisdiction,  Div.  IV. 

DECISIONS. 

Earl  Bothwel  r.  Maitland,  Dec.  1582,  Mor.  2399.^Lord 
Traquair  v.  Lady  Newbattle,  7.  June  1599,  \b. — Sands  r. 
Lady  Lothian,  23.  F^b.  1610,  2400.— Melville  t;.  Living- 
ston, 9.  March  1610,  t6.-^Hamilton,  27.  June  1611,  &— 
Nairn  v.  Laird  of  Fordel,  16.  July  1628,  Sup.  I.  268.-^ 
Town  of  Edinburgh  v.  College  of  Justice,  20.  Nov.  1678, 
Sup.  III.  257,  and  23.  Feb.  1687,  Diet.  2402,  and  Sap. 
m.616.  — Muir  v.  Maxwell,  24.  June  1675,  2401.  •- 
Fairholm  p.  Daes,  16.  July  1687,  2412.— Lords  of  Ses- 
sion V.  Town  of  Edinburgh,  1.  Nov.  1693,  Sup.  IV.  ]67. 
— Stirling,  28.  Feb.  1699,  i&.  443.— Anstruther  v.  Gordon, 
11.  Jan.  1710,  2414.— Prestongrange  v.  Bennet  &  Inglis,  3. 
Dec.  1695,  2413. — Douglas  v.  Colvil's  Representatives, 
28.  Dec.  1699,  2414.-- Temple  v.  Cuninghame,  2.  July 
1708,  i6.— Carruthers  v.  Sinclair,  26.  Jan.  1712,  2415.- 
Halden,  4.  Feb.  1722-3.— Robertson,  422.— Goldie,  25. 
July  1751,  Elch.  No.  56,  v.  Jurisdiction.  —  Christians 
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Sjme,  16.  June  1779,  2416. — Magistrates  of  Edinburgh, 
r.  Faculty  of  Advocates,  S9.  Jan.  1788,  2418,  affirmed  on 
appeal. — Marshall  r.  Youngson,  23.  May  1798,  2425. — 
Society  of  S.  S.  C.  v.  Keeper,  &c.  of  the  Signet,  25.  Feb. 
1800,  Mor.  App.  h.  t.— «Laidlaw  r.  Wylde,  9.  June  1801, 
ib»  No.  4.  voce  "  Arrestmeni.^ — Writers  to  the  Signet  r. 
Gardner,  21.  June  1814. — Jamieson,  21.  Feb.  1815. 


COMMISSION  OF  TEINDS. 

Originally  this  branch  of  judicature  was  entrusted 
to  special  commissioners.  The  dates  of  the  commis- 
sions are  I6l7f  cap.  3, — 1621,  cap.  5, — 1633,  cap.  17» 
—1661,  cap.  61,-1662,  cap.  9,— 1663,  cap.  28,— 
1672,  cap.  15,-1685,  cap.  28,  —  1686,  cap.  22,  — 
1693,  cap.  23,— and  1695,  cap.  18.  But  since  the 
Union,  this  duty  has  been  performed  by  the  Judges  of 
the  Court  of  Session. 

The  act  1707i  cap.  9»  appoints  the  Lords  of  Session 
commissioners  for  teinds,  in  place  of  the  special  com- 
missioners above  referred  to ;  and,  in  particular,  it  em- 
powers their  Lordships  **  to  determine  in  all  valuations 
**  and  sales  of  teinds,  to  grant  augmentations  of  minis- 
**  ters'  stipends,  prorogations  of  tacks  of  teinds,  to 
"  disjoin  too  large  parishes,  to  erect  and  build  new 
**  churches,  to  annex  and  dismember  churches,  as  they 
**  shall  think  fit,  conform  to  the  rules  laid  down  and 
**  powers  granted  by  the  19th  act  of  the  Parliament 
"  1633,— the  23d  and  30th  acts  of  the  Parliament 
"  1690,— and  the  24th  act  of  the  Parliament  1693,— 
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**  in  so  far  as  the  same  stand  unrepealed  ;  the  transport- 
ing of  kirks,  disjoining  of  too  large  parishes,  or  erect- 
ing and  building  of  new  kirks,  being  always  with  the 
consent  of  the  heritors  of  three  parts  of  four  at  least 
'*  of  the  valuation  of  the  parish  whereof  the  kirk  is 
«  craved  to  be  transported,  or  the  parish  to  be  disjoin- 
<*  ed,  and  new  kirks  to  be  erected  and  built,  the  minis- 
'*  ter  in  the  meantime  to  serve  the  cure  in  the  present 
"  kirk  of  the  parish." 

The  act  48.  of  Geo.  III.  cap.  138,  entitled.  An 
*^  act  for  defining  and  regulating  the  powers  of  the 
^'  Commission  of  Teinds,  in  augmenting  and  modifying 
<<  the  stipends  of  the  clergy  of  Scotland,'*  is  in  these 
terms : 

I.  Whereas,  by  an  act  of  the  Parliament  of  Scotland,  in 
the  year  1707,  intituled,  **  Act  anent  plantation  of  kirks 
<<  and  valuation  of  teinds,  her  Majesty  Queen  Anne,  and  the 
"  Estates  of  Parliament,  empowered,  authorised,  and  ap- 
*^  pointed  the  Lords  of  Council  and  Session  to  judge,  cog- 
**  nosce,  and  determine,  in  all  affairs  and  causes  which  by 
"  the  laws  and  acte  of  the  Parliament  of  JScotland  had  been 
<<  referred,  and  ^did  pertain  and  belong  to  the  jurisdiction 
**  and  cognisance  of  commissioners  formerly  appointed  for 
**  that  effect,  as  fully  and  freely  in  all  respects  as  the  said 
**  Lords  did  or  might  do  in  other  civil  causes;  and  certain 
^'  powers  therein  mentioned  were  particularly  granted  by  the 
**  said  act ;  and  it  was  thereby  declared  that  the  said  act  and 
commission  should  be  subject  nevertheless  to  such  regula- 
tions and  alterations  as  should  be  made  by  the  Parliament 
"  of  Great  Britain ;  And  whereas  it  is  expedient,  that  the 
«  power  of  the  said  Lords  of  Council  and  Session,  as  com- 
<^  missioners  aforesaid,  should,  in  some  respects,  be  defined 


it 
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*<  And  regulated  :**  May  it  therefore  please  your  Majesty 
that  it  may  be  enacted,  and  be  it  enacted,  &c.  That  from  and 
after  the  passing  of  this  act,  it  shall  not  be  competent  to 
the  said  Lords  of  Council  and  Session,  as  commissioners 
aforesaid,  except  as  after  mentioned,  to  augment  or  modify 
any  stipend  which  shall  have  been  augmented  or  modified 
prior  to  the  passing  of  Uiis  act,  until  the  expiration  of  fifteen 
years  from  and  after  the  date  of  the  last  final  decreet  of  mo* 
dificatioa  of  such  stipend* 

II.  And  be  it  enacted.  That  no  stipend  which  shall  be 
augmented  or  modified  by  a  decree  after  the  passing  of  this 
act,  shall  be  again  augmented  or  modified  until  the  expira« 
tion  of  twenty  years  from  and  after  the  date  of  such  decree 
or  modification  thereof;  nor  shall  any  such  stipend  be  aug- 
mented or  modified  at  any  future  period,  until  the  expira- 
tion of  twenty  years  from  and  after  the  date  of  the  last  de- 
cree of  modification  thereof  respectively. 

III.  Provided  always,  and  be  it  enacted,  That  in  all 
processes  of  augmentation  or  modification  in  which  the 
days  of  compearance  had  elapsed,  and  which  shall  have 
been  called  in  Court  prior  to  the  twelfth  day  of  March 
1808,  and  which  shall  continue  to  depend  before  the  said 
Lords  of  Council  and  Session,  as  commissioners  aforesaid, 
at  or  after  the  passing  of  this  act,  it  shall  be  competent  to 
the  pursuer,  either  to  suspend  the  same  until  fifteen  years 
shall  have  elapsed  from  the  date  of  the  last  preceding  decree 
of  modification,  or  to  prosecute  the  same  to  a  conclusion 
forthwith ;  and  that  it  shall  be  competent  to  the  said  Lords 
of  Council  and  Session,  as  commissioners  foresaid,  either  to 
grant,  or  refuse  to  grant  an  augmentation  in  any  such  cases, 
or  to  pronounce,  or  to  refiise  to  pronounce  a  decreet  of  mo- 
dification therein ;  provided  always,  that  if  the  stipend  in 
any  such  depending  case  shall  be  augmented  or  modified  by 
a  decreet  after  the  passing  of  this  act,  the  same  shall  not  be 
again  augmented  or  modified  until  the  expiration  of  twenty 
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years  from  and  after  the  date  of  the  last  decree  of  modifica- 
tion thereof  respectively. 

IV.  Provided  further,  and  be  it  enacted,  Tliat  this  act 
shall  not  be  deemed,  or  taken  to  extend  to  any  case  where  a 
decreet  of  modification  having  been  proiiounced  by  the  said 
Lords  of  Council  and  Session,  as  commissioners  aforesaid^ 
prior  to  the  passing  of  this  act,  the  subject-matter  whereof 
shall  be  depending  either  upon  petition  to  the  said  com- 
missioner, or  upon  appeal  to  the  House  of  Lords  at  the 
time  of  the  passing  thereof,  or  where  it  may  be  competent 
to  present  such  petition,  or  such  appeal  against  any  such 
decree  of  modification ;  but  every  such  case  may  be  pro- 
ceeded in  and  brought  to  a  conclusion ;  and  a  petition  or 
petitions  may  be  presented  to  the*said  commissioners  there- 
in, or  an  appeal  may  be  taken  to  the  House  of  Lords  as 
heretofore,  and  the  same  may  be  prosecuted  with  regard  to 
said  petition  or  appeal  in  the  same  manner  as  if  this  act  had 
not  been  made. 

V.  Provided  always,  and  be  it  enacted,  That  in  such  cases 
aforesaid,  where  there  shall  be  a  final  decreet  of  modifica- 
tion, no  such  stipend  shall  be  again  augmented  or  modified 
until  the  expiration  of  fifteen  years  from  and  after  the  date 
of  the  final  decreet  of  modification  thereof,  pronounced  by 
the  said  Lords  of  Council  and  Session,  as  conunisaioners 
aforesaid. 

VL  Provided  likewise,  and  be  it  enacted,  That  where 
such  stipend  shall,  at  or  after  the  expiration  of  the  said  fif- 
teen years,  be  again  augmented  or  modified  by  a  decreet  af- 
ter the  passing  of  this  act,  it  shall  not  be  again  augmented 
or  modified  until  the  expiration  of  twenty  years  from  and 
after  the  date  of  such  decree  of  modification  thereof;  nor 
shall  any  such  stipend  be  augmented  or  modified,  at  any  fu- 
ture period,  until  the  expiration  of  twenty  years  from  and 
after  the  date  of  the  last  decree  of  modification  thereof  re« 
spectively. 

VII.  Provided  further,  and  be  it  enacted.  That  in  all  cases 
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whatsoever  where  an  augmentatioii  or  modificaiicm  of  sti- 
pend shall  have  been  or  shall  be  applied  for,  and  which  shall 
be  judged. of,  or  a  decision  pronounced  therein,  after  the 
passing  of  this  act,  by  the  said  Lords  of  Council  and  Session, 
as  commissioners  aforesaid,  it  shall  and  may  be  competent 
to  them  to  refuse  to  augment  or  modify  any  stipend  in  any 
such  case,  either  on  account  of  there  being  no  legal  fund  of 
augmentation,  or  on  account  of  the  circumstances  of  the  case; 
and  it  shall  and  may  be  competent  for  any  party  or  parties 
to  propone  all  relevant  objections  in  every  case  whatsoever, 
when  an  augmentation  or  modification  shall  be  applied  for, 
and  which  objections  shall  be  determined  by  the  said  Lords 
of  Council  and  Session,  as  commissioners  aforesaid,  as  here- 
tofore. 

VIIL  And  be  it  further  enacted,  That  every  stipend  which 
shall  be  augmented  after  the  passing  of  this  act  shall  be 
wholly  modified  in  grain  or  victual,  even  although  part  of 
the  whole  thereof  shall  have  been  previously  modified  in 
iponey,  or  although  part  of  the  whole  of  the  teinds  shall  be 
money  teind,  unless  where  it  shall  appear  necessary,  on  ac- 
count of  the  state  of  the  teinds,  or  on  account  of  the  interest 
of  the  benefice,  or  on  account  of  the  nature  of  the  articles 
other  than  grain  or  victual  which  have  been  in  use  to  be  de- 
livered in  kind  as  stipend,  that  a  part  of  the  said  stipend 
should  be  modified  not  in  grain  or  victual  but  in  money,  or 
should  be  modified  in  such  other  articles  as  have  been  in  use 
to  be  delivered  in  kind  as  stipend. 

IX.  And  be  it  further  enacted.  That  in  the  case  of  every 
decree  of  modification  which  shall  be  pronounced  after  the 
pasdng  of  this  act  as  aforesaid,  it  shall  and  may  be  compe- 
tent to  the  said  Lords  of  Council  and  Session,  as  commis- 
sioners aforesaid,  and  they  are  hereby  authorised  and  re- 
quired, to  convert  the  said  money  stipend  or  money  teind  in- 
to grain  or  victual,  save  and  except  as  aforesaid ;  and  to  make 
such  conversion  into  grain  or  victual,  according  to  the  fiar 
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prices  of  the  kind  or  description  of  grain  or  victual  into  which 
the  same  shall  be  converted^  as  appearing  from  the  fiars  of 
the  county  or  stewartry  struck  for  each  year,  in  virtue  of  au- 
thority from  the  sheriff  or  Stewart  in  which  the  parish  shall 
be  situated,  upon  an  average  of  such  fiar  prices  for  seven 
years  preceding  the  date  of  the  decreet  of  modification,  and 
exclusive  of  that  year  in  which  such  decreet  of  modification 
shall  bear  date. 

X.  Provided  always,  and  be  it  enacted.  That  where  such 
parish  shall  not  be  altogether  situated  in  the  same  county  or 
stewartry,  or  where  no  fiars  applicable  to  the  kind  or  de- 
scription of  grain  modified  shall  be  struck  in  the  county  or 
stewartry  wherein  such  parish  is  situated,  it  shall  be  compe- 
tent for  the  said  Lords  of  Council  and  Session,  as  commis- 
sioners aforesaid,  to  convert  the  said  money  into  grain  or 
victual,  according  to  the  average  of  the  aforesaid  seven  years 
of  the  fiar  prices  of  two  or  more  of  the  adjoining  counties,  or 
of  such  stewartry,  county  or  counties,  as  they  shall  deem 
most  suitable  in  the  circumstances  of  the  case. 

XL  And  be  it  further  enacted.  That  it  shall  not  be  com- 
petent for  the  Lords  of  Council  and  Session,  as  commis- 
sioners aforesaid,  where  a  stipend  shall,  after  the  passing  of 
this  act,  be  modified  in  grain  or  victual  in  whole  or  in  part, 
to  authorise  the  minister  to  receive  the  same,  or  any  part 
thereof  in  kind,  but  that  it  shall  only  be  competent  for  them 
to  decree  the  value  thereof  to  be  paid,  or  for  him  to  receive 
the  same  in  money,  according  to  the  fiar  prices  of  the  kind  or 
description  of  grain  or  victual  into  which  the  same  shall  have 
been  modified,  as  appearing  from  the  annual  fiars  of  the 
county  or  stewartry,  in  which  the  parish,  the  stipend  of 
which  shall  have  been  so  modified,  shall  be  situated,  struck 
in  virtue  of  authority  from  the  sherifi^  or  stewart  for  that 
crop  or  year  for  which  such  stipend,  modified  in  grain  or 
victual,  shall  be  payable. 

XIL  Provided  always,  and  be  it  enacted^  That  where  any 
such  parish  shall  not  be  altogether  situated  in  one  and  the 
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same  county  or  stewartry,  or  where  no  annual  fiars  appli- 
cable to  the  kind  or  description  of  grain  or  victual  modified 
shall  be  struck  in  the  county  or  stewartry  wherein  such  pa- 
rish is  situated,  it  shall  be  competent  for  the  said  Lords  of 
Council  and  Session,  as  commissioners  aforesaid,  to  fix  upon 
and  specify  two  or  more  of  the  adjoining  counties,  or  such 
stewartry,  county  or  counties,  as  they  shall  deem  most  suit- 
able in  the  circumstances  of  the  case,  according  to  the  an- 
nual fiar  prices  of  which  stewartry,  county  or  counties,  they 
shall  decree  the  value  thereof  to  be  paid  in  money. 

XIIL  Provided  always,  and  be  it  enacted.  That  where 
there  shall  have  been  or  shall  be  di£Ferent  rates  of  annual 
fiar  prices  for  ai\y  county  or  stewartry,  district  or  place, 
struck  in  virtue  of  authority  from  the  sheriff  or  Stewart,  the 
said  conversion  from  money  into  grain  or  victual,  and  from 
grain  or  victual  into  money,  in  all  of  the  cases  aforesaid,  shall 
be  made  according  to  the  highest  annual  fiar  prices  struck 
in  virtue  of  authority  from  the  sheriff  or  Stewart  for  the  said 
county,  stewartry,  district  or  place. 

XIV.  Provided  always,  and  be  it  enacted.  That  the  right 
of  any  heritor  to  surrender  his  valued  teind,  in  place  of  sub- 
jecting his  lands  to  the  amount  of  the  stipend^  localled 
upon  them,  shall  not  be  taken  away  by  what  is  herein  en- 
acted. 

XV.  And  be  it  further  enacted.  That  from  and  after  the 
passing  of  this  act,  the  said  Lords  of  Council  and  Session,  as 
commissioners  aforesaid,  nine  beinga  quorum,  instead  of  meet- 
ing in  the  afternoon  of  each  Wednesday  as  heretofore,  shall 
meet  at  ten  of  the  clock  in  the  forenoon,  upon  the  second 
Wednesday  which  shall  happen  after  the  Court  of  Session 
shall  have  met  for  the  dispatch  of  business  in  the  months  of 
November  and  May  in  every  year  respectively,  and  at  the 
same  hour  once  a  fortnight  on  Wednesday  during  the  sitting 
of  the  Court  of  Session,  and  at  such  other  times  and  on^such 
other  days  in  the  months  of  December,  January  and  March, 
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not  being  any  of  the  days  upon  which  the  Court  of  Session 
meet  for  the  dispatch  of  the  business  of  the  said  Court,  as  the 
said  Lords  of  Council  and  Session,  as  commissioners  a- 
foresaid,  shall  find  necessary  or  proper  for  executing  the 
powers  committed  to  them  by  this,  and  the  said  in  part  recit- 
ed act 

XVi.  And  be  it  enacted.  That  it  shall  be  lawful  for  the 
said  Lords  of  Council  and  Session,  as  commissioners  afore- 
said, and  they  are  hereby  empowered  and  required  to  esta- 
blish rules  and  regulations  for  abridging  the  forms  and  ex- 
pense of  citation  of  heritors  and  others,  and  for  ascertaioiog 
.the  facts  and  circumstances  of  the  case,  and  to  establish  re- 
gulations for  executing  the  business  oom^litted  to  them  by 
the  said  in  part  recited  act  of  the  Parliament  of  Scotland,  and 
by  the  present  act,  with  as  much  expedition  and  as  little  ex- 
pense as  possible. 

<<  XVIL  And  in  order  to  guard  against  collusion,  and  si- 
**  so  in  order  that  no  processes  of  augmentation  or  modifi- 
**  cation  of  stipends  shall  be  raised  on  the  ground  of  allq[ed 
*^  collusion,''  be  it  further  enacted.  That  every  minister,  in- 
sisting in  the  process  of  augmentation,  shall,  after  the  passing 
of  this  act,  besides  citing  the  heritors,  also  cite  the  modera- 
tor and  clerk  of  the  presbytery  of  the  bounds,  and  furnish 
them  with  a  statement  of  the  amount  of  his  present  stipend, 
and  the  addition  to  the  stipend  which  he  means  to  crave,  in 
order  that  the  presbjrtery,  if  they  shall  judge  it  proper,  maj 
appear  as  parties  to  the  process ;  and,  in  the  event  of  the 
presbytery  entering  no  appearance,  the  minister  shall  fordi- 
with  transmit  to  the  moderator  or  clerk  of  the  presbytery  a 
certified  copy  of  the  interlocutor  pronounced  by  the  Court; 
and  that  it  shall  be  competent  to  the  presbytery,  withfai  five 
months  after  each  interlocutor  is  pronounced,  to  enter  an 
appearance,  and  to  shew,  if  they  shall  see  cause,  that  the  de- 
cree of  modification  prononnoed  is  collusive  and  prejudicial 
to  the  benefice :  Provided,  That  if  the  presbytery  shall  enter 
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an  appearance  in  such  process,  it  shall  be  competent  to  the 
Conrt  to  subject  the  minister  insisting  in  such  process  in  the 
whole  or  any  part  of  the  expense  of  process  incurred  by  the 
presbytery. 

XVIII.  And  be  it  further  enacted.  That  all  the  powers 
giv^i  and  granted  by  the  said  in  part  recited  act  to  the  com- 
missioners thereby  appointed,  shall  remain  and  continue  in 
force,  and  receive  such  and  the  like  effect  as  they  do  at  pre- 
sent, excepting  in  so  far  as  they  are  altered  or  repealed  by 
this 


The  statute  50.  Geo.  III.  cap.  84,  '*  for  augmenting 
*<  parochial  stipends  in  certain  cases  in  Scotland,"  is  in 
the  following  terms : 

*^  Whereas  by  an  act  of  the  Parliament  of  Scotland,  made 
^  in  the  year  1688,  intituled,  Anent  the  rate  and  price  of 
<<  teinds ;  and  by  another  act  of  the  Parliament  of  Scotland, 
^  made  in  the  same  year  1633,  intituled.  Commission  for  va- 
<*  luation  of  teinds  not  valued,  rectifying  the  valuation  of  the 
**  same  already  made,  and  other  particulars  therein  con- 
<<  tained,  it  was  statuted,  ordained  and  declared.  That  al' 
<*  heritors  and  liferenters  of  lands  in  Scotland  should  be  en- 
^  titled  to  have  the  teinds  or  tithes  of  their  lands  valued  at 
^  oertain  fixed  rates  to  be  paid  for  the  same  in  all  time  to 
((  come :  And  whereas  in  many  parishes  in  Scotland,  where 
*^  the  stipends  of  the  parochial  ministers  are  payable  out  of 
<<  teinds  or  tithes,  in  consequence  of  the  depreciation  of  the 
^  value  of  money,  the  stipends  of  such  parochial  ministers 
'<  have  become  inadequate  to  their  support  and  maintenance, 
*<  and  on  account  of  the  valuations  of  teinds  which  have  taken 
*^  place,  no  funds  exist  out  of  which  future  augmentations  of 
<<  such  stipends  can  be  granted :  And  whereas  in  several  pa* 
<<  rishes  where  the  stipends  of  the  parochial  ministers  are 
<^  payable  out  of  funds  or  revenues  separate  and  distinct 
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"  from  the  teinds,  such  stipends  have  also  become  inade- 
**  quate  to  the  support  and  maintenaoce  of  the  ministers 
<<  thereof,  and  no  funds  exist  out  of  which  such  stipends 
*^  can  be  augmented :  And  whereas  it  is  expedient  that  means 
**  should  be  provided  for  augmenting  the  stipends  of  each 
*<  of  such  ministers  as  aforesaid,  to  a  yearly  amount  or  value 
*^  of  £.  150  Sterling,  and  it  appears  that  an  annual  sum  not 
*^  exceeding  £.  10,000  Sterling  will  be  suflScient  to  carry  these 
*'  purposes  into  effect :"  May  it  therefore  please  your  Ma- 
jesty that  it  may  be  enacted,  and  be  it  enacted  by,  &c.  That 
from  and  after  the  passing  of  this  act,  there  shall  in  every 
year  be  set  apart  and  appropriated  in  the  hands  of  his  Ma- 
jesty's Receiver-General  and  Paymaster  in  Scotland,  out  of 
the  public  revenues,  and  money  received  and  collected  by 
him,  an  annual  sum,  not  exceeding  in  the  whole  the  sum  of 
£.10,000  of  lawful  money  of  Great  Britain,  to  answer  the 
purposes  of  this  act,  to  be  applied  in  manner  herem-after 
mentioned. 

11.  And  be  it  further  enacted,  That  as  soon  as  convenient- 
ly  may  be  after  the  passing  of  this  act,  the  clerks  to  the  dif- 
ferent presbyteries  within  Scotland  shall  make  up  accounts  of 
the  different  parishes  within  each  presbytery,  the  stipends  of 
which  parishes  do  not  extend  in  their  yearly  amount  or  va- 
lue to  the  sum  of  £•  150  Sterling,  and  which  cannot  be  aug- 
mented to  that  extent  under  the  laws  at  present  in  force, 
either  by  reason  of  the  teinds  of  such  parishes  being  already 
exhausted,  or  for  want  of  other  funds  out  of  which  such  aug- 
mentation could  be  made,  or  where,  from  the  small  amount 
or  value  of  the  unexhausted  teinds,  it  has  been  deemed  in- 
expedient to  bring  actions  of  augmentation ;  which  accounts 
shall  specify  the  amount  of  each  such  stipend  in  money,  grain, 
or  other  articles,  if  not  in  use  to  be  paid  in  kind,  are  conver- 
tible into  money,  and  if  in  use  to  be  paid  in  kind,  the  value 
thereof  on  an  average  of  the  last  nine  years  preceding  tbe 
passing  of  this  act,  and  the  period  when  such  stipend  was 
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last  augmented,  and  if  any  unexhausted  teind  remains,  spe- 
cifying the  amount  or  value  thereof  as  far  as  the  same  can 
be  ascertained ;  and  the  said  accounts  shall  be  transmitted  to 
the  teind  clerk  or  principal  clerk  to  the  Lords  of  Council 
and  Session,  as  commissioners  for  plantation  of  kirks  and 
valuation  of  teinds,  appointed  by  an  act  of  the  Parliament  of 
Scotland  in  1707. 

Ill*  And  be  it  enacted,  That  when  and  as  soon  as  the 
accounts  shall  be  received  from  the  clerks  to  the  different 
presbyteries  in  manner  before  mentioned,  the  same  shall,  up- 
on the  application  of  any  of  the  ministers  interested,  or  of 
the  procurator  for  the  church  on  behalf  of  the  whole,  be  taken 
into  consideration  by  the  Lords  of  Council  and  Session,  com- 
missioners as  aforesaid,  and  a  list  or  schedule  shall  there- 
upon be  made  up,  under  their  direction  and  authority,  of  all 
such  stipends,  which  from  the  causes  aforesaid  cannot  be 
augmented  to  the  annual  amount  or  value  of  £•  150  under 
the  laws  at  present  in  force,  specifying  the  amount  of  each 
stipend  in  money,  grain,  or  other  articles  in  which  the  same 
is  payable,  and  the  rate  at  which  such  grain  and  other  ar- 
ticles, if  not  in  use  to  be  paid  in  kind,  are  convertible  into 
money,  or  if  in  use  to  be  paid  in  kind,  the  value  thereof  on 
an  average  of  the  last  nine  years  preceding  the  passing  of 
this  act,  and  of  the  sums  necessary  to  augment  each  such 
stipend,  including  its  present  annual  amount  or  value  to  the 
annual  amount  or  value  of  £.  150  Sterling ;  provided  that 
the  said  augmentation  shall  not  exceed  in  the  whole  the  an- 
nual sum  of  j6.  10,000  Sterling ;  and  in  nuch  list  or  sche- 
dule it  shall  and  may  be  lawful  to  the  said  Lords  of  Council 
and  Session,  as  commissioners  aforesaid,  to  specify  those 
cases  in  which  in  their  opinion  the  teinds  should  be  fully  ex- 
hausted before  any  relief  or  augmentation  should  be  granted 
under  the  authority  of  this  act. 

IV.  Provided  always,  and  be  it  enacted,  That  it  shall  and 
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may  be  lawful,  in  those  cases  where  the  present  stipend  does 
not  amount  to  S.  150,  and  where  the  unexhausted  teinds 
will  not  be  sufficient  to  augment  it  to  an  amount  bqrond 
£.150  and  where  the  commissioners  are  of  opinion  that  tlie 
teinds  should  be  in  the  first  instance  exhausted^  for  eadi  mi- 
nbter,  whose  case  shall  be  so  specified  as  aforesaid,  forth- 
with to  institute  a  process  of  modification  and  augmentatioR 
for  obtaining  the  remainder  of  such  unexhausted  teiods; 
that  it  shall  be  lawful  for  the  said  Lords  of  Council  and  Ses- 
sion, as  commissioners  aforesaid,  to  award  to  him  the  whole 
of  such  unexhausted  teinds  as  soon  as  the  course  of  such 
process  shall  admit,  any  thing  in  an  act  passed  in  the  for^- 
eighth  year  of  his  present  Majesty's  reign,  entitled,  An  act 
for  defining  and  regulating  the  powers  of  the  Commission  of 
Teinds  in  augmenting  and  modifying  the  stipends  of  the 
clergy  of  Scotland,  or  in  any  other  act  or  acts,  to  the  cod^ 
trary  contained  in  anywise  notwithstanding. 

y.  And  be  it  enacted.  That  the  list  or  schedule  so  to  be 
made  up  as  aforesaid,  shall,  under  the  directions  of  the  said 
Lords  of  Council  and  Session,  as  commissioners  aforesaid, 
be  forthwith  printed,  and  a  copy  thereof,  shall  be  sent  by 
their  clerk  to  each  minister  whose  stipend  shall  hate  been 
included  in  the  accounts  transmitted  from  the  presbyteries 
to  the  said  teind  clerk,  or  principal  clerk  of  the  said  Lords  of 
Council  and  Session,  as  commissioners  aforesaid,  in  manner 
before  mentioned,  and  a  copy  to  the  clerk  of  each  presbytery 
within  Scotland,  who  shall  thereupon  gire  notice  to  eadi 
minister  of  the  pnesbytery  of  the  receipt  of  such  printed  copy 
of  the  aforesaid  list  or  schedule. 

VI.  And  be  it  enacted.  That  it  shall  and  may  be  law- 
ful to  and  for  every  minister  of  the  presbytery,  whose  sti- 
pend shall  not  be  specified  in  the  said  list  or  schedule,  bat 
whose  stipend  should  in  virtue  of  this  act  have  been  so  spe- 
cified therein,  to  make  a  representation  to  the  presbytery  of 
the  bounds,  shewing  why  his  stipend  should  be  so  specified, 
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and  for  every  minister  whose  stipend  shall  be  specified  in  the 
said  list  or  scbednle  to  present  objections  thereto,  if  he  shall 
see  causci  to  snch  presbytery  of  the  bounds ;  and  it  shall  be 
lawful  to  such  presbytery,  and  such  presbytery  is  hereby  re- 
quired, to  take  such  representations  and  objections  into  con- 
sideration, and  to  report  their  opinion  upon  each  list  or  sche* 
dale  as  the  same  may  appear  to  them,  to  the  said  Lords  of 
Comieil  and  Session,  as  commissioners  aforesaid :  Provided 
alwayt,  that  such  report  shall  be  made  by  such  presbytery, 
and  transaaitted  by  the  clerk  of  such  presbytery  to  the  teind 
clerk  or  principal  clerk  of  the  said  Lords  of  Council  and 
Session,  as  commissioners  aforesaid,  within  six  calendar 
months  next  after  the  said  list  or  schedule  shall  have  been 
received  by  the  clerk  of  such  presbytery. 

VII.  And  be  it  enacted,  That  if  any  minister  ishall  think 
himself  aggrieved  by  any  report  made  by,  or  proceedings 
of  any  presbytery  in  the  matters  aforesaid,  it  shall  and  may 
be  lawful  to  such  minister  to  present  his  petition  to  the  said 
Lords  of  Council  and  Session,  as  commissioners  aforesaid, 
stating  the  grounds  of  his  objection  or  complaint  in  the  pre*- 
mises ;  and  the  said  Lords  of  Council  and  Session,  as  com^ 
missioners  aforesaid,  shall  order  such  petition  to  be  taken  in- 
to consideration  in  a  summary  way,  and  direct  the  same  to 
be  answered,  or  otherwise ;  and  shall  determine  in  the  mat- 
ter of  such  objection  or  complaint  as  early  as  the  circum- 
stances of  the  case  will  permit ;  and  such  determination  shall 
be  final  and  conclusive,  and  not  subject  to  any  appeal  to  the 
Houae  of  Lords. 

VIII.  And  be  it  enacted.  That  the  said  Lords  of  Council 
and  Session,  as  commissioners  aforesaid,  shall  with  all  con- 
venient dispatch  after  such  reports  shall  have  been  recei- 
ved from  the  presbyteries  as  aforesaid,  take  the  same,  with 
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the  determination  that  may  have  been  given  on  any  petition 
as  aforesaid,  and  the  list  or  schedule  formerly  prepared  by 
them,  into  consideration,  and  shall  confirm  the  said  list  or 
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schedule,  or  make  such  alterations  thereon  as  to  them  shall 
seem  just  and  expedient,  and  shall  adjust  and  settle  the  same; 
and  after  it  shall  have  been  so  adjusted  and  settled,  shall  or- 
der the  same  to  be  recorded  in  their  books. 

IX.  And  be  it  enacted.  That  the  said  teind-clerk  or  clerk 
to  the  Lords  of  Council  and  Session,  as  commissioners  afore- 
said, shall  forthwith  make  out  an  extract  or  certified  copy 
of  ^the  said  recorded  list  or  schedule,  and  transmit  the  same 
to  the  Barons  of  his  Majesty's  Exchequer  in  Scotland,  who 
shall  appoint  the  same  to  be  also  forthwith  recorded  in  their 
books ;  and  shall  thereupon  issue 'a  precept  or  warrant,  ad- 
dressed to  his  Majesty's  said  Receiver-Grenesal  and  Pay- 
master in  Scotland,  to  each  of  the  ministers  of  the  respec- 
tive parishes  mentioned  in  such  list  or  schedule,  for  payment 
to  such  minister  of  the  annual  sum  which,  according  to  such 
list  or  schedule,  is  necessary  for  augmenting  his  stipend  to  the 
annual  amount  or  value  of  one  hundred  and  fifty  pounds,  to 
be  paid  to  him  at  the  terms  or  times  herein«after  directed, 
during  his  incumbency  in  the  parish  mentioned  in  snch 
precept  or  warrant,  and  shall  cause  such  precept  or  warrant 
to  be  transmited  to  the  ministers  therein  mentioned. 

X.  And  be  it  enacted,  That  as  soon  as  the  said  lords  of 
Council  and  Session,  as  commissioners  aforesaid,  shall  hare 
decided  in  any  process  or  processes  for  obtaining  the  re- 
mainder of  any  unexhausted  teinds  in  manner  herein-before 
directed,  and  shall  thereupon,  or  upon  any  other  ground,  have 
determined  with  respect  to  the  stipend  or  stipends  of  any 
minister  or  ministers  which  ought  to  be  augmented  under 
the  authority  of  this  act,  and  shall  have  ascertained  the  sum 
necessary  for  augmenting  each  such  stipend  to  the  annnal 
amount  or  value  of  one  hundred  and  fifty  pounds,  the  said 
Lords  of  Council  and  Session,  as  commissioners  aforesaid, 
shall  cause  a  list  or  schedule  of  such  stipend  or  stipends  to 
be  made  out,  in  manner  as  herein-before  directed,  specifying 
the  sum  necessary  for  augmenting  each  such  stipend  to  the 
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annual  sum  of  one  hundred  and  fifty  pounds ;  and  such  list 
or  schedule  shall  be  recorded  in  the  books  of  the  Teind 
Court,  and  an  extract  or  certified  copy  thereof  shall  be  made 
out,  in  manner  herein-before  directed,  and  shall  be  transmit- 
ted to  the  Barons  of  Exchequer,  who  shall  cause  the  same 
to  be  also  recorded  in  their  books,  and  shall  issue  their  pre- 
cept or  warrant,  addressed  to  his  Majesty's  said  Receiver- 
General  and  Paymaster  in  Scotland,  to  each  of  the  minis- 
ters of  the  respective  parishes  mentioned  in  such  list  or  sche- 
dule, for  payment  to  such  minister  of  the  annual  sum  which, 
according  to  such  list  or  schedule,  is  necessary  for  augment- 
ing his  stipend  to  the  annual  amount  or  value  of  one  hundred 
and  fifty  pounds,  to  be  paid  to  him  at  the  terms  or  times  here- 
after directed,  during  his  incumbency  in  the  parish  mention- 
ed in  such  precept  or  warrant,  and  shall  cause  such  precept 
or  warrant  to  be  transmitted  to  the  minister  therein  men- 
tioned. 

XI.  And  be  it  enacted.  That  the  augmentations  by  this 
act  granted  out  of  the  fund  before  mentioned  shall  be  pay- 
able by  two  half  yearly  payments,  at  the  terms  of  Whitsun- 
day and  Michaelmas  in  each  year ;  and  the  first  half  yearly 
payment  thereof  shall  be  due  and  payable  for  the  half  year 
immediately  preceding  the  term  of  Whitsunday  last ;  and 
the  same  shall  be  so  expressed  in  the  precepts  or  warrants 
to  be  issued  by  the  Barons  of  Elxchequer  in  manner  herein- 
before directed;  and  at  the  first  term  of  Whitsunday  or 
Michaelmas  after  the  passing  of  this  act,  or  as  soon  there- 
after as  the  amount  of  the  respective  augmentations  shall  be 
fixed  and  settled,  the  said  Receiver-General  and  Paymaster 
shall  be,  and  is  hereby  required  to  pay  to  the  minister  men- 
tioned in  such  precept  or  warrant,  as  herein-before  directed 
to  be  issued,  or  to  any  person  or  persons  duly  nuthorised  to 
that  efiect  by  such  minister,  the  half  yearly  payment  that 
may  be  due  and  payable  to  such  minister  at  the  time,  sub- 
ject to  deduction  for  the  first  year,  in  manner  hereiniafter 
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mentioned ;  and  at  every  subsequent  term  of  Whitsunday 
or  Michaelmas  thereafter,  the  said  Receiver-General  and 
Paymaster  shall  be,  and  is  hereby  required  to  pay  to  such 
minister,  or  person  or  persons  authorised  as  aforesaid,  the 
half  yearly  payment  or  payments  that  may  be  due  to  such 
minister  at  the  time. 

XII.  And  be  it  enacted.  That  out  of  the  first  year's  aug- 
mentation granted  to  such  minister  as  aforesaid,  and  pay- 
able by  virtue  of  this  act,  the  said  Receiver-Creneral  and 
Paymaster  shall  be,  and  he  is  hereby  authorised  and  requi- 
red, to  deduct  and  retain  the  sum  of  one  shilling  in  the  pound 
sterling  of  the  sum  payable  to  each  of  such  ministers  as  afore^ 
said,  to  be  applied  in  manner  herein-after  tlirected ;  butsudi 
deduction  shall  be  made  only  fVom  the  augmentation  pay- 
able for  the  first  year  under  this  act,  and  no  such  deduction 
shall  be  made  from  the  augmentation  payable  for  any  subse- 
quent year. 

XIII.  And  be  it  enacted.  That  the  said  Lords  of  Council 
and  Session,  as  commissioners  aforesaid,  shall  cause  to  be 
made  up  an  account  of  the  expenses  incurred,  and  of  the 
recompence  to  be  made  to  the  persons  employed  under  the 
authority  of  this  act,  for  their  labour  and  trouble  in  the  mat- 
ters aforesaid,  and  shall  specify  in  such  account  the  persons 
to  whom  such  expenses  and  recompence  shall  be  paid,  and 
the  sum  payable  to  each  person,  not  exceeding  in  the  whole 
the  amount  of  the  deduction  of  one  shilling  in  the  pound,  to 
be  retained  by  the  said  Receiver-General  and  Pajrmaster  in 
manner  before  mentioned,  and  shall  certify  the  same  to  the 
said  Barons  of  Exchequer ;  and  the  said  Barons  of  Exche- 
quer shall  from  time  to  time  issue  their  warrants  upon  the 
said  Receiver-General  and  Paymaster,  for  payment  to  the 
persons  spedfied  in  such  account,  or  to  their  order,  of  the 
several  sums  of  money  therein  specified. 

XIV«  And  be  it  further  enacted.  That  when  the  minister 
of  any  church  or  parish  whose  stipend  shall  have  been  spe- 
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cified  in  any  lUt  or  cchedule  lierein-berore  directed  to  be  pre* 
pared  by  tbe  said  Lords  of  Council  and  Session,  as  coromis- 
sioners  aforesaid,  shall  die,  or  be  removed  from  the  charge^ 
of  his  church  or  parish,  his  successor  in  such  church  or  pa- 
rish, if  no  precept  or  warrant  had  been  granted  to  his  pre- 
decessor, shidl  be  entitled  to  take  all  such  steps  in  regard  to 
obtaining  of  such  precept  or  warrant  as  would  have  been 
cooqieteot  to  bis  predecessor,  but  shall  be,  as  he  is  hereby 
bound  and  obliged  to  account  for  and  pay  to  his  predeces- 
sor, or  to  the  executors  or  personal  representatiyes  of  his 
predecessor,  whatever  part  of  the  augmentation  granted  un- 
der the  authority  of  this  act  shall  be  due  to  such  predeces- 
sor, or  to  the  executors  or  personal  representatives  of  snch 
predecessor  respectively ;  and  if  such  precept  or  warrant 
had  previously  been  granted,  the  minister  succeeding  to  such 
church  or  parish  shall  be  entitled  to  apply  to  the  said  Ba- 
rons of  Sxcheqiier  to  be  put  in  the  place  and  stead  of  the 
minister  so  dying,  or  being  removed  as  aforesaid,  with  respect 
to  future  payments  under  this  act  in  the  manner  herein-after 
mentioned ;  and  the  said  Barons  of  Exchequer,  upon  bein^ 
satisfied  that  the  minister  so  applying  has  succeeded  to  the 
church  or  parish  of  the  minister  so  dying,  or  being  removed 
as  aforesaid,  shall  forthwith  bsue  a  precept  or  warrant  to  the 
said  Receiver-General  and  Paymaster  in  favour  of  the  minis- 
ter  ao  applying,  for  payment  to  him  of  the  sums  which  were 
payable  to  the  former  minister  of  such  church  or  parish,  at 
the  terms  or  times  b^rein-belbre  directed,  during  his  incum- 
bency in  the  church  or  parish  mentioned  in  such  precept  or 
warrant,  and  shall  cause  such  precept  or  warrant  to  be  trans- 
mitted to  the  minister  therein  mentioned ;  and  the  sums  there- 
in mentioned  shall  be  payable,  and  be  paid  upon  such  pre- 
cept or  warrant  by  the  said  Receiver-General  and  Paymas* 
ter  to  the  minister  mentioned  therein,  or  to  any  person  or 
persons  duly  authorised  to  that  effect,  at  the  term  or  terms, 
and  in  manner  herein-before  directed^  and  so  on  as  often  as 
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the  case  shall  happen,  with  respect  to  all  the  ministers  who 
shall  succeed  to  any  church  or  parish,  the  stipend  of  winch 
shall  be  inserted  in  any  such  list  or  schedule  as  aforesaid. 

XV.  Provided  always,  and  be  it  enacted,  That  the  rights 
and  interests  of  the  respective  ministers  who  may  be  enti- 
tled to  the  augmentations  to  be  granted  under  the  authority 
of  this  act,  shall,  in  case  of  their  decease  or  removal,  cease 
and  determine  at  the  same  terms  of  Whitsunday  or  Michad- 
mas,  and  in  the  same  manner,  as  the  rights  and  interests  of  the 
clergy  of  Scotland  in  their  other  stipends  cease  and  determine 
by  the  law  of  Scotland ;  and  that  in  like  manner,  the  rights 
and  interests  of  their  successors  to  the  said  augmentations  to 
be  granted  under  the  authority  of  this  act,  shall  coinmenee 
at  the  terms  of  Whitsunday  or  Michaelmas  immediately  pre- 
ceding their  admission  to  their  respective  churches  or  pa- 
rishes, in  the  same  manner  as  the  rights  and  interests  of  the 
clergy  of  Scotland  to  their  other  stipends  do  commence  by 
the  law  of  Scotland. 

XVI.  Provided  also,  and  be  it  enacted,  That  the  execu- 
tors or  personal  representatives  of  the  ministers  deceasing, 
whose  stipends  shall  be  augumented  under  the  authority  of 
this  act,  and  the  executors  or  personal  representatives  of  their 
successors,  shall  be  entitled  to  draw  one  half-yearly  moiety 
of  the  augmentations  to  be  granted  under  the  authority  of  this 
act,  in  name  of  Ann,  over  and  above  the  stipends  that  may 
have  been  due  to  the  mniister  deceasing,  in  the  same  man- 
ner as  is  directed  by  the  law  of  Scotland  with  respect  to  the 
other  stipends  of  the  clergy  of  Scotland  ;  and  the  Barons  of 
his  Majesty's  Exchequer  shall  grant  precepts  or  warrants  to 
his  Majesty's  said  Receiver-General  and  Paymaster,  for  pay- 
ment of  the  said  half-yearly  moiety  in  name  of  Ann,  to  those 
halving  right  thereto  by  the  law  of  Scotland,  upon  their  re- 
ceipt, and  this  without  the  necessity  of  any  confirmation  or 
other  title  to  be  made  up  in  that  behalf. 

XVII.  And  be  it  enacted,  That  when  the  pastoral  charge 
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in  any  of  the  churches  or  parishes,  the  stipends  of  which  shall 
be  augmented  as  herein-before  mentioned,  shall  at  any  time 
hereafter  become  vacant,  the  several  sums  herein*before  di- 
rected to  be  appropriated  for  augmenting  such  stipends  re- 
spectively, shall  not  during  such  vacancy  (excepting  only 
wiih  regard  to  the  half-yearly  moiety  in  name  of  Ann,  direc&- 
ed  to  be  paid  as  herein-before  specified)  be  applicable  to 
the  purposes  to  whidi  vacant  stipends  in  Scotland  are  at  pre- 
sent by  law  applicable ;  nor  shall  they  in  any  such  case  be 
subject  as  vaoantstipends  are,  to  the  disposal  of  the  patrons  of 
such  vacant  parishes,  or  of  the  Barons  of  his  Majesty's  Exche- 
quer, in  parishes  of  which  his  Majesty  is  patron,  or  of  the  sy- 
nods of  Argyle  or  Glenelg,  which  have,  or  claim  to  have  a 
right  by  law  to  dispose  of  the  vacant  stipends  within  their 
bounds* 

XVIII.  And  be  it  further  enacted.  That  in  the  event  of 
every  vacancy  occurring  in  the  parishes  in  which  the  paro- 
chial stipends  shall  have  been  augmented  under  the  autho- 
rity of  this  act,  the  annual  sums  herein-before  directed  to  be 
appropriated  for  augmenting  the  stipends  herein-before  men- 
tioned, shall  after  payment  of  the  Ann  in  manner  before  di- 
rected, during  any  vacancy  in  any  of  the  said  churches  or 
parishes,  be  payable,  and  be  paid  to  the  trustees  appointed 
by  the  act  of  the  nineteenth  year  of  the  reign  of  his  present 
Majesty,  intituled.  An  act  for  the  better  raising  and  securing 
a  fund  for  a  provision  for  the  widows  and  children  of  the  mi- 
nisters of  the  Church  of  Scotland,  and  of  the  heads,  princi- 
pals, and  masters  in  the  Universities  of  St  Andrew's,  Glas- 
gow, Edinburgh,  and  Aberdeen ;  and  for  repealing  two 
acts  made  in  the  seventeenth  and  twenty- second  years  of  the 
reign  of  his  late  Majesty  King  George  the  Second  for  those 
purposes,  or  to  their  general  collector,  to  be  applied  by  the 
said  trustees  in  the  way  they  shall  judge  most  expedient  and 
effectual  for  securing  a  permanent  addition  to  the  annuities 
provided  to  the  widows  therein  mentioned  in  all  time  coming. 


A' 
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X IX.  And  be  it  eaacted.  That  wben  any  such  Tacanqr 
shall  occur,  the  said  Barons  of  Exchequer  shall^  upon  the 
application  of  the  said  trustees  or  their  general  collector,  ish 
sue  their  precept  or  warrant  to  the  said  ReceiYer*  General 
and  Paymaster,  for  payment  to  the  said  trustees,  or  their  ga* 
neral  collector  as  aforesaid,  of  the  whole  amount  of  the  sums 
directed  to  be  appropriated  under  the  authority  of  this  act^ 
in  augmentation  of  the  stipend  of  the  said  Tacant  church  or 
parish,  at  the  same  term  or  terms  at  which  vacasit  stipends 
are  at  present  by  the  law  of  Scotland  payable  to  patrons  and 
others  having  interest  therein. 

XX.  And  be  it  fiirther  enacted.  That  it  shall  and  may  ht 
lawful  to  and  for  the  said  general  collector,  under  the  audio* 
rity  and  by  the  directions  of  the  said  trustees,  and  acootfdiog 
to  such  regulations  as  tbey  shall  judge  expedient,  to  lend  oat 
at  interest,  on  sufficient  security,  the  several  sums  hereby  ap* 
pointed  to  be  paid  to  the  said  trustees  or  their  general  ool* 
lector  by  the  said  Receiver-General  and  Paymaster  as  afore- 
said, from  time  to  time,  for  the  purpose  of  providing  a  per^ 
manent  fund,  in  addition  to  the  annuities  before  mei^coedi 
established  under  the  authority  of  the  said  recited  act  of  the 
nineteenth  year  of  the  reign  of  his  present  Majesty. 

XXI.  And  be  it  enacted.  That  all  payments  to  be  made 
by  the  said  Receiver-General  and  Paymaster  of  the  several 
s^ums  of  money  herein  before  directed.  toi)e  paid  by  him  to 
the  several  persons,  and  for  the  several  purposes  hereto^h^- 
fore  mentioned,  upon  the  receipts  of  those  legally  entitled  or 
authorised  to  receive  the  same,  shall  be  allowed  in  his  a^ 
counts. 

XXII.  And  be  it  enacted,  That  the  several  precepts  or  war- 
rants to  be  issued  in  manner  before  mentioned,  and  the  re^ 
ceipts  to  be  granted  for  the  sums  of  money  payable  as  hen^ 
in-before  directed,  shall  not  be  liable  to  any  stamp>daty. 

XXIII.  And  be  it  enacted,  That  if  any  per^n  or  penons 
shall  forge  or  counterfeit,  or  cause  or  procure  to  be  luged 
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or  cx>anterfeited9  aoy  sttch  precept  or  warrant,  or  precepts  or 
warrants  as  aforesaid,  or  any  signature  or  signatures  tbere^ 
to^  or  any  written  factory  or  mandate  for  receiving  any  sunt 
or  sums  of  money  made  payable  under  the  audiority  of  this 
act,  or  any  signature  or  signatures  tfaeretc),  or  any  receipt  or 
receipts  granted  on  payment  of  siich  sums  of  money  as  afore- 
said, or  signature  or  signatures  thereto,  and  shall  issue  the 
same  with  an  intent  to  defraud  the  said  Receiver-General 
and  Paymaster,  or  his  successors  in  office,  or  any  person  or 
persona  entitled  to  any  sum  or  sums  of  money  payable  under 
the  authority  of  this  act,  then  every  person  so  offending  and 
being  thereof  lawfully  convicted,  shall  be  punished  as  per- 
sons guilty  of  the  crime  of  forgery  are  liable  to  be  punished 
bf  the  law  of  Scotland. 

XXIV.  And  be  it  enacted,  That  no  fees  or  expenses  what- 
soever shall  be  chained  by  or  paid  to  any  clerks  or  officer^ 
of  the  said  Lords  of  Council  and  Session,  as  commissioners 
aforesaid,  or  of  the  said  Barons  of  Exchequer,  or  of  the  said 
Becetvei^General  and  Paymaster,  or  any  clerk  or  officer  em- 
ployed by  or  under  him,  save  and  except  the  expenses  and 
recompence  for  the  first  year,  to  be  ascertained  in  the  ac- 
count of  the  same,  to  be  made  up  and  paid  in  manner  before 
directed. 

XXV •  And  be  it  enacted.  That  the  said  Lords  of  Coun- 
cil and  Session,  as  commissioners  aforesaid,  and  the  said  Ba- 
rons of  Exchequer,  shall  and  may  from  time  to  time  give 
such  directions  for  the  regulations  of  their  respective  clerks 
and  officers  employed,  or  that  may  be  employed  to  carry  this 
act  into  execution,  where  special  directions  are  not  hereby 
given  relative  to  the  same,  as  to  the  said  Lords  of  Council 
and  Session,  as  commissioners  aforesaid,  and  to  the  Barons 
of  EiXchequer,  shall  seem  fit  and  expedient 

The  act  1.  and  2.  of  Geo.  IV.  cap.  38,  §  9*  and 
10,  are  as  follows  : 
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IX.  Aod  be  it  enacted.  That  from  and  after  the  passing 
of  this  act,  no  person  shall  be  capable  to  be  appointed  prin- 
cipal clerk  of  the  Commissioners  for  Teinds,  except  a  person 
legally  qualified  to  be  appointed,  a  principal  derk  of  session; 
and  no  principal  or  depute- clerk  of  the  bills,  to  be  hereafter 
appointed,  bhall,  after  his  appointment,  practise  as  an  advo- 
cate  or  agent  before  the  Court  of  Session,  under  pain  of  de- 
privation of  ofiBce ;  nor  shall  any  person  henceforth  to  be 
appointed  clerk  to  the  Commission  of  Teinds  practise  as 
an  advocate  or  agent  before  the  Commission  of  Teinds,  under 
pain  of  the  like  penalty. 

X.  ^*  And  whereas  the  provisions  heretofore  made  for  the 
<<  more  regularly  conducting  the  business  before  the  Teind 
**  Court,  and  bringing  the  processes  of  augmentationandloca- 
**  lity  which  come  before  it  to  a  conclusion,  have  been  found 
**  insufficient  in  practice,  and  other  provisions  and  regula- 
*^  tions  are  required  ;"  Be  it  enacted,  That  it  shall  and  may 
be  lawful  for  the  Court  of  Session,  as  commissioners  for 
plantation  of  kirks  and  valuation  of  teinds,  to  pass  any  act 
or  acts  of  sederunt  from  time  to  time  regulating  the  form 
and  manner  of  proceedings  in  all  processes  of  augmentation 
and  locality  that  may  come  before,  them,  in  such  manner  as 
they  may  see  proper  and  expedient  for  the  dispatch  of  busi- 
ness, and  for  bringing  such  processes  to  aii  final  conclusion : 
Provided  always,  that  copies  of  aU  such  acta  of  sederunt 
shall  be  transmitted  by  the  President  of  the  Court  of  Session 
to  his  Majesty's  Secretary  of  State  for  the  home  depart- 
ment, to  be  by  him  laid  before  both  Houses  of  Parliament, 
at  or  immediately  after  the  commencement  of  the  ensuing 
session ;  and  no  such  act  or  acts  of  sederunt  shall  become  in 
force  or  receive  effect  until  the  expiration  of  three  calen- 
dar months  after  the  first  day  of  the  meeting  of  such  session 
of  Parliament. 

The  act  5.  of  Geo.  IV.  cap.  72,  "  for  amending  and 
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^  rendering  more  eflFectual  an  act  for  augmenting  pa- 
**  rochial  stipends  in  certain  cases  in  Scotland,"  is  in 
the  following  terms : 

L  **  Whereas  an  act  passed  in  the  fiftieth  year  of  the  reign 
^  of  bis  late  Majesty,  King  George  the  Third,  intituled.  An 
^  act  for  augmenting  parochial  stipends  in  certain  cases  in 
**  Scotland,  by  which  it  was  enacted,  that  as  soon  as  con- 
«<  veniently  might  be  after  the  passing  thereof,  the  clerks 
<*  of  the  different  presbyteries  within  Scotland  should  make 
*'  up  accounts  of  the  different  parishes  within  each  presby- 
**  tery,  the  stipends  of  which  parishes  did  not  extend  in  their 
«  yeady  amount  to  the  sum  of  one  hundred  and  fifty  pounds 
**  Sterling,  and  which  could  not  be  augmented  to  that  ex- 
*<  tent  under  the  laws  then  in  force ;  and  upon  receiving 
*^  such  accounts,  the  same  were  directed  to  be  taken  into 
^  consideration  by  the  Lords  of  Council  and  Session,  as 
*<  commissioners  for  plantation  of  kirks  and  valuation  of 
*<  teinds,  and  a  list  or  schedule  should  thereupon  be  made 
<<  up^  under  their  direction  and  authority,  of  all  such  sti- 
'<  pends  which,  from  the  causes  mentioned  in  the  said  recit- 
<<  ed  act,  could  not  be  augmented  to  the  annual  amount 
<*  or  value  of  one  hundred  and  fifty  pounds  under  the  laws 
<<  then  in  force,  specifying  the  amount  of  each  stipend,  in 
*'  money,  grain  or  other  articles  in  which  the  same  was 
'<  payable,  and  the  rate  at  which  such  grain  or  other  arti- 
**  cle,  .if  not  in  use  to  be  paid  in  kind,  were  convertible  into 
<*  money,  and  if  in  use  to  be  paid  in  kind,  the  value  thereof 
**  on  an  average  of  the  last  nine  years  preceding  the  pass- 
<<  ing  of  said  act ;  and  so  soon  as  the  said  Lords  of  Council 
*<  and  Session,  as  commissioners  foresaid,  should  have  de- 
<^  termined  with  respect  to  the  stipend  or  stipends  of  any 
•<  minister  or  ministers  which  ought  to  be  augmented  under 
*'  tlie  authority  of  the  said  recited  act,  the  said  Lords  of 
<<  Council  and  Session,  as  commissioners  foresaid,  should 
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<<  caase  a  list  or  schedule  of  such  stipend  or  stipends  to  be 
^'  made  out  in  manner  directed  by  the  said  recited  act,  spe- 
<<  cifying  the  sum  necessary  for  augmenting  each  such  8ti« 
*<  pend  to  the  annual  sum  of  one  hundred  and  fifty  pounds, 
*<  and  an  extract  or  certified  copy  thereof,  made  out  in  the 
*<  manner  therein  directed,  should  be  transmitted  to  the 
**  Barons  of  Exchequer,  who  should  issue  dieir  precept  or 
^  warrant,  addressed  to  his  Majesty's  Receiver-General  and 
*^  Paymaster  in  Scotland,  to  each  of  the  ministers  of  the  re- 
*'  spectivtt  parishes  mentioned  in  such  list  or  schedule,  for 
**  payment  to  such   minister  of  the  annual  sum  which, 
«  according  to  such  list  or  schedule^  is  necessaiy  for  aog- 
*<  menting  his  stipend  to  the  annual  amount  or  value  of  one 
<<  hundred  and  fifty  pounds,  to  be  paid  to  him  at  the  termi 
<*  or  times  therein  directed  during  his  incumbency :  And 
<*  whereas,  by  the  alteration  in  the  price  of  grain,  and  other 
<*  circumstances,  most  of  the  stipends .  included  in  the 
<<  present  lists  have  been  considerably  reduced  bdow  the 
*<  said   sum  of  one  hundred  and  fifty  pounds,  and  it  is 
<<  expedient  that  th^  amount  of  such  stipends  should  from 
^  time  to  time  be  reconsidered,  so  as  to  secure  to  the  in- 
«  cumbents  of  such  parishes  a  stipend  of  one  hundred  and 
*<  fifty  pounds  each  at  all  times,  as  nearly  as  may  be:  And 
*^  whereas  it  is  also  expedient  that  some  additional  provi- 
"  sion  should  be  made  in  certain  cases  for  such  of  the  pare- 
"  rochial  clergy  of  Scothmd  as  cannot,  according  to  law, 
<<  be  provided  with  a  manse  or  glebe :  And  whereas  an  an- 
*<  nual  sum  not  exceeding  two  thousand  pounds,  in  addi- 
<<  tion  to  the  sum  provided  by  the  before-recited  act,  will  be 
<<  sufficient  to  carry  these  purposes  into  efiect :"   Be  it 
therefore  enacted.  That  as  soon  as  conveniently  may  be  sf- 
ter  the  passing  of  this  act,  and  fit>m  time  to  time,  once  in 
five  years,  at  the  expiration  of  each  successive  five  years  in 
all  time  hereafter,  the  clerks  to  the  different  presbyteries 
within  Scotland  shall  make  out  accounts  in  the  manner  di- 
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rected  by  the  said  recited  act,  of  the  diflferent  parishes  with  - 
in  each  presbytery,  the  stipends  of  which  parishes  do  not  at 
the  time  extend  in  their  yeiirly  amount  or  value  to  the  sum  of 
one  hundred  and  fifty  pounds  Sterling,  and  which  cannot  be 
augmented  to  that  extent  under  the  laws  at  present,  or  to 
be  then  in  force,  by  reascfn  of  the  causes  mentioned  in  the 
said  recited  act,  which  accounts  shall  specify  the  amount  of 
each  such  stipend  in  money,  grain  or  other  articles,  accord- 
ing to  an  average  of  the  last  five  years  preceding  the  date 
of  making  out  the  same  respectively,  and  the  said  account 
shall  be  transmitted  to  the  teind  clerk,  or  principal  clerk  of 
the  Lords  of  Council  and  Session,  as  commissioners  for  plan- 
tation of  kirks  and  valuation  of  teinds,  who  shall  thereup- 
on proceed,  in  the  manner  directed  by  the  said  recited  act,  to 
take  the  same  into  consideration,  and  to  adjust  and  settle  the 
same ;  and  so  soon  as  the  said  Lords  of  Council  and  Session, 
as  commissioners  aforesaid,  shall  have  adjusted  and  settled 
any  such  list  or  schedule,  or  shall  have  ascertained  the  sum 
necessary  for  augmenting  each  such  stipend,  in  the  manner 
directed  by  the  said  recited  act,  as  often  as  the  same  is  requir* 
ed  to  be  done  by  this  act,  to  the  annual  amount  or  value  of 
one  hundred  and  fifty  pounds,  the  said  Lords  of  Council 
and  Session,  as  commissioners  aforesaid,  shall  cause  a  list  or 
schedule,  or  lists  or  schedules,  to  be  made  out  in  the  man- 
ner directed  by  the  said  recited  act,  specifying  the  sum  ne- 
cessary for  augmenting  each  such  stipend  to  the  annual  sum 
of  one  hundred  and  fifty  pounds,  and  every  such  list  or  sche- 
dule shall  be  recorded  and  transmitted  in  the  manner  direct- 
ed by  the  said  recHted  act ;  and  the  said  Barons  of  Exche- 
quer shall  issue  their  precept  or  warrant,  addressed  to  his 
Majesty's  said  Receiver- General  and  Paymaster  for  Scotland, 
to  each  of  the  ministers  mentioned  in  any  list  or  schedule 
made  up  under  the  authority  of  this  act,  for  payment  to  such 
minister  of  the  annual  sum  which,  according  to  such  list  or 
schedule,  shall  appear  to  be  necessary  for  augmenting  his 
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stipend  to  the  annual  amount  or  value  of  one  hundred  ami 
fifty  pounds,  to  be  paid  to  him  during  his  incumbency,  and 
to  his  successor,  at  the  terms  or  times  and  in  the  manner  di< 
rected  by  the  said  recited  act,  unless  and  until  an  alteration 
shall  take  place  in  the  manner  herein*after  directed. 

IL  **  And  whereastin  some  parishes  in  Scotland,  the  mini- 
<<  sters  thereof  have  small  stipends,  and  are  not  provided  with 
*<  a  manse  or  a  glebe,  and  it  is  reasonable  that  m  such  cases 
'<  an  additional  stipend  should  be  paid  to  such  ministers,  as 
<<some  compensation  for  the  want  thereof:"  Be  it  there- 
fore enacted,  That  as  soon  as  conveniently  may  be  after  the 
passing  of  this  act,  the  clerks  to  the  different  presbyteries 
within  Scotland  shall  make  up  a  list  or  lists  of  any  parish 
or  parishes  within  each  presbytery,  the  minister  whereof  is 
without  a  manse  and  glebe,  and  of  any  parish  or  parishes 
the  minbter  whereof  is  without  a  manse,  and  of  any  parish 
or  parishes  the  minister  whereof  is  without  a  glebe,  the  sti- 
pend of  any  which  minister  shall  be  under  the  amount  or 
value  of  two  hundred  pounds  per  annum;  and  every  such 
list  shall  be  transmitted  to  the  said  teind  clerk,  or  principal 
clerk  to  the  said  Lords  of  Council  and  Session,  as  commis- 
sioners aforesaid. 

III.  And  be  it  further  enacted,  That  after  such  list  shall 
have  been  received  by  such  teind  or  principal  clerk,  it  shall 
and  may  be  lawful  for  the  said  Lords  of  Council  and  Ses- 
sion, as  commissioners  aforesaid,  upon  the  application  of  an; 
of  the  ministers  interested,  or  of  the  procurator  of  the 
church  on  behalf  of  the  whole,  to  inquire  into  the  circum- 
stances of  the  case,  and  if  they  shall  find  that  the  stipend  io 
any  parish  is  under  the  annual  amount  or  value  of  two  hun- 
dred pounds,  and  that  the  minister  cannot  be  provided  with 
a  manse  and  a  glebe,  or  with  a  manse  or  a  glebe  as  the  case 
may  be,  they  are  hereby  directed  to  cause  a  list  or  schedule  of 
every  such  parish  where  the  minister  cannot  be  so  provided 
to  be  made  out,  and  of  the  sum  which  ought  to  be  allowed  in 
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respect  of  the  want  thereof,  as  the  case  may  be,  but  so  as  that 
the  total  amount  of  the  stipend  shall  not  exceed  two  hundred 
pounds  per  omitim,  in  any  case  where  the  minister  is  without 
both  manse  and  glebe,  or  one  hundred  and  eighty  pounds 
where  the  minister  is  without  a  manse  or  a  glebe,  as  the  case 
may  be,  and  cannot  be  provided  with  the  same  respectively ; 
and  every  such  list  or  schedule  shall  be  recorded  in  the  books 
of  the  Teind  Court,  and  an  extract  er  certified  copy  thereof 
shall  be  made  out  and  transmitted  to  the  Barons  of  Exche<* 
qner,'who  shall  cause  the  same  to  be  also  recorded  in  their 
booksy  and  shall  issue  their  precept  and  warrant,  addressed 
to  his  Majesty's  said  Receiver-General  and  Paymaster  in 
Scotland,  to  the  minister  of  the  parish,  or  to  each  of  the  mi« 
nbters  of  the  respective  parishes  mentioned  in  such  list  or 
schedule^  for  payment  to  such  minister  of  the  annual  sum 
which,  according  to  such  list,  is  to  be  paid  to  him,  in  respect 
of  the  want  of  a  manse  and  glebe,  or  the  want  of  a  manse  or 
glebe,  as  the  case  may  be,  during  his  incumbency  in  the 
parish  mentioned  in  such  precept  or  warrant,  at  the  terms 
and  times,  and  in  the  same  manner  as  the  augmented  stipends 
settled  by  the  said  recited  act  of  Parliament  are  thereby  di- 
rected to  be  paid  to  the  said  respective  ministers  entitled  to 
the  same. 

*'  IV •  And  whereas,  from  the  alteration  of  circumstances 
^*  it  may  from  time  happen  that  the  sum  to  be  allowed  to 
(•  some  of  such  ministers,  to  make  up  their  stipends  to 
<<  the  sums  allowed  by  this  act,  may  fall  below  these  sums 
**  respectively :"  Be  it  therefore  enacted.  That  once  in  every 
five  years  in  all  time  hereafter,  and  at  the  expiration 
of  five  years  frqm  the  date  of  each  such  transmission,  the 
clerks  to  the  different  presbyteries  in  Scotland  shall  make 
out  accounts  of  the  amounts  of  the  difierent  stipends  to  which 
additions  shall  have  been  made,  as  directed  by  this  act;  and 
whenever  such  clerks  shall  find  any  such  stipend  to  be  five 
pounds  pet  axmm  less  than  the  sum  allowed  pursuant  to  this 
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act,  according  to  the  average  prices  of  grain  in  the  county 
in  which  such  parish  shall  be  situated  for  the  five  yettrs  im- 
mediately preceding,  the  said  clerks  shall  transmit  an  ac- 
count of  such  stipends  to  the  tefaid  clerk,  or  principal  cleric 
of  the  said  Lords  of  Council  and  Session,  as  commissioners 
aforesaid,  who  shall  thereupon  proceed  to  increase  each  sach 
stipend,  so  »  to  make  the  sum  to  be  thereafter  allowed  a- 
mount  as  nearly  as  may  be  to  the  sum  allowed  under  this 
act,  according  to  die  average  prices  of  grain  for  five  years 
preceding  the  date  of  such  transmission  of  accounts  respec- 
tively ;  and  so  soon  as  the  said  Lords  of  Council  and  Ses- 
sion shall  have  adjusted  and  settled,  or  ascertained  the  sum 
necessary  so  to  be  allowed  according  to  such  diminution,  as 
the  case  may  be,  as  often  as  the  same  is  directed  by^his  act, 
the  said  Lords  of  Council  and  Session  shall  cause  a  list  or 
schedule,  lists  or  schedules,  to  be  made  out  in  the  manner 
directed  by  the  said  recited  act,  and  this  act)  specifying  the 
sum  thenceforth  to  be  issued,  until  an  alteration  in  the  a- 
mount  of  such  sum  shall  take  place  in  the  manner  directed 
by  this  act ;  and  every  such  list  or  schedule  shall  be  record- 
ed, and  thereafter  transmitted,  in  die  manner  above  directed 
in  the  case  of  die  first  allowance  under  this  act ;  and  the 
said  Barons  of  Exchequer  shall  issue  their  precept  or  war- 
rant to  his  Majesty's  sakl  Receiver-General  and  Paymaster 
for  Scotland,  to  each  of  the  ministers  mentioned  in  any  such 
list  or  schedule,  for  payment  to  such  minister  of  the  annual 
sum  which,  according  to  such  list  or  schedule,  is  to  be  paid 
to  him  during  his  incumbency,  and  to  his  successor,  at  the 
terms  or  times,  and  in  the  manner  directed  by  the  said  re- 
cited act,  unless  and  until  an  alteration  diall  take  place  in 
the  manner  directed  by  this  act 

V.  Provided  always,  and  be  it  enacted,  That  the  aagmeii- 
tations  of  stipends  aiithorised  to  be  made  by  this  act  shaH 
not  exceed  in  any  one  year  the  sum  of  two  thousand  pounds 

SterUog,  over  and  above  and  in  addition  to  any  balance  of 
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the  sum  of  ten  thousand  pounds  granted  by  the  said  recited 
act»  remaining  unapplied  for  the  purposes  thereof. 

VI.  And  be  it  enacted.  That  all  the  directions  given  hy 
the  said  recited  act,  with  respect  to  the  matters  and  things 
thereby  appointed  to  be  done,  shall  be  observed  and  follow- 
ed in  executing  this  act,  as  fiu*  as  such  directions  are  not 
ineonaialent  with  the  same. 

**  VIL  And  whereas,  by  an  act  passed  in  the  fifty-fifth  year 
<*  of  the  reign  of  his  said  hite  Majesty,  intituled.  An  act  for 
^  granting  to  his  Majesty  certain  sums  out  of  the  respective 
^  conaolidatad  funds  of  Great  Britain  and  Ireland,  and  for 
**  applying  certain  monies  therein  mentioiied  for  the  service 
*^  of  the  year  1815,  and  for  further  appropriating  the  sup^ 
^  plies  granted  in  this  session  of  Parliament,  a  sum  of  ten 
'*  thousand  pounds  was  granted  to  his  Majesty  to  make  pro* 
"  vision  for  the  augmentation  of  the  maintenanee  of  the  poor 
^  clergy  of  the  Established  Church  of  Scotland,  to  be  issued 
**  nnd  appropriated  pursuant  to  the  provisions  of  an  act  pass- 
*<  ed  or  to  be  passed  for  that  purpose :  And  whereas,  by  an 
^  act  passed  in  the  fifty-eighth  year  of  the  reign  of  his  late 
*<  MajesQ',  intituled.  An  act  for  applying  certain  monies 
<<  therein  mentioned  for  the  service  of  the  year  1808,  a  fur* 
^  ther  sum  of  ten  thousand  pounds  was  granted  for  a  simi* 
"  lar  purpose,  to  be  issued  and  appropriated  in  a  similar 
**  manner :  And  whereas,  by  another  act  passed  in  the  fifty- 
^  ninth  year  of  the  reign  of  his  said  late  Majesty,  intituled, 
^  An  act  for  applying  certain  monies  therein  mentioned,  for 
^  the  service  of  the  year  1819,  and  for  further  appropriating 
^  the  vuppiiea  granted  in  this  session  of  Parliament,  a  fur* 
^  ther  sum  of  ten  thousand  pounds  was  granted  for  a  sinii- 
^  lar  purpose,  to  be  issued  and  appropriated  in  a  similar 
<<  manner :  And  whereas  these  three  several  sums  of  ten 
'<  thousand  pounds  being  no  longer  required  for  the  pur- 
^  piMes  for  which  they  were  granted :"  Be  it  enacted,  That 
so  much  of  the  said  acta  as  authorises  the  issue  of  the  said 
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several  sums  of  ten  thousand  pounds,  shall  be^  and  the  same 
are  hereby  repealed. 

And  the  act  6.  of  Geo.  IV.  cap.  120,  §  54,  declares, 
That 

Whereas  certain  inconveniences  have  been  experienced 
in  proceedings  of  a  judicial  nature  carried  on  before  the 
Lords  Commissioners  for  plantation  ot  kirks  and  valoation 
of  teinds ;  be  it  enacted.  That  from  and  after  the  eleventh 
day  of  November  next,  all  actions  for  the  valuation  or  sale  of 
teinds,  or  actions  of  provifag  the  tenor  of  the  same,  all  actions 
df  suspension  or  reduction  of  localities,  and  all  actions  of 
declarator  or  reduction  connected  with  teinds,  which  can  at 
present  be  competently  brought  before  the  said  Lords  Com- 
missioners for  the  plantation  of  kirks,  shall  be  brought  before 
and  decided  by  one  or  other  of  the  divisions  of  the  Court 
of  Session,  who  shall  be  held  as  a  qoorum  of  the  said  com- 
missioners ;  and  all  such  causes  shall  be  proceeded  in,  as 
nearly  as  possible,  according  to  the  forms  prescribed  by  this 
act  for  the  preparation  of  causes  in  the  Court  of  Session : 
and  the  Lord  Ordinary  shall  have  the  same  power  to  deter- 
mine the  cause,  or  to  report  the  same  to  the  Inner-House, 
as  is  declared  to  be  competent  by  this  act  to  the  Lord  Ordi- 
nary in  the  Outer-House,  in  causes  before  the  Court  of  Ses- 
sion ;  and  in  like  manner,  he  shall  not  be  entitled  to  review 
his  own  interlocutors,  but  the  same  shall  be  subject  to  re- 
view only  in  the  Inner-House,  in  the  manner  directed  in 
causes  before  the  Court  of  Session :  Provided  always,  that 
the  jurisdiction  of  the  Lords  Commissioners  for  plantation 
of  kirks  and  valuation  of  teinds,  in  assigning  or  modifying 
competent  stipends  to  the  parochial  clergy  out  of  the  teinds 
of  the  parish,  and  in  uniting  and  disjoining  parishes,  and  ge- 
nerally whatever  jurisdiction  the  said  Court  of  Teinds  may 
possess  of  a  ministerial  and  discretionary  nature,  shall  nowise 
be  altered  or  affected  by  this  act,  but  the  same  shall  con- 
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tinue  to  be  exercised  by  the  whole  Lords  Commissioners  for 
plantation  of  kirks  and  valuation  of  teinds,  or  quorum  there- 
of, in  the  same  way  and  manner  as  heretofore ;  but  all  ac- 
tions in  relation  to  localling  of  modified  or  augmented  sti- 
pends among  heritors,  and  other  causes  which  |nay  be  re- 
mitted by  the  said  Lords  Commbsioners  to  a  Lord  Ordi- 
nary, shall  thereafter  be  conducted  as  nearly  as  may  be  ac- 
cording to  the  forms  prescribed  for  causes  before  the  Court 
of  Session^  and  the  interlocutors  of  such  Lord  Ordinary 
shall  be  subject  to  review  only  by  the  division  of  the  Court 
of  Session  to  which  such  Lord  Ordinary  belongs,  which  di- 
vision shall  to  that  e£Fect  be  held  as  a  quorum  of  the  said 
commissioners ;  and  in  all  the  aforesaid  actions,  and  in  all 
other  matters  connected  with  teinds,  the  teind  clerk  shall 
continue  as  heretofore  to  officiate  as  clerk. 

ACTS  OP  SEDERUNT. 

The  acts  of  sederunt  on  this  subject  are  as  follow : — A.  S. 
22.  Peb.  1809,  containing  a  regulation  for  the  Teind  Court. 
— A.  S.  5.  July  1809,  which  describes  the  form  of  procedure 
in  processes  of  augmentation,  modification  and  locality, — ^and 
12.  Nov.  1825,  amended  by  A.  S.  24.  Nov.  1825,  relative  to 
tl^  new  judicature  act,  6.  Geo.  IV.  cap.  120. 

Stair,  IL  8.  U.-r-Ersk.  IL  10.  30.  —  Connell  on 
Tithes,  I.  260,  297- 

Ramsay  Irvine,  14.  May  1794,  Mor.  15698. 
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CURATORS. 

There  aje  two  distinct  classes  of  persons  for  whom 
curators  are  necessary,  when  deprived  of  paternal  guar- 
dianship : — ^insane  persons,  and  those  in  minority  ;-^he 
former  being  totally  unable  to  take  any  chaise  of  them- 
selves  or  their  al&irs,  and  the  latter  requiring  advice 
and  direction  from  those  of  more  mature  judgment  and 
experience. 

With  regard  to  insane  persons^  the  statute  1585, 
cap*  18,  declares,  **  that  the  nearest  agnates  and  kins- 
**  men  of  natural  fools,  idiots,  and  furious  persons,  shall 
<<  be  served,  received  and  preferred,  according  to  the 
«  disposition  of  the  common  law,  to  their  tutory  and 
"  curatory." 

Minors  are  not  regarded  by  law  as  wholly  incapable 
of  any  act  or  contract  in  the  administration  of  their  af- 
fairs. But,  in  order  to  be  legally  binding,  the  consent 
of  curators  is  requii*ed  in  certain  cases,  while  in  others 
it  must  be  the  act  of  the  tutor  or  guardian  himself. 
The  distinction  between  these  two  situations  is  explain- 
ed by  Mr  firskine  in  that  part  of  his  Institute,  to  which 
reference  is  made  in  the  close  of  this  title.  From  this 
limited  responsibility  of  minors,  various  statutes  have 
been  thought  necessary  to  fix  the  precise  degree  and  ex- 
tent of  obligation. 

According  to  the  act  1474«,  cap.  52,  the  nearest  ag- 
nate is  tutor  of  law.    It  declares. 
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It  is  statute  and  ordained,  anent  the  briefe  of  tutorie,  that 
it  be  anderetanding  in  time  cumming,  that  he  that  is  nearest 
agnat,  and  of  twentie-five  zeires  of  age,  fulfilling  the  lave  of 
the  poyntes  of  the*  briefe,  sail  be  lauchfnll  tutour,  suppose 
the  cfailde  that  happenis  to  be  in  tutorie  have  ane  zonnger 
brother  or  sister,  notwithstanding  diat  the  agnat  is  not  im- 
mediat  to  suoceede  to  the  childe,  because  ci  zonnger  brother 
and  sisters. 

By  1493,  cap.  51,  minors  may  revoke  deeds  to  their 
prejudice  made  while  they  were  under  age.  It  declares 
aa  follows : 

Sen  it  is  leaved  and  permitted  be  the  constitutions  and  or- 
dinances of  lawes  civil  and  cannon,  that  persons  constitute 
in  zoathead  and  tender  age,  quhilkis  ar  greatly  damnaged 
and  skaithed  in  their  heritages,  be  imprudent  alienations, 
donations,  venditions,  and  permutations  of  the  samin,  may 
at  their  perfection  of  age  make  revocation,  and  reduction  of 
thinges  done  prejudicial  to  them  in  their  minorities  and  ten- 
der age? 

By  1540,  C4q}.  1^,  whan  minors  die  intestate,  their 
moveables  go  to  their  next  of  kin. 

Anent  the  artickle  proponed,  for-sameikle  as  oft-times 
zoung  persones  dies,  that  may  not  make  testamentes,  the  or- 
dinares  usb  to  give  their  executoures  datives  to  their  gudes, 
quhilkb  intromettis  therewith,  and  with-drawis  the  gudes 
fra  the  kin  and  iriendes,  that  suld  have  the  samin  be  the  law : 
It  is  statute  and  ordained,  bee  the  Three  Estaites  of  this  pre- 
sent Parliament,  that  quhair  ony  sik  persons  dies  within  age, 
that  may  not  make  their  testamentes,  the  nearest  of  their  kin 
to  succeede  ^to  them,  sail  have  their  gudes,  without  preju- 
dice %o  the  ordinares,  anent  the  quote  of  their  testamentes. 

By  1555,  cap.  35,  minors  of  a  certain  age  may  choose 
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curators  for  themselves,  where  their  father  has  made  no 

appointinent. 

Because  it  is  understanding  that  be  the  giving  of  cura* 
toures  to  minores  bee  sindrie  judges,  tliere  bes  bene  great 
skaith  sustained  be  the  saidis  minores:  Therefore  it  is  sta- 
tute and  ordained.  That  in  all  times  cumming,  quhen  onie 
minor  passis  the  zeires  of  his  tutorie,  and  desiris  curatouresi 
tliat  he  cum  before  his  judge  ordinar,  and  desire  of  him  ane 
summounds  or  edict,  to  wame  twa,  at  the  least,  of  the  maist 
honest  and  famous  of  the  minor's  kin,  and  all  uthers  havand 
interesse,  quhilk  sail  be  warned  lauchfullie :  That  is  to  say, 
the  special  persones  personallie,  or  at  their  dwelling-places, 
givand  ane  copie  to  their  wives  or  servandes,  or  afl^and  it 
on  their  zettes  or  dures,  and  uthers  havand  interesse  gene- 
rallie,  at  the  mercat  croce  of  the  head  burgh  of  the  schire, 
qubair  the  saidis  minores  hes  their  landes  or  gudes,  to  com- 
peir  at  ane  certaine  daye,  upon  nine  dayes  warning  at  the  least, 
to  heare  and  see  the  curatoures  desired  be  the  said  minor, 
to  be  given  to  him  unto  bis  perfite  age  of  twentie  ane  zeires, 
and  caution  foundin,  dejideli  administraiianey  quhilkis  beand 
given  in  manner  foresaide,  they  sail  not  be  revoked  nor  dis* 
charged,  nor  uthers  chosen  to  the  minor,  unto  the  time  tbey 
be  called  before  the  Lordes  oFCouncell,  or  uthers  judges  or- 
dinar,  at  the  will  of  the  bairne,  to  heare  and  see  them  dis- 
charged, and  revoked  for  reasonable  causes,  quhilkis  being 
foundin  of  veritie,  they  then  to  be  discharged,  and  uthers  cu- 
ratoures given  in  their  places  be  the  ordour  foresaid,  irith 
caution,  and  na  uther-wise. 

The  act  1672,  cap.  2,  "  concerning  pupils  and  mi- 
<^  nors,  tutors  and  curators,''  declares. 

Our  Soveraign  Lord,  considering  the  great  prejudice  and 
inconvenience  befalling  to  pupils  and  others,  who  cannot 
provide  for,  or  defend  themselves,  That  their  tutors  or  cura- 


CURATORS.  .  375 

ton  have  immediate  access  to  their  charter-chests,  writs, 
encknts  and  securities  of  their  lands,  sums  of  money,  and 
others  belonging  to  them,  which  they  may  imbesil,  suppress, 
or  by  collusion  give  up  to  their  debitors  or  other  parties  in- 
teressed,  without  just  satisfaction ;  or  otherwise,  having  got- 
ten satisfaction,  there  is  no  mean  by  which  a  charge  can  be 
made  up  against  the  saids  tutors  and  curators,  but  themselves, 
frhen  they  are  brought  to  an  account,  make  both  their  own 
charge  and  discharge ;  and  in  case  of  their  decease,  they  who 
succeed  to  them,  for  the  most  part,  can  have  no  charge  made 
up  against  them  at  all :  For  remeed  whereof,  his  Majesty, 
with  advice  and  consent  of  his  Estates  of  Parliament,  statutes, 
ordains  and  declares,  that  no  tutor  or  curator  of  any  pupil, 
minor,  idiot  or  furious  person,  to  be  named  or  designed  in 
any  time  coming,  or  who  is  not  actually  stated  and  entered 
ID  the  said  office,  shall  have  power  or  authority  to  exercise 
the  said  office  of  tutor  or  curator,  or  to  meddle  with  the 
writs,  evidents,  means  and  estate  of  the  saids  pupils,  minors, 
idiots  or  furious  persons,  until  first  an  inventar  be  made  up, 
in  manner  after  specified,  by  the  saids  tutors  and  Curators, 
with  advice  and  consent  of  the  nearest  of  kin  on  the  father's 
side,  and  the  nearest  of  kin  on  the  mother's  side,  who  shall 
be  majors,  and  within  the  kingdom  for  the  time :  Which  in* 
ventar  shall  be  subscribed  by  the  saids  tutors  and  curators, 
and  the  saids  nearest  of  kin ;  and  one  subscribed  double 
thereof  keeped  by  the  saids  tutors  or  curators,  another  by 
the  nearest  of  kin ,  on  the  father's  side,  and  the  third  by  the 
nearest  of  kin  on  the  mother's  side :  AH  which  subscribed 
duplicats  shall  be  judicially  produced  before  the  judge  ordi- 
nar  of  the  place,  where  the  pupil,  minor,  idiot  or  furious 
person  their  chief  residence  is,  and  an  act  madb  upon  pro- 
duction thereof,  bearing  the  production  of  the  inventar,  and 
expressing  the  names  of  the  persons  subscribers  thereof,  and 
in  whose  custody  the  same  were  left ;  and  that  the  duplicats 
be  also  subscribed  by  the  clerk  of  court,  that  they  may  not 
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be  altered  thereafter;  and  in  case  the  nearest  of  kin  on  both 
sides  will  not  concur  in  making  up  the  inventar  in  manner 
foresaid,  the  saids  tutors  and  curators  shall  raise  summonds 
at  their  instance,  before  the  saids  judges  ordinar  req^eetkii 
for  summonding  the  nearest  of  kin  that  are  majors,  and  with* 
in  the  countrey,  upon  either  side,  for  decerning  them  to 
concur  in  making  up  of  the  said  inventar  in  manner  foresaid : 
And  in  case  they  compear  not,  or  do  not  concur  as  said  is, 
with  certification,  the  said  inventar  shall  be  made  up  by  the 
said  tutor  or  curator,  with  advice  and  consent  of  the  judge 
ordinar,  or  any  whom  he  shall  delegate  or  appoint,  who 
shall  subscribe  three  duplicats  of  the  said  inventar  with  the 
saids  tutors  or  curators,  whereupon  a  judicial  act  shall  be 
made,  and  the  duplicats  subscribed  by  tbe  clerk,  in  the  same 
manner  as  if  the  nearest  of  kin  had  concurred ;  and  a  do* 
plicat  thereof  shall  be  keeped  by  the  saids  tutors  and  cora* 
tors,  and  the  other  two  duplicats  shall  remain  in  the  clerk's 
hands,  to  be  delivered  to  the  nearest  €)t  kin  on  the  father  and 
mother's  side,  being  closed  up  and  sealed  by  the  saids  tutors 
or  curators,  and  the  person  delegate  for  making  tbe  said  in- 
ventar as  said  is ;  which  inventar  shall  contain  the  names 
and  designations  of  the  lands  belonging  to  tbe  pupils,  mi- 
nors and  others  foresaids,  and  the  bands,  counts  and  tiekets 
due  to  them,  and  sums  therein  contained,  and  their  move- 
ables, as  well  heirship-moveable  as  other  moveables:  And 
in  case  that  thereafter  any  other  lands,  debts,  sums  of  money, 
or  other  goods  and  gear  whatsoever  belongings  or  that  may 
b^>pen  to  belong  to  the  said  pupils,  minors,  idiots,  or  furious 
persons,  shall  come  to  the  knowledge  of  the  saids  tutors  or 
curators,  so  that  they  may  attain  to  the  possession  thereof; 
in  that  case,  and  within  the  space  of  two  moneths  after  they 
iUtain  to  the  possession  of  the  samine,  they  shall  eeke  the 
same  to  the  foresaid  inventar,  and  make  a  judicial  act  there- 
upon in  the  hands  of  the  clerk  of  court  where  the  principal 
inventar  was  made,  and  shall  leave  two  duplicates  of  the  said 
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eek  or  eeki»  oBe  or  moe,  sealed  as  said  is,  in  the  liands  of 
the  said  clerk,  for  the  use  of  the  nearest  of  kin  as  said  is. 
And  it  is  hereby  farther  declared,  that  the  debitors  of  the 
popils,  minors,  idiots  or  fariooa  persons,  shall  not  be  obliged 
to  make  payment  to  the  tutors  or  cnrators  of  the  sakls  per- 
sons, of  any  sums  due  by  them,  unlesse  the  said  tutor  or  cu- 
rator show  to  the  saids  debitors,  that  the  sums  or  goods  de- 
manded from  them  are  contained  in  the  saids  inventars  or 
eeks  subscribed  by  the  saids  nearest  of  kin,  or  by  the  clerk 
of  couBi  in  maner  reqfective  foresaid.  And  it  is  hereby  fur- 
ther declared.  That  if  the  saids  tutors  or  curators  shall  fail- 
sie  in  making  up  the  saids  inventars  and  eeks  in  manner 
above->written.  They  shall  be  lyable  both  for  intromission 
and  omission,  and  shall  have  no  allowance  or  defalcation 
of  the  charges  and  expenses  wared  out  by  them  in  the  a£birs 
of  the  saids  pupils,  minors,  idiots  or  furious  persons;  and 
shall  be  removable  from  their  office  as  suspect  tutors  and 
curators,  if  they  fail  in  making  up  the  eeks  from  time  to  time 
in  manner  foresaid.  It  is  alwayes  hereby  declared,  that  this 
act  shall  not  prejudge  pupils,  minors,  and  other  persons 
aforesaid,  to  charge  their  tutors  or  curators  with  what  it  can 
be  made  appear  they  have  intrometted,  or  might  have  intro- 
metted  with,  over  and  above  what  is  contained  in  the  inven- 
tar.  And  further,  his  Majesty,  with  advice  and  consent 
foresaid,  statutes  and  ordains.  That  all  gifts  of  tutory,  that 
shall  be  granted  hereafter,  by  his  Majesty  or  his  Exchequer, 
shall  proceed  upon  citation  of  the  minor's  nearest  of  kin  on 
both  sides,  at  the  instance  of  the  cravers  of  the  saids  gifts, 
that  they  may  be  heard,  if  they  have  any  thing  to  say  against 
the  person  to  whom  the  gift  is  to  be  granted ;  or,  upon  con- 
sent first  obtained  thereto,  under  the  hands  of  the  said  near- 
est of  kin :  And  ordains  that  the  said  gifts  shall  bear  ex- 
pressly that  the  nearest  of  kin  were  cited,  or  consented  to 
the  passing  of  the  said  gifts  ;  certifying  all  who  shall  pro- 
cure gifts  of  tutory  or  curatory  foresaids,  without  citation 
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or  consent  of  the  saids  nearest  of  kin,  or  where  the  samin 
is  not  expresly  mentioned  therein.  That  these  gifts  shall  be 
declared  nnll  and  void,  by  way  of  exception  or  action,  at  the 
instance  of  any  person  who  shall  have  obtained  a  giftof  the 
saids  tutory  or  curatory,  conform  to  the  tenor  of  this  present 
act. 

Tlie  act  1681,  cap»  19>  **  concerning  oaths  of  mi- 
'*  nors,''  is  as  follows  : 

Our  Soveraigne  Lord,  and  Estates  of  Parliament;  taking 
to  their  serious  consideration  the  great  abuses  which  may 
be  committed  against  minors  within  twenty-one  years  of  age 
compleat,  by  causing  them  subscribe  bonds  of  borrowed  mo* 
ney,  contracts  of  alienation  of  their  lands,  dispositions,  dis- 
charges, and  other  writs  of  importance,  and  ratifie  the  same 
by  oath,  swearing  that  they  shall  never  come  in  the  contra- 
ry, thereby  depriving  them  of  all  the  benefite  of  revocation, 
reduction,  and  restitution  in  integrum^  allowed  to  them  by 
the  laws  of  this  kingdom,  where  such  oaths  are  not  made: 
It  is  therefore  statute  and  ordained  by  the  King^s  Majesty, 
with  advice  and  consent  of  the  saids  Estates,  That  no  such 
oaths  shall  be  exacted  in  time  coming ;  and  in  case  of  contrar 
vention,  declares  the  contract  to  be  void  and  noil,  and  that 
no  execution  shall  pass  thereupon ;  and  declares  the  elicitor 
or  exacter  of  the  oath  to  be  infamous ;  and  it  is  hereby  de- 
clared, that  it  shall  be  competent  to  any  person  related  to 
the  minor  to  obtain  the  saids  writs  to  be  declared  void  and 
null,  be  way  of  action,  exception,  or  reply. 

The  act  1696,  cap.  8,  **  anent  the  nomination  of 
''  tutors'  and  curators,"  is  as  follows  : 

Our  Sovereign  Lord,  and  the  Estates  of  Parliament,  con- 
sidering, that  tutors  nominate  by  a  father  to  his  children,  are 
persons  in  whom  he  reposeth  the  greatest  trust ;  and  that 
the  tutors  nominate  frequently  decline  the  office,  being  un- 
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willing  to  subject  themselves  to  the  hazard  of  omissions,  of 
being  obliged  in  solidwn^  each  of  them  for  others;  and  like- 
wise considering,  that  the  father  can  make  a  better  choice  of 
curators  for  his  children  who  are  minors,  than  minors  could 
make  for  themselves :  Therefore  his  Majesty,  with  advice 
and  consent  of  the  Estates  of  Parliament,  statutes  and  or- 
dains. That  it  is,  and  shall  be  lawful  for  the  father,  by  any 
act  or  deed  in  his  liege  poustie^  to  make  a  nomination  of  such 
persons  as  he  thinks  fit  to  be  tutors,  and  of  such  persons  as 
he  thinks  fit  to  be  curators  to  his  children  during  their  mi- 
nority, c<$utaining  this  provision  and  quality,  that  the  said 
tutors  or  curators  shall  not  be  liable  for  omissions,  but  for 
their  actual  intromissions  with  the  means  and  estate  descend- 
ing from  the  father,  and  other  deeds  of  administration  tbere- 
anent ;  and  that  each  of  them  shall  only  be  liable  for  him* 
self,  and  not  in  solidum  for  others.  And  it  is  hereby  statute 
and  ordained,  That  the  tutors  or  curators  so  nominate,  shall 
not  be  liable  for  omissions,  but  only  for  their  actual  intrA 
missions  with  the  means  and  estate  descending  from  the  fa- 
ther, and  other  deeds  of  administration  tbereanent,  and  that 
each  of  them  shall  only  be  liable  for  himself,  and  not  m  40- 
lidum  for  others ;  and  that  the  curators  named  by  the  father 
accepting  before  the  judge  ordinary,  in  the  terms  of  their 
nomination,  shall  have  right  to  exerce  the  office  during 
all  the  years  of  the  minority.  And  it  is  hereby  declared, 
That  where  the  same  persons  are  named  by  the  father  to  be 
both  tutom  and  curators,  it  shall  b^  lawful  and  free  to  those 
who  shall  accept  and  exerce  the  ofiice  of  tutory,  to  decline 
and  accept  as  curators  after  the  pupillarity  expires,  as  they 
think  fit;  declaring  always.  That  if  tlie  condition  of  any  of 
the  tutors  or  curators  to  be  named  with  the  qualities  above 
specified,  shall  change  and  become  such  as  any  near  relation 
to  the  pupil  or  minor  shall  think  fit  to  represent  the  same  to 
the  Lords  of  Session,  to  the  end  after  mentioned ;  then,  and 
in  that  case,  the  said  Lords  are  hereby  empowered,  upon  the 
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said  complaint,  and  a  citation  upon  it,  without  abiding  the 
order  of  the  roil,  to  ordain  the  foresaid  ^tutor  and  curator, 
upon  such  reasons  as  they  shall  find  probable,  either  to  find 
good  and  sufficient  caution  for  their  adminiatration,  or  to  re- 
move ;  and  if  he  refuse,  to  remove  him.  And  lastly,  provid- 
ing that  nothing  in  this  act  shall  liberate  from,  or  dispense 
with  the  making  of  inventaries. 

And  the  act  I696,  cap.  41,  declaring  that  *'  minors 
*^  are  free  from  personal  execution  for  civil  causes  during 
"  their  pupillarity,"  is  as  follows  : 

Our  Sovereign  Lord,  with  advice  and  consent  of  the  Es- 
tates of  Parliafiient,  statutes  and  ordains,  That  no  minor  with- 
in the  years  of  pupillari^  be  liable  to  caption  or  warding 
for  any  debt,  or  dvil  cause ;  but  declares  all  sudb  minors,  in 
respect  of  their  nona^,  and  during  their  pupiUari^  ibresaidi 

to  be  exempted  and  freed  from^die  same. 
t 

ACTS  OF  SEDERUNT. 

A.  S.  24.  June  1665,  declares.  That  a  pro^tutor  without 
a  title  shall  be  liable  for  what  he  might  have  intromitted 
with,  as  well  as  for  what  he  actually  did  intromit  with,  in  the 
same  way  as  other  tutors  are  liable.  —  A.  S.  25.  February 
1693,  declares.  That  tutors,  who  have  not  made  inventory 
conformably  to  the  act  1672,  shall  not  be  allowed  expenses 
of  process  or  necessary  legal  diligence,  but  only  expenses 
laid  out  on  the  minors  house  and  estate^  K>r  entertainment 
— And  A.  S.  18.  February  1780,  §  1-9,  containing  rules  for 
factors  to  minors. 

Ersk.  B.  I.  7.  1.  and  50.— Stair,  B.  I.  tit.  6.— BeU, 
11.527- 

0£CISION6*--CURATOR8  TO  MINORS. 

Cowans,  19.  Jan.  1788,  Mor.  7452.~Bell,  80.  March  1784, 
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ib.  leSTi.— Roberuom  38.  May  1814»  F.  C-^Bftird,  13. 
Jan.  1741»fk  16346. — Brown,  1.  Feb.  1815. — Analrulber, 
S.  March  }818.— Youn^  19.  Feb.  18ia— Wilson,  10. 
March  1819. — Stoddart,  80.  June  1812.— Pitcairn,  Feb. 
173U  16SS&— Drumore,  87.  Jan.  1744»  16349.— Banna- 
tyne,  14.  Dec.  1814. — Calder,  11.  Dec.  1811.-LordReay, 
5.  Feb.  1800, 16385.— Hallows,  I.  March  1794, 14981.— 
Colt,  6.  March  1800,  16887.— Ross,  9-  March  1830.-- 
Annand,  7.  March  1817,  F.  Cv— Finlayson,  36.  Dec.  1810. 
— Vere,  29.  Feb.  1804, 16389.— Wallace,  &  March  1817. 
— Henderson,  19.  Jan.  1803, 14083. — ^Hay  and  Thomson, 

20.  Jane  1811. — Graham,  6.  March  1798,  5599 Ross, 

31.  Jan.  1793,  5545.— Morton,  11.  Feb.  1818.— Elphin- 
stone,  2a  May  1814.— Wilson^  26.  Jane  1789,  1637a_ 

Kilpatrick,  35.  Jan.  1793, 16381 Gibson  and  Thomson, 

81.  Dec  I811.~Rob»  83.  Dec  1814.— Williamson,  30. 
Jane  1815.— Thomson,  16.  Jane  1813 — M'Turk,7.  Feb. 
1815.— Govan,  20.  Dec  1814.— Gib,  5.  Feb.  1767, 16363. 
—Spalding,  19.  May  1809.— Hamilton,  25.  Feb.  1813.— 
Fowler,  16348. 

CUBATORS  TO  INSANE  FBRSON& 

Towart,  16.  May  1817,  Dow,.V.  23L--Dewar,  25.  Feb. 
1809. — Walker,  8.  March  1806,  Mor.  App.  No.  3.  voce 
*«  Pro^"— Morton,  11.  Feb.  1813.— Pollock,  10.  Dec. 
181 1.-- Millar,  16.  May  1810.— Leith,  17.  Jan.  1811. 


DEATH. 

Prior  to  the  year  l69S,  if  a  person,  who  bad  granted 
a  procuratory  of  resignation,  precept  of  seisin,  assigna- 
tion or  other  registrable  deed^  died  before  execution  of 
such  mandstesy  they  fell  to  the  ground.    And^  if  either 
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of  the  parties  in  an  action  died  during  its  dependance, 
it  became  necessary  to  bring  a  process  of  transfereaee, 
before  further  procedure  could  take  place  m  the  origi- 
nal action. 

But  the  statute  1693,  cap.  15,  altered  the  law  on 
both  of  these  points.     It  is  in  the  following  terms : 

Our  Sovereign  Lord  and  Lady,  the  King  and  Queen's 
Majesties,  with  advice  and  consent  of  the  Estates  of  Parlia- 
ment, statute  and  declare.  That  all  writs  registrable,  maybe 
r^istrate  after  the  death  of  the  creditor,  at  the  instance  of 
his  heir,  executor,  or  assigney,  as  well  as  of  before ;  and  that 
upon  production  of  a  service,  or  retour,  in  the  case  of  bonds 
or  other  writs  heritable,  or  a  confirmed  testament,  contain- 
ing the  bond  or  other  writ,  in  case  they  be  moveable^  or  of 
a  special  assignation,  though  not  intimate  in  the  case  of  ei- 
ther ;  which  registration  shall  have  the  same  e£fect,  both  as 
to  probation  and  summar  execution,  as  if  the  creditor  were 
still  on  life :  And  further,  it  is  statute.  That  if  it  shall  hap- 
pen the  pursuer  to  decease  at  any  time,  during  the  depen* 
dence  of  any  process,  raised  at  his  instance,  there  shall  be  no 
need,  for  hereafter,  for  his  heir,  executor  or  assigney,  to  raise 
and  obtain  a  transferring  axU^ok  $  but  the  said  heir,  executor 
or  assigney,  is  hereby  allowed,  upon  production  of  bis  ser- 
vice or  retour,.  confirmed  testament,  or  special  assignation, 
though  not  intimate,  to  insist  in  the  principal  cause ;  siklike 
in  all  respects,  as  the  pursuer,  at  whose  instance  the  process 
was  raised,  might  do,  if  he  were  still  on  life*  but  prejudice 
to  transferrings  passiv^f  conform  to  the  former  practique  as 
accords. 

Erskine,  B.  III.  S.  42.  and  IV.  1.  61. 

DECISIONS. 

Lady  Mary  Bruce  v.  Earl  of  Kincardine^  88.  March  1707, 


J 


Mot.  Sm.^Iobiutone,  4.  July  1716,  Aid.  SI70.— Hun- 
ter V.  Montgomery,  18.  Feb.  1T8S,  Md.  3176. 
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A  settlement  of  herit^e  mortis  causa,  to  the  pre- 
judice of  the  testator's  heir-at-law,  must  be  executed  in 
a  peculiar  form.  And,  as  a  further  restraint  on  the 
exercise  of  this  power,  the  deed  must  have  been  com- 
pleted while  the  testator  was  in  the  full  possession  of 
his  faculties,  and  not  recently  before  his  death.  To  &x 
precisely  the  limits  of  a  testator's  power  to  make  such 
a  settlement  is  the  object  of  the  law  of  deathbed. 

The  first  trace  of  the  law  is  to  be  found  in  the  Regiam 
Majestatem,  cap.  18,  section  7-  of  which  declares, "  Al- 
"  belt  it  is  leisom  to  ilk  man  to  give  ane  reasonable  portion 
"  of  his  lands  to  whom  he  pleases,  induring  his  lifetime 
"  in  his  liege  poustie,  nevertheless  upon  his  deathbed, 
"  in  the  time  of  sickness  in  the  whilk  he  deceases,  it  is 
"  not  permitted  for  him  to  do  the  same.  Sect.  8,  For 
"  then,  in  a  little  space  of  time,  he  might  dispone  and 
"  annalzie  all  his  heritage,  if  such  liberty  were  permit- 
'*  ted  to  him,  who  through  the  great  heat  and  vehe- 
'*  mence  of  the  present  sickness,  tines  memory  and  judg- 
*'  ment,  as  sundry  timeshappeus  to  many  men.  Sect.  9, 
"  So  it  may  be  presumed,  if  any  man  being  deadly  sick 
"  begins  to  make  dispositions  of  his  lands  which,  in  the 
*'  time  of  his  health,  he  did  not,  that  he  did  the  same 
**  by  ane  trouble  of  mind,  and  not  by  ane  sure  and  cer- 
"  tain  deliberation  and  adrisement.    Sect.  10,  Never- 
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the  less  the  gift  of  lands  made  upon  a  deathbed  not 
by  onie  man^  may  be  good  and  lawful,  if  the  same  be 
made  with  the  consent  of  the  heir ;  or,  being  made, 
**  is  ratified  and  confirmed  by  him*" 

Another  very  general  provision^  resting  on  the  same 
ground,  is  the  ISth  chapter  of  the  statutes  of  King  Wil- 
liam, which  is  of  the  following  tenor : — *^  Lands  should 
^*  not  be  annalzied  upon  deathbed.  No  man,  in  his 
"  bed  of  sickness  whereof  he  deceases,  in  prejudice  of 
his  heir,  may  annalzie,  nor  give  to  any  man  his  lands 
pertaining  to  him  heritably  within  or  without  burgh ; 
nor  no  lands  which  he  conquest  in  the  time  of  his 
*'  health.  S.  Except  he  be  burdened  with  debt,  so 
«  that  of  necessity  he  is  compelled  to  sell  or  wadset  his 
<*  lands.  3.  It  is  commonly  said  necessity  has  no  law^ 
**  especially  when  his  heir  may  not,  nor  will  not  relieve 
«  him  of  his  debt.'* 

These  acts  are  neither  very  definite  nor  precise ;  and 
many  questions  arose  in  consequence  of  this  defect.  To 
remove  obscurity,  and  to  regulate  ^Meeds  done  on  death- 
<*  bed,^  the  act  1696,  cap.  4,  ordains. 

That  it  shall  be  a  suflScient  exception  to  exclude  the  rea- 
son of  deathbed,  as  to  all  bonds,  diqxisitions,  contracts,  or 
other  rights,  that  shall  be  hereafter  made  and  granted  by 
any  person  after  the  contracting  of  sickness,  that  the  person 
live  for  the  space  of  threescore  days  after  the  making  and 
granting  of  the  said  deeds,  albeit  during  that  time  they  did 
not  go  to  kirk  and  mercat ;  but  prejudice  always,  as  of  be- 
fore, to  quarrel  and  reduce  the  said  rights  and  deeds,  if  it 
shall  be  alledged  andproven,  that  the  person  was  so  aflfect- 
ed  by  the  sickness,  the  time  of  the  doing  of  the  said  deeds, 
that  he  was  not  of  sound  judgment  and  understanding :  As 
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also,  bnt  prejudice  to  the  Lords  of  Session,  to  determine  as 
to  all  bonds,  diqxisitions,  contracts,  or  otl\er  rights  already 
made  and  granted  in  time  of  sickness,  conform  to  the  former 
law  and  custom. 


ACT  OP  SEDERUNT. 

The  act  of  sederunt,  29.  Feb.  1692,  is  in  the  following 
terms: 

The  Lords  of  Council  and  Session,  taking  to  their  seri- 
ous consideration,  that  the  excellent  law  of  deathbed,  secur- 
ing men's  inheritances  from  being  alienate  at  that  time,  may 
happen  to  be  frustrate  and  evacuate,  if  their  coming  to  church 
or  mercate  be  not  done  in  such  a  solemn  manner  as  may 
give  some  evidence  of  their  convalescence  without  suppor- 
tation,  or  straining  of  nature :  And  seeing  some  may  think 
it  sufficient  if  parties,  after  subscribing  such  dispositions, 
come  to  the  church  at  any  time  and  make  a  turn  or  two 
therein,  though  there  were  no  congregation  at  the  time :  And 
likewise,  if  they  make  any  merchandise  privily  in  a  shop  or 
crame,  or  come  to  the  mercate-place  when  there  is  no  pub- 
lic mercate ;  and  all  this  performed  before  their  own  pickt 
oat  witnesses,  brought  by  the  party  in  whose  favour  the  dis- 
position is  made,  that  the  state  and  condition  of  his  health 
or  sickness  may  be  as  little  under  the  view  and  consideration 
of  other  indifierent  persons  as  can  be ;  the  occasion  of  which 
mistake  might  have  been,  that  formerly  there  were  public 
prayers,  morning  and  evening,  in  the  church  in  many  places, 
to  which  those  who  apprehended  any  controversy  might  arise 
upon  the  validity  of  tlieir  dispositions  were  accustomed  to 
come  at  the  time  of  prayer,  and  some  thought  they  might 
come  to  the  church,  though  there  were  no  public  meeting 
thereat,  since  these  public  prayers  were  not  accustomed,  and 
to  take  instruments  of  their  appearing  there :  For  remede 
whereof,  the  Lords  declare,  they  will  not  sustain  any  such 

Sb 
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parties  going  to  church  and  mercate,  where  it  is  proven  that 
he  was  sick  before  his  subscribing  of  the  disposition,  quarrel- 
led as  done  in  lectOf  unless  it  be  performed  in  the  day-time, 
and  when  people  are  gathered  together  in  the  church  or 
church-yard  for  any  public  meeting,  civil  or  ecclesiastick ;  or 
when  people  are  gathered  together  in  the  raercate-place  for 
public  mercate:  And  further  declare,  whensoever  instru- 
ments are  taken  for  the  end  foresaid,  that  the  said  instru- 
ment do  expressly  bear,  that  it  was  taken  in  the  audience 
and  view  of  the  people  gathered  together  as  aforesaid,  other- 
ways  the  Lords  will  have  no  regard  to  the  said  instrument. 

Fountainhall,  commentary  on  this  act,  II.  683. 
Erskine,  B.  III.  8.  95.  and  96.«-BeIl,  I.  85. 

DECISIONS. 

Primrose,  28.  Jan.  1756,  Mor.  8300. — Thomson,  27.  Nov. 
1801.— Black  r.  Brown,  21.  Nov.  1816.— Lilly,  8.  July 
1812,— Black,  11.  Dec.  1787,  Mor.  3802.— Maitland,  16. 

May  1815 Raite  r.  Black,  27.  Nov.  1818. — Lowrie  r. 

Drummond,  7.  Feb.  1671,  8819.  —  Tailzeour,  tl.  Dec 
1787,  Mor.  3817— Ormiston  v.  Greig,  17.  May  1821.— 
Ogilvy  o.  Mercer,  &c.  10.  Dec.  1798,  affirmed  on  appeal, 
Mor.  3336.— Mitchell  v.  Watson,  8.  Feb.  1801,  Mor.  Ap. 
No.  4.  voce  «  Deathbed."— Merry  v.  Howie,  6.  Feb.  1801, 
lb.  No.  3.  voce  "  Writ,''  affirmed,  17.  March  1806.— Lind- 
say, 2.  Dec.  1819.— Bogle,  19.  June  1759,  Mor.  32S5.- 
Semple,  I.  June  1818.-^Colvil,  14.  Dec.  1664,  ib.  15927. 
-Brown  v.  Thomson,  15.  March  1634,  »A.  S200.-Campbell 
V.  Rankin,  6.  Dec.  1805,  ib.  Ap.  No.  S.  voce  <«  Deaikbed.*''' 
Creditors  of  Strachan  t;.  Baldwin,  14.  July  1786,  8227.— 
Leslie,  14.  Dec.  1747,  3229.  —  Logan  v.  Campbell,  25. 
Feb.  1757,  3230.— Campbell,  15.  Nov.  1757, 8282.— For- 
bes, 11.  Feb.  1755, 3277..-Davidson,  17.  Nov.  1687, 8255. 
— Bertram  v.  Weir,  8.  Feb.  1706, 3258. — Buchanan,  Aug. 
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1758»  8285.  —  Pringle,  28.  Feb.  1765,  S287.  —  Finlay  v. 
Birkmyre,  29.  July  1779,  3188. — Muir  v.  Lockhart,  1. 
June  1813.-.Coutts  v.  Crawfurd,  17.  Nov.  1795,  14958. 
— Rowan  v.  Alexander,  22.  Nov.  1775,  11371. — Moir  v. 
Mndie,  2.  March  1820. — Robertson,  15947.  —  Shaw  t^. 
Calderwood,  21.  Jan.  1688, 3196.— Kennedy  v.  Arbuthnot, 
13.  July  1722,  1681.-^Gray,  16.  July  1672, 1396  &  3324. 
—  Irvine  r.  Tait,  &c.  3.  June  1808,  £&.  App.  No.  6.  voce 
"  JDeaMed"  —  Patersorfs  Trustees  v.  Johnston,  .Jury 
Court,  24.  June  1816,  Murray,  1. 7 1.— Hiddleston  v,  Gol- 
die,  12.  April  1819,  ib.  II.  120.— Robertson  v.  M'Caig,  1. 
Dec.  1823,  S.  &  D.  II.  544. 


DECLINATURE  OF  JUDGES. 

Partiality  in  a  judge  may  arise  from  various  causes ; 
and  it  may  be  urged  by  either  of  the  parties,  or  by  the 
judge  himself,  as  an  objection  to  his  deciding  the  cause. 
General  averments  of  solicitation  and  importunity,  or 
the  Judge  Ordinary  in  the  Outer-House  "  leaving  the 
''  bench  before  13  o'clock  to  reason  and  vote  in  mat- 
"  ters  depending  upon  the  Inner- House,''  though  once 
good  grounds  of  declinature,  have  long  since  ceased  to 
be  so.  But  there  are  two  grounds  which  are  still  sus- 
tained, viz.  relationship  or  enmity  to  either  of  the  par- 
ties. 

Mr  Erskine,  I.  S.  26,  states,  <<  that  no  restraint  was 
laid  on  our  supreme  judges,  by  the  ancient  practice, 
from  deciding  on  the  causes  of  their  nearest  kins- 
"  men."    But  the  act  1594,  cap.  212,  declares, 

2b2 
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That  na  senatoures  of  the  College  of  Jottice^  ordinar  or 
extraordinar,  sail  sit,  or  vote  in  onie  action  or  cause  inteaded, 
or  to  be  intended  before  them,  quhair  the  parties,  persewer 
or  defender,  is  aither  their  father,  brother,  or  sonne ;  swa 
that  the  father  sail  in  na  wise  be  judge  in  the  sonnis  case^ 
the  sonne  in  the  father's  case,  nor  the  brother  in  the  bro- 
ther's, bot  be  declined  therein. 

And  by  1681,  cap.  IS,  it  is  ordained,  * 

That  this  declinatour  shall  for  the  future  be  farther  ex* 
tended  to  degrees  of  affinitie,  as  well  as  consanguinitj,  so 
that  in  all  time  coming,  no  senatouc  of  the  CoUedge  (rf*  Jus- 
tice, ordinary  or  extraordinary,  shall  sit  or  vote  in  causes, 
where  the  pursuer,  or  defender,  is  either  father,  brother,  or 
son-in-law  to  him ;  and  also  that  he  shall  not  sit,  or  vote,  in 
any  cause,  where  he  is  uncle,  or  nephew,  to  the  pursuer  or 
defender :  And  it  is  hereby  declared.  That  this  act  shall  be 
extended  to  the  Lords  of  Privy  Council  and  Exchequer,  and 
the  Commissioners  of  the  Justiciary,  and  to  all  other  judges 
and  judicatures  in  the  kingdom,  who  may  be  declined  where 
they  are  related  to  the  party,  pursuer  or  defender,  in  the  de- 
grees foresaids. 

The  act  1555,  cap*  S9f  declares, 

That  na  advocation  of  causes  be  taken  be  the  Lords  ira 
the  judge  or3inar,  except  it  be  for  deadlie  feede,  or  the  scbi- 
reffe  principal,  or  the  judge  ordinar  be  parties  or  the  causes 
of  the  Lords  of  Councell  and  their  advocates,  scribes  and 
members. 

Lord  Stair  mentions,  that  *<  declinators  are  not  com- 
**  petent  against  any  of  the  Lords  (of  Session)  upon 
*<  pretence  of  enmity,  hatred,  or  prejudice  against  ei- 
^'  ther  party ;  for  the  Lords  are  supposed  to  l^  men  of 
**  greater  virtue  than  to  entertain  such.** 
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ACTS  OF  SEDERUNT. 


AmoDg  the  «cU  of  sederant^  those  may  be  first  noticed, 
which  relate  to  the  objection  of  interest  in  the  cause. — A.  S. 
22.  July  1774»  related  to  a  declinature  moved  by  some  of 
the  jadges,  that  they  were  related  to  different  partners  of  a 
bank  in  the  country  not  chartered :  the  declinature  was  re- 
pelled.—-A.  S.  28»  Jan.  1789,  related  to  an  election  question, 
in  whidi  some  of  the  judges  urged  a  declinature  on  the 
ground  of  their  being  heritors  and  electors :  but  the  plea 
was  repelled, — and  by  A.  &  1.  Feb.  1880,  it  was  resolved, 
that  being  proprietor  in  a  chartered  bank  b  not  a  declina- 
ture. The  other  acts  of  sederunt  are,  A.  S.  6.  Nov.  1677, 
which  determines,  that  receiving  a  solicitation,  unless  imme- 
diately repelled,  or  if  offered  by  letter,  produced  to  the 
Lords,  is  a  relevant  ground  of  declinature.-^By  A.  S.  28. 
June  1787,  the  Lords  ^*  having  considered  the  act  1681  with 
^  former  precedents,  find,  that  affinity  in  the  case  of  uncle 
^^  and  nephew  is  no  ground  of  declinature," — and  in  A.  S. 
16.  Feb»  1816,  reference  is  made  to  an  interlocutor  finding 
the  affinity  of  husband  of  a  sister-in-law  to  be  no  ground  of 
declinature. 

Erskine,  I.  2.  24.— -Tait's  Justice  of  Peace,  p.  102. 

DECISIONS. 

Erskine  v.  Drummonds,  28.  June  1787,  Mor.  2418. — Binny, 
1687,  t».  3420.--Goldie,  16.  Feb.  1816,  R  C— See  Sta- 
tute 1579,  a9>.  84. 
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DIVORCE  ON  THE  GROUND  OP  DESERTION. 

From  the  nature  and  purposes  of  marriage,  it  is  a 
maxim  of  law,  that  the  spouses  must  adhere  and  co- 
habit. To  enforce  this  law,  the  statute  1573,  cap.  55^ 
declares. 

That  in  all  times  bypast,  sen  the  trew  and  Christian  reli- 
gion was  publicklie  preached,  avowed,  and  established  with- 
in this  realme,  namelie,  sen  the  moneth  of  August,  the  zeir 
of  God  ane  thousand  five  hundreth  threescoir  zeires,  it  hes 
beene,  and  in  all  times  cumming  sail  be  lauchfuU,  that  qohat- 
sumever  person  or  persones  joyned  in  lauchfuU  matrimonie, 
husband  or  wife,  divertis  fra  uthers  companie  without  ane 
reasonable  cause  alledged,  or  adduced  befoir  an  judge,  and 
remainis  in  their  malicious  obstinacie  be  the  space  of  foare 
zeires,  and  in  the  meane  time  refusis  all  privie  admonitions, 
the  husband  of  the  wife,  or  the  wife  of  the  husband,  for  dew 
adherence,  that  then  the  husband  or  the  wife  sail  call  and 
persew  the  obstinate  person  offender  befoir  the  judge  or- 
dinar  for  adherence ;  and  in  case  no  su^pient  causes  be  al- 
ledged, quhairfoir  na  adherence  suld  be,  bot  that  the  sen- 
tence proceed  is  against  the  offender  refusand  to  obey  the  sa- 
min,  the  husband  or  the  wife  sail  meene  themselves  to  the 
superior  magistrate,  videlicet^  the  Lords  of  Session,  and  sail 
obteine  letters  in  the  four  formes  conforme  to  the  sentence 
of  adherence;  whilk  charge  being  contemned,  and  therefoir 
being  denunced  rebell,  and  put  to  the  home,  then  the  hus- 
band, or  the  wife,  to  sute  the  spiritual  jurisdiction  and  power, 
and  require  the  lauchfuU  archbishop,  bishop,  or  superintend- 
ent of  the  countrie,  quhair  the  offender  remaines,  to  direct 
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privie  adBioDiUoncfi  to  the  said  ofiendeir,  admonisching  him 
or  her  as  befoir  for  adherence ;  qahilkes  admonidones,  gif  he 
or  she  contemptuously  disobeys,  that  archbishop,  bishop,  or 
superintendent,  to  direct  charges  to  the  minister  of  that  pa- 
rochin  qnhair  the  offender  remainesi  or  in  case  there  be  nane, 
or  that  the  minister.will  not  execute,  to  the  minister  of  the 
nixt  adjacent  kirk  thereto,  quha  sail  proceede  against  the 
said  offender  with  publick  admonitions,  and  gif  they  be  con- 
temned,  to  the  sentence  of  excommunication,  quhilk  anis 
being  pronunced,  the  malicious  and  obstinat  defection  of  the 
partie  offender  to  be  ane  sufficient  cause  of  divorce,  and  the 
said  partie  offender  to  tyne  and  lose  their  tocher,  et  donatio^ 
ne$  propternupHas. 

Bankton,  I.  5.  134. — Stair,  I.  4.  SO. — Erskine,  I.  6. 
44« — Ferguson's  Consistorial  Reports. 


DOVECOTES- 


The  statutory  limitation  as  to  the  right  of  erecting 
pigeon-houses  is  founded  on  the  legal  maxim,  that  no 
person  is  entitled  to  use  his  property  in  emtUationem 
tncini. 

The  act  1617»  cap.  19»  is  in  these  terms  : 

Our  Soveraigne  Lord,  with  advice  and  consent  of  the  Es- 
tates of  this  present  Parliament,  considering  the  great  in- 
convenients  sustained  by  the  lieges  of  this  realm,  through 
the  frequent  building  of  doucats,  by  all  manner  of  persons, 
in  all  the  parts  thereof,  statutes,  declares,  and  ordaines,  that 
hereafter  no  person  nor  persons  shall  have  power,  libertie, 
nor  priviledge,  to  build  a  doucat  upon  any  lands  within  this 
realme,  neither  within  burgh  nor  in  the  countrey,  except 
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that  person,  builder  of  the  doacste,  have  lands  and  teindi 
pertaining  to  him,  extending  in  yearly  rent  to  ten  cfaalden 
victual,  next  adjacent  to  the  said  doucate,  at  the  least  lying 
within  two  miles  to  the  same ;  and  ala  declares,  that  it  shsU 
nowise  be  lawful  to  the  person  foresaid,  worth  in  yeariy  rent 
the  foresaids  ten  chalders  victoal,  to  bvild  moe  doncstes 
upon,  and  within  the  bounds  foresaids,  except  one  doacst 
onely. 

DECISIOM& 

Brodie,  3.  July  1759,  Mor.  8602.— -Kinlocb,  19.  Jan.  1731, 
UAL  ^601 Murray,  19.  Jan.  1797,  Urid.  7628. 


DUEL. 

By  the  act  1600,  cap.  12,  it  was  made  capital  to  fight 
a  duel,  though  nq^  person  was  killed.  And  by  the  act 
1696,  cap.  35,  it  was  made  punishable  with  transport 
tation  and  escheat  of  mpveables  to  be  concerned  in  gi- 
ving, sending,  or  accepting  a  challenge,  though  no 
fighting  ensued.  But  both  theserstatutes  have  been  re- 
pealed  by  59-  of  Geo.  lILcap.  70. — ^This  crime  is  now 
prosecuted  as  murder  at  common  law.-— See  Syme's  Re- 
ports,— Cases  of  Mr  Stuart  of  Dnneam,  High  Court 
of  Justiciary,  and  David  Landale^  Perth  Circuit,  1836. 


EJECTIONS. 


When  a  process  of  ejection  is  brought  by  the  true 
proprietor  of  an  Iieritable  subject  against  a  party  who 
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may  have  usurped  the  possession  of  it  without  a  title, 
the  statute  1594,  cap.  217»  declares. 

That  in  all  time  cumming,  the  partie  persewed  be  ane 
uther  for  ejection,  shall  finde  caution  for  the  violent  profites, 
as  in  causes  of  remooving,  the  first  diet  of  the  litiscontesta- 
tion, or  utherwaies  decreete  to  be  given,  ordainand  the  partie 
to  be  repossessed. 

Erskine,  IV.  1.  15.— Stair,  IV.  «8.     See  title  «  ife- 
"  momng  of  Tenants.** 


DECT8I0N& 

Bmce^  21.  Nov.  1628,  Mor.  3609.— Steill  o.  Hay,  18.  July 
1666,  ibid.  3611. 


ELECTION  OF  Magistbates.    See  Burgh  Royal. 


ELECTION  of  Membbrs  of  Parliament.    See 

Parliament. 


ENTAILS. 

According  to  Mr  Erskine,  B.  III.  8. 21,  a  <*  tailzied 
*^  fee,  from  the  French  taitter  to  cut,  is  a  general  term, 
**  comj^eh^nding  all  destinations  in  which  the  legal 
'*  course  of  succession  is  altered  or  cut  off,  and  one  or 
'*  other  of  the  heirs-at-Iaw  excluded  or  postponed.'' 
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Assuming  this  to  be  a  correct  definition  of  the  term, 
every  disposition  or  settlement  of  heritage  mortis  causa^ 
to  the  prejudice  of  the  heir-at-law,  may  be  called  an  en- 
tail :  —  whether  the  settlement  be  in  favour  of  one 
stranger,  —  to  joint  disponees, — bestowing  a  liferent 
right  on  one  person,  and  the  fee  on  another, — ^to  hus- 
band and  wife, — ^to  parent  and  child,^all  deeds,  in 
short,  which  cut  oflP  or  qualify  the  lineal  heir's  right 
of  succession. 

But  the  term  entail  is  more  frequently  used  to  de- 
note merely  a  provision  of  succession,  a  deed  intended 
to  arrange  and  settle  the  destination  of  an  estate  to 
families  or  individuals  in  succession,  whose  rights  are 
contingent  or  defeasable.  Of  such  deeds  there  are  three 
different  kinds  : — 1st,  A  simple  destination,  whereby 
an  order  of  heirs  is  pointed  out  subject  to  alteration  by 
any  disponee  in  possession.  Sd,  A  special  destination, 
having  prohibitory  clauses  inserted  in  the  procuratory 
of  resignation,  whereby  an  injunction  or  personal  obliga- 
tion is  laid  upon  the  successive  disponees  not  to  inter- 
rupt or  defeat  the  order  and  destination  settled  by  the 
deed.  This  form  of  conveyance  does  not  prevent  a 
transference  of  the  estate  to  strangers  ;  but  an  infringe* 
ment  of  the  injunction  exposes  the  contravener  to  an 
action  for  damages  at  the  instance  of  the  next  disponee 
whose  right  is  cut  off.  Sd,  A  special  destination,  with 
prohibitory  clauses,  and  these  prohibitions  guarded  by 
irritant  and  resolutive  clauses,  whereby  all  acts  and 
deeds  intended  <  to  defeat  the  order  of  descent,  or  to 
frustrate  any  of  the  other  conditions,  are  declared  null 
and  void  \  and  any  disponee  who  so  infringes  the  deed 
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of  entail,  is  declared  to  forfeit  his  or  her  right  to  the 
estate. 

In  the  ease  of  Viscount  Stormontb,  25.  February 
1662,  the  effect,  at  common  law^  of  a  strict  deed  of 
entail,  prepared  according  to  the  third  form  of  convey- 
ance above  alluded  to,  was  brought  under  the  consi- 
deration of  the  Court  of  Session }  and  it  was  sustained 
against  the  creditors  of  the  proprietor  in  possession. 
But,  to  prevent  the  recurrence  of  any  similar  discus- 
sion, the  act  1685,  cap.  22,  declares, 

That  it  shall  be  lawful  to  his  Majesty's  subjects  to  tailzie 
their  lands  and. estates,  and  to  substitute  heirs  in  their  tail* 
zies,  with  such  provisions  and  conditions  as  they  shall  think 
fit,  and  to  afibct  the  said  tailzies  with  irritant  and  resolutive 
clauses,  whereby  it  shall  not  be  lawful  to  the  heirs  of  tailzie 
to  sell,  annailzie,  or  dispone  the  said  lands,  or  any.  part 
thereof^  or  contract  debt,  or  do  any  other  deed  whereby  the 
samen  may  be  apprised,  adjudged,  or  evicted  from  the  other 
substitute  in  the  tailzie,  or  the  succession  frustrate  or  inter- 
rupted, declaring  all  such  deeds  to  be  in  themselves  null  and 
void;  and  that  the  next  heir  of  tailzie  may,  immediately  up- 
on contravention,  pursue  declarators  thereof,  and  serve  him- 
self heir  to  him  who  died  last  infefl  in  the  fee,  and  did  not 
contraveen,  without  necessity  any  ways  to  represent  the  con- 
traveener;  it  is  always  declared,  that  such  tailzies  shall  only 
be  allowed  in  which  the  foresaid  irritant  and  resolutive 
clauses  are  insert  in  the  procuratories  of  resignation,  char- 
ters, precepts,  and  instruments  of  seisin ;  and  the  original 
tailzie  once  produced  before  the  Lords  of  Session  judicially, 
who  are  hereby  ordained  to  interpose  their  authority  there- 
to, and  that  a  record  be  made  in  a  particular  register-book, 
to  be  kept  for  that  effect,  wherein  shall  be  recorded  the 
names  of  the  maker  of  the  tailzie,  and  of  the  heirs  of  tailzie, 
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and  the  general  designations  of  the  lordships  and  baronies, 
and  the  provisions  and  conditions  contained  in  the  tailziei 
with  the  foresaid  irritant  and  resolutive  clauses  subjoyned 
thereto,  to  remain  in  the  said  register  adperpehuim  rei  Me- 
moriam ;  and  for  which  record,  there  shall  be  payed  to  the 
clerk  of  register  and  his  deputes,  the  same  dues  as  is  payed 
for  the  registration  of  seisins;  and  which  provisions  and  irri- 
tant clauses  shall  be  repeated  in  all  the  subsequent  convey- 
ances of  the  said  tiulzied  estate  to  any  of  the  heirs  of  tailzie; 
and  being  so  insert,  his  Majesty,  with  advice  and  consent 
foresaid,  declares  the  same  to  be  real  and  eflfectoal,  not  on- 
ly against  the  contraveeners  and  their  heirs,  but  also  against 
their  creditors,  comprysers,  adjudgers,  and  other  singolar 
successors  whatsoever,  whether  by  l^al  or  conventional  ti- 
tles. It  is  always  hereby  declared,  that  if  the  said  provi- 
sions and  irritant  clauses  shall  not  be  repeated  in  the  ri^ts 
and  conveyances,  whereby  any  of  the  heirs  of  tailzie  shall 
brook  or  enjoy  the  tailzied  estate  the  said  omission  shall 
import  a  contravention  of  the  irritant  and  resolutive  clauses 
against  the  person  and  his  heirs  who  shall  omit  to  insert  the 
same,  whereby  the  said  estate  sbidl  ip»  facto  fall,  accresce, 
and  be  devolved  to  the  next  heir  of  tailzie,  but  shall  not  mi- 
litate against  creditOTs,  and  other  smgular  successors,  who 
shall  happen  to  have  contracted  Umafide  with  the  person 
who  stood  infefl  in  the  said  estate,  without  the  siud  irritant 
and  resolutive  clauses  in  the  body  of  his  right :  And  it  is 
further  declared,  that  nothing  in  this  act  shall  prejudge  his 
Majesty,  as  to  confiscations  or  other  fines,  as  the  punish- 
ment of  crimes^  or  his  Majesty  or  any  other  lawful  superiour 
of  the  casualties  of  superiority  which  may  arise  to  them  out 
of  the  tailzied  estate^  but  these  fines  and  casualties  diall  im- 
port no  contravention  of  the  irritant  clause. 

The  operation  of  this  act  is  expressly  limited  to  those 
deeds  of  entail  which  have  been  prepared  according  to 
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the  form  therein  prescribed.  It  does  not  gupport  en- 
tails generally.  Most  of  the  cases  under  this  branch 
of  law  relate  to  omissions  of,  or  imperfect  compliance 
with,  the  statutory  requisites. 

The  statute  20th  of  Geo.  II.  cap.  50,  declares. 

That  it  shall  and  may  be  lawful  for  any  person  who  is 
seised  in,  or  possessed  of  a  tailzied  estate  in  Scotland,  to 
sell,  dispone,  or  resign,  ad  perpeiuam  remaneniiam,  any  part 
thereof,  which  his  Majesty,  his  heirs,  and  successors  shall 
think  fit  to  purchase,  for  erecting  of  buildings,  or  making 
settlements  within  the  same;  any  law,  charter,  tailzie,  or 
other  act  or  deed  to  the  contrary  notwithstanding. 

Proyided  always.  That  the  monies  paid  as  the  price  of  such 
land,  being  part  of  a  tailzied  estate,  shall  be  laid  out,  and 
settled  to  the  same  uses,  and  with  the  same  limitations  and 
restrictions,  as  such  land  was  settled  before  such  sale  there- 
of as  aforesaid,  or  applied  for  payment  of  the  debts,  if  any 
such  there  be,  of  the  maker  of  the  entail,  or  other  debts  that 
are  effectual  burdens  on  the  tailzied  estate,  not  being  con« 
tracted  by  such  yendor  himself;  and  for  that  purpose,  the 
said  money  shall  be  paid  into  the  hands  of  such  trustees,  who 
shall  for  that  purpose  be  i^poinled  by  his  Majesty,  his  heirs* 
or  successors,  by  sign  manual,  and  the  vendors;  which  pay* 
meats  shall  be  good  discharges  to  his  Majesty,  his  heirs,  or 
successors,  of  and  from  such  purchase  money ;  and  such 
trustees,  and  the  survivor  and  survivors  of  them,  and  the 
executors  and  administrators  of  such  survivor,  shall  lay  out 
the  same  in  the  purchase  of  other  lands,  and  settle,  and  pro- 
cure to  be  settled  the  same,  or  applied  for  payment  of  debts 
on  the  same  estate,  in  the  manner  herein  before  directed. 

And  whereas  the  enfranchising  of  vassals  of  subject  supe- 
riors, by  causing  them  to  become  immediate  vassals  of  the 
crown,  is  a  matter  of  public  benefit  which  ought  po  be  en- 
couraged I  be  it  therefore  enacted  by  the  authority  aforesaid^ 
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That  it  shall  and  may  be  lawful  for  any  person  seised  in^  or 
possessed  of  a  tailzied  estate  in  Scotland,  comprebending 
lands  or  superiorities  of  vassals,  under  or  holding  of  him,  to 
sell  to  such  vassals,  or  any  of  them,  the  superiorities  over 
their  respective  lands,  at  such  prices  as  the  parties  shall 
agree  for,  and  thereupon  to  resign  such  lands  for  new  in- 
feftment,  to  be  granted  to  such  buyer  of  his  own* superio- 
rity, which  shall  be  good  and  valid,  any  law,  charter,  tail^ 
zie,  or  other  act  or  deed  to  the  contrary  notwithstanding. 

Provided  always.  That  the  monies  paid  as  the  price  of 
such  superiority  or  superiorities,  being  part  of  a  taibied  es- 
tate, shall  be  laid  out  and  settled  to  the  same  uses,  and  with 
the  same  limitations  and  restrictions,  as  such  superiority  was 
settled  before  the  sale  thereof  as  aforesaid,  or  applied  for 
payment  of  the  debts,  if»any  such  there  be,  of  the  maker  of 
the  entail,  or  other  debts  that  are  effectual  burdens  on  the 
tailzied  estate,  not  contracted  by  such  vendor  himself;  and 
for  that  purpose  the  monies  shall  be  paid  into  the  hands  of 
trustees,  who  shall  be  appointed  by  the  vendor  of  such  su- 
periority or  superiorities,  and  the  purchaser  or  purchasers 
thereof  respectively;  and  such  trustees,  and  the  survivarand 
survivors  of  them,  and  the  executors  and  administrators  of 
such  survivor,  shall  lay  out  the  monies  arising  from  such 
sale  in  the  purchase  of  other  lands  or  heretages,  and  settle,  or 
procure  the  same  to  be  settled  as  aforesaid,  or  such  monies 
to  be  applied  for  payment  of  debts  on  the  tailzied  estate,  in 
the  manner  herein-before  directed. 

The  statute  10.  of  Geo.  III.  cap.  51,  declares, 

That  it  shall  and  may  be  lawful  to  every  proprietor  of  sn 
entailed  estate  in  Scotland  to  grant  tacks  or  leases  of  all  or 
any  part  or  parts  thereof,  for  any  number  of  years  not  ex- 
ceeding fourteen  years  from  the  term  of  Whitsunday  next 
after  the  date  thereof,  and  for  the  life  of  one  person  to  be 
named  in  such  tack  or  leases,  and  in  being  at  the  time  of  mt- 
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king  thereof^  or  (or  ihe  lives  of  two  persons  to  be  named 
therein^  and  in  being  at  the  time  of  making  the  same,  and 
the  life  of  the  survivor  of  them,  or  for  any  number  of  years, 
not  exceeding  thirty-one  years  from  the  term  aforesaid. 

II.  Provided  always,  That  every  such  lease  for  two  lives 
shall  contain  a  clause  obliging  the  tenant  or  tenants  to  fence 
and  inclose  in  a  sufficient  and  lasting  manner,  all  the  lands 
so  leased  within  the  space  of  thirty  years,  and  two-third  parts 
thereof  within  the  space  of  twenty  year%  and  one-third  part 
thereof  within  the  space  of  ten  years,  if  the  said  lease  shall 
coDtinoe  for  such  respective  terms ;  and  that  every  such  lease 
tor  any  term  of  years  exceeding  nineteen  years  shall  con- 
tain a  dause,  obliging  the  tenant  or  tenants  to  fence  and  in- 
close in  like  manner  all  the  lands  so  leased  during  the  con- 
tinuance of  such  term,  and  two-third  parts  thereof  before 
the  expiration  of  two-third  parts  of  such  term,  and  one-third 
part  thereof  before  the  expiration  of  one-third  part  of  such 
term. 

III.  And  provided  also.  That  every  such  lease  for  two 
lives,  or  for  any  term  of  years  exceeding  thirteen  years,  shall 
contain  a  clause  obliging  the  tenant  or  tenants  to  keep  and 
preserve  the  fences,  when  made,  in  good  and  sufficient  re- 
pair during  the  lease,  and  to  leave  them  so  at  the  expiration 
thereof;  and  that  no  inclosures  which  shall  be  made  shall 
comprehend  more  than  forty  acres  in  one  field,  excepting 
where  the  lands  consist  of  hills  or  other  grounds  incapable 
or  improper  by  their  nature  for  culture  by  the  plough,  in 
which  case  the  inclosures  may  be  made  of  such  extent  as  the 
nature  of  the  ground  shall  require. 

**  IV.  And  whereas  the  building  of  villages  and  houses 
<*  upon  entailed  estates  may  in  many  cases  be  beneficial  to 
^  the  public,  and  might  often  be  undertaken  and  executed, 
<<  if  heirs  of  entail  were  empowered  to  encourage  the  same, 
«  by  granting  long  leases  of  lands  for  the  purpose  of  build- 
^*  ing,"  be  it  therefore  enacted,  &c.  That  it  shall  be,  and  it 
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is  hereby  declared  to  be,  in  the  power  of  ev^iy  proprietor 
of  an  entailed  estate,  to  grant  leases  of  lands  for  the  purpose 
of  building,  for  any  number  of  years  not  esoeeding  ninety- 
nine  years. 

V*  Provided  always,  That  not  more  than  five  acres  shall 
be  granted  to  any  one  person,  either  in  his  own  name,  or  to 
any  other  person  or  persons  in  trust  for  him ;  and  that  every 
such  lease  shall  contain  a  condition  that  the  lease  shall  be 
void,  and  th^  same  is  hereby  declared  void,  if  one  dwelling- 
house  at  lectst,  not  under  the  value  of  ten  ponnds  Sterling, 
shall  not  be  built  within  the  space  of  ten  years  from  thedste 
of  the  lease,  for  each  one  half  acre  of  ground  comprehended 
in  the  lease ;  and  that  the  said  houses  shall  be  kept  in  good, 
tenantable,  and  snflScient  repair ;  and  that  the  lease  shall  be 
void  whenever  there  shall  be  a  less  number  of  dwelling- 
houses  than  one,  of  the  value  aforesaid,  to  each  one*half  acre 
of  ground,  kept  in  such  repair  as  aforesaid  standing  ufoa 
the  ground  so  leased. 

VI.  Provided  also.  That  the  power  of  leasing  hereby  gi- 
ven shall  not  in  any  case  extend  to»  or  be  understood  to  com- 
prehend, a  power  of  leasing  or  setting  in  tack  the  manor- 
place,  office-houses,  gardens,  orchards,  or  inclosures  adja- 
cent to  the  manor*place,  which  have  usually  been  in  the  na- 
tural possession  of  the  proprietor,  or  have  not  been  usually 
let  for  a  longer  term  than  seven  years,  when  the  heir  in  pos- 
session was  of  lawful  age ;  and  that  no  lease  of  lands  shall 
be  granted,  under  the  authority  of  this  act,  for  the  purpose 
of  building  villages  or  houses  within  three  hundred  yards 
of  the  manor-place  in  the  natural  possession  of  the  proprie- 
tor. 

VII.  Provided  always,  and  4)e  it  enacted.  That  all  leases 
made  or  to  be  granted  under  the  authority  of  this  act,  shall 
be  made  or  granted  for  a  rent  not  under  the  rent  payable  by 
the  last  lease  or  sett,  and  without  grassum,  fine  or  foregUt, 
or  any  benefit  whatsoever,  directly  or  indurectly,  reserved  or 
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accnitng  to  the  granter,  except  the  rent  payable  by  lease; 
and  that  no  such  lease  shall  be  granted  till  aRer  the  end  or 
other  determination  of  any  former  lease  of  thcj  same  premi- 
ses ;  or  that  such  lease,  if  Ranted  for  a  time  certaiOi  shall 
be  within  one  year  of  bemg  determined  ;  and  that  all  leases 
otherwise  granted  shall  be  void  and  null. 

VIII.  And  be  it  provided  and  declared,  &c.  That  if  any 
tarllie  shall  either  expressly,  or  by  implication,  contain  powers 
of  leasing  more  ample  than  are  hereby  given,  the  heirs  of 
entail  in  possession  shall  be  at  liberty  to  exercise  all  snch 
powers,  in  the  same  manner  as  if  this  act  had  never  been 
made. 

**  IX.  And  whereas  it  may  be  h^hly  beneficial  to  the 
^  public,  if  proprietors  of  entailed  estates  were  encouraged 
^  to  lay  out  money  in  inclosing,  planting  or  draining,  or  in 
^*  erecting  farm-hooses,  and  offices  or  out-buildings  for  the 
*^  same,  upon  their  entailed  lands  and  heritages :  And  where- 
"  as  such  proprietors  may  be  encouraged  so  to  do,  if  they, 
^  their  executors  and  assigns,  were  secured  in  recovering 
**  a  reasonable  satisfaction  for  the  money  expended  in  ma- 
"  king  such  improvements,  from  the  succeeding  heirs  of  en- 
*^  tail ;"  be  it  therefore  enacted,  &c«  That  every  proprietor 
of  an  entailed  estate  who  lays  out  money  in  inclosing,  plant- 
ing, or  draining,  or  in  erecting  farm-honses,  and  offices  or 
out-bufldings  for  the  same,  for  the  improvement  of  his  lands 
and  heritages,  shall  be  a  creditor  to  the  succeeding  heirs  of 
entail  for  threes-fourth  parts  of  the  money  laid  out  in  making 
the  said  improvements. 

X.  Provided  always,  That  the  sum  or  sums  of  money  laid 
out  upon  such  improvements  by  any  one  heir  of  entail  du- 
ring his  or  her  possession,  shall  not  in  any  case  whatsoever 
be  eflectual  to  constitute  a  claim  against  tlie  succeeding  heir 
of  entail;  for  more  than  four  years'  free  Tent  of  the  said  en- 
tailed estate,  after  deduction  of  all  public  burdens,  liferents 
and  interests  of  debts,  which  may  affect  the  said  estate,  as  the 
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same  shall  happen  to  be  at  the  first  term  of  Whitsunday  af- 
ter  the  death  of  the  heir  who  expended  the  money  claimed. 

XI.  Provided  also,  That  every  proprietor  of  an  entailed 
estate,  who  intends  to  lay  out  money  on  such  improvements, 
shall,  three  months  ^t  least  before  he  begins  to  execute  the 
same,  give  notice  in  writing  to  the  heir  of  entail  next  en- 
titled to  succeed  to  the  said  estate  after  the  heirs  of  the  body 
of  the  said  proprietor,  if  within  Great  Britain  or  Ireland, 
and  if  the  heir  next  entitled  to  succeed  is  not  within  Great 
Britain  or  Ireland,  ^hall  give  notice  in  writing  to  the  nearest 
male  relation  by  his  father  of  lawful  age,  or  to  his  known 
factor  or  attorney,  of  such  his  intention,  specifying  m  such 
notice  the  Und  of  improvement  intended,  and  the  farms  or 
parts  of  the  estate  upon  which  the  improvements  are  in- 
tended to  be  made ;  and  shall  lodge  a  copy  thereof  with  the 
sheriff  or  steward  clerk  of  the  county  wherein  the  lands 
lie* 

XIL  Provided  also,  That  the  proprietor  of  an  entail- 
'ed  estate,  who  lays  out  money  in  making  improvements  up- 
on his  entailed  estate,  with  an  intent  of  being  a  creditor  to 
.  the  succeeding  heirs  of  entail  in  the  manner  above  express- 
ed, shall  annually,  during  the  making  such  improvemeots, 
within  the  space  of  four  months  after  the  term  of  Martinmas, 
lodge  with  the  sheriff  or  steward  clerk  of  the  county  within 
which  the  lands  and  heritages  improved  are  situated,  an  ac- 
count of  the  money  expended  by  him  in  such  improvement 
during  twelve  months  preceding  that  term  of  Martinmas, 
subscribed  by  him,  with  the  vouchers  hiy  which  the  account 
is  to  be  supported  when  pajrment  shall  be  denmnded  or  sued 
for. 

XIII.  Provided  also,  and  be  it  fiirthtf  enacted.  That 
when  a  sum  equal  to  four  years'  free  rent  shall  have  been 
laid  out,  in  manner  above  mentioned,  by  one  or  more  heir 
or  heirs  of  entail,  and  shall  remain  -  a  subsisting  charge 
against  the  succeeding  heirs,  it  shall  not  be  law&l  for  any  sub- 
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sequent  heir  or  hetn  to  lay  out  any  more  money  under  the 
authority  of  this  actt  for  any  of  the  imph>vement8  aforemen* 
tioned. 

XIV.  And  lie  it  enacted,  &c.  That  all  sherilF  or  steward 
derks,  with  whom  the  accounts.  Touchers,  and  copies  of  no- 
tices shall  be  lodged,  shall,  within  the  space  of  one  month 
thereafter,  record  them  in  a  book  to  be  kept  for  that  pur- 
pose, and  return  them  when  called  for ;  and  shall  make  the 
book  patent  to  all  persons  desirous  to  see  the  same;  anil 
shall  give  certified  copies  or  extracts  of  all  accounts,  vouch- 
ers, and  copies  of  notice  recorded,  they  receiving  for  their 
trouble  the  usual  fees  for  recording  writings  and  giving  out 
extracts,  and  sixpence  Sterling  from  each  person  who  shall 
have  inspection  of  the  book  wherein  the  accounts,  vouchers, 
and  copies  of  notice  shall  be  recorded. 

XV.  And  be  it  enacted,  &c.  That  the  executor  or  execu- 
tors, assignee  or  assigns,  or  other  person  or  persons  having 
right  to  the  claim  arising  from  money  expended  by  the  pro- 
prietor of  an  entailed  estate  in  the  improvement  thereof, 
may,  after  the  expiration  of  one  year  from  the  death  of  the 
heir  who  expended  the  money,  require  the  heir  next  suc- 
ceeding to  the  estate,  to  pay  such  part  thereof  as  is  due  by 
the  authority  of  this  act,  with  the  legal  interest,  from  the 
term  at  which  the  succeeding  heir's  right  to  the  rents  of  the 
estate  did  commence,  upon  receiving  a  proper  discharge  and 
assignment  of  the  said  claim ;  and  if  the  money  is  not  paid 
within  three  months  of  such  requisition,  it  shall  then  be  law- 
ful for  the  person  or  persons  having  right,  to  institute  an  ac- 
tion in  the  Court  of  Session  against  the  heir  then  in  posses- 
sion, for  compelling  him  to  pay  the  money,  and  interest 
thereof;  and  upon  obtaining  a  decree,  he,  she,  or  they  shall 
he  at  liberty  to  use  every  kind  of  diligence  or  execution  au- 
thorised by  the  law  of  Scotland  in  recovering  payment  ot 
debts,  excepting  adjudication  against  the  entailed  estate  im- 
proved ;  and  in  all  questions  of  competition  for  the  rents  of 
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the  entflHed  estate,  the  person  or  persons  having  right  to 
such  decree  shall  be  preferred  to  the  other  creditors  of  the 
heir  of  entail  who  has  succeeded  to  the  estate. 

XVI.  Provided  always,  That  when  any  heir  in  posses- 
sion is  sued  for  money  due  on  account  of  improyements 
made  upon  an  entailed  estate  under  the  authority  of  this  act, 
he  shall  be  discharged  in  all  cases  from  such  suit,  upon  his 
assigning  and  effectually  conveying  to  the  creditor  or  credi- 
tors one-third  part  of  the  clear  rents  of  the  entailed  estate 
during  his  life,  or  until  the  money  so  due  shall  thereby  be 
paid  off. 

^<  XVIL  And  whereas  it  may  happen  that  the  heir  of  en- 
'<  tail  who  next  succeeds  the  proprietor  who  expended  the 
*<  money  in  the  improvement  of  the  entailed  estate,  may 
"  die,  before  the  money  due  by  him  on  account  of  improve- 
<'  ments  made  upon  the  estate  is  paid,  by  which  the  person 
*<  or  persons  in  the  right  of  the  money  due  may  be  embar- 
**  rassed  in  recovering  payment  f"  For  remedy  whereof,  be 
it  enacted,  That  the  person  or  persons  in  the  right  of  the 
money  due,  may  either  sue  the  heirs  and  successors  of  the 
said  next  heir  of  entail  in  any  other  than  the  entailed  estate, 
or  the  heir  of  entail  next  succeeding  to  him,  or  both,  and 
use  every  kind  of  diligence  or  execution,  authorised  by  the 
law  of  Scotland,  in  the  recovering  payment  of  debts,  against 
them  and  their  estates,  excepting  adjudication  against  the  en- 
tailed estate,  until  the  money  is  fully  satisfied  and  paid ;  and 
the  person  or  persons  in  the  right  of  the  money  shall,  in  any 
competition  for  the  rents  of  the  entailed  efstates,  be  preferred 
to  the  personal  creditors  of  the  heir  of  entafl  li^  possession; 
and  the  person  or  persons  in  the  right  of  the  money  due 
shall  in  like  manner  be  entitled  to  stie  every  succeeding  heir 
of  entail,  until  the  money  is  satisfied  and  paid,  and  shall 
have  the  same  preference  to  the  rents  of  the  entailed  estate 
in  competition  with  the  creditors  of  such  heirs  of  entail. 

XYIII.  Provided  always,  and  be  it  enacted,  &c.  That  the 


ENTAILS.  405 

heir  who  ne&t  succeeds  in  the  entailed  estate  to  the  proprie- 
tor who  expended  the  money,  under  the  authority  oF  this  act, 
in  making  improyements  upon  the  estate,  and  the  heirs  and 
successors  of  such  heir,  shall  be  bound  to  relieve  all  subse- 
quent heirs  of  all  or  such  part  of  the  debt,  incurred  by  the 
improvement  of  the  estate,  under  the  authority  of  this  act, 
as  shall  be  paid  by  them,  to  the  extent  of  one-third  part  of 
the  rents  which  have  come  to  the  use  of  such  first  succeed- 
ing heir^  or  to  the  use  of  his  heirs  or  executors  ;  and  when 
the  third  part  of  the  rents  which  have  come  to  the  use  of  the 
first  succeeding  heir,  or  to  his  heirs  or  executors,  are  ex- 
hausted, then  the  next  succeeding  heir,  and  his  heirs  and 
successors,  shall  in  like  manner  be  bound  to  relieve  all  sub- 
sequent heirs,  to  the  extent  of  one-third  part  of  the  rents 
which  have  come  to  their  use;  and  relief  shall  in  like  man- 
ner be  competent  to  every  succeeding  heir  who  shall  pay 
against  the  heirs  and  successors  of  the  preceding. 

XIX.  Provided  also,  and  be  it  enacted,  &c.  That  when 
the  heirs  and  successors  of  an  heir  of  entail  in  any  other 
than  the  entailed  estate  are  sued  for  the  money  due  on  ac- 
count  of  improvements  made  upon  an  entailed  estate  under 
the  authority  of  this  act,  they  shall  be  discharged  in  all  cases 
from  sucb  suits,  upon  making  payment  of  one-third  part  of 
the  rents  of  the  entailed  estate  which  have  come  to  the  use 
of  such  heir  of  entail,  or  to  the  use  of  his  said  heirs  or  suc- 
cessors. 

**  XX.  And  whereas  inconveniences  and  confusion  might 
**  arise  from  the  executor,  assignee  or  other  person  or  per- 
'^  sons  having  right  to  the  claim  arising  from  money  expend- 
**  ed  by  the  proprietor  of  an  entailed  estate  in  the  improve- 
'*  ment  thereof,  their  not  timeously  requiring  the  heir  next 
"  succeeding  in  the  estate  to  pay  what  they  are  entitled  to 
"  receive  by  authority  of  this  act,  and  suing  such  heir  to 
^'  compel  him  to  pay,  if  payment  is  not  made ;"  for  remedy 
whereof,  be.it  enacted,  That  the  executor,  assignee,  or  other 
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person  or  persons  having  right  to  the  claim  arising  from 
money  expended  by  the  proprietor  of  an  entailed  estate  in 
the  improvement  thereof,  shall  be  obliged,  within  the  space 
of  two  years  after  the  death  of  the  proprietor  who  expend- 
ed  the  money,  to  require  payment  from  the  succeeding  heir ; 
and  within  the  space  of  six  months  after  the  elapse  of  the  said 
two  years,  to  institute  an  action,  if  the  money  is  not  paid,  in 
the  Court  of  Session ;  and  to  proceed  without  delay  in  re- 
covering a  decree  for  the  sum  due,  and  doing  exact  dili- 
gence for  recovering  payment  thereof,  or  at  least  to  the 
i\  mount  of  one-third  part  of  the  free  rents  of  the  estate  which 
shall  have  become  due  to  such  succeeding  h^r. 

XXL  Provided  always,  and  be  it  enacted,  &c.  That  the 
executor,  assignee,  or  other  person  or  persons,  having  right 
to  the  claim  arising  from  money  expended  by  the  proprietor 
of  an  entailed  estate,  who  shall  neglect  to  require  the  next 
or  any  other  succeeding  heir  or  heirs  to  pay,  and  shall  allow 
such  succeeding  heir  or  heirs  to  die  without  recovering 
payment  from  him  or  them  to  the  amount  of  one-third  part 
at  least  of  the  rents  that  shall  have  become  due  to  such  heir 
or  heirs,  shall  cease  to  be  creditor  to  the  subsequent  suc- 
ceeding heir  or  heirs  respectively,  to  the  extent  of  one-third 
part  of  the  rents  which  shall  have  become  due  to  the  heir  or 
heirs  so  deceasing  as  aforesaid ;  and  shall  be  entitled  to  re- 
cover payment  of  his  claim,  to  the  extent  of  such  third  part 
of  the  rent^,  from  the  executors  or  heirs  only  of  the  first  or 
any  other  succeeding  heir  or  heirs  in  any  other  estate  than 
the  entailed  estate ;  and  shall  be  entitled  to  recover  payment 
of  the  surplus  of  his  claim,  if  any  be,  and  no  more,  from  the 
subsequent  succeeding  heir  or  heirs  respectively.    . 

"  XXIL  And  whereas  it  may  happen  that  the  heir  who 
"  next  succeeds  to  the  proprietor  who  expended  money  in 
^  making  improvements  upon  an  entailed  estate,  may  pay  all 
*^  or  part  of  the  money  due  on  account  of  such  improve- 
<*  ments,  and  may  not  live  so  long  as  to  be  indemnified  by 
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**  the  Uiird  part  of  the  rents  which  shall  come  to  his  use,  or 
<*  to  the  ose  of  bis  heirs  or  executors ;"  be  it  therefore  enacted, 
&c.  That  if  the  heir  who  first  succeeds  in  the  entailed  estate 
to  the  jM'oprietor  who  expended  the  money,  does  pay  all  or 
part  of  the  money  due  on  account  of  the  improvements  made, 
and  shall  not  Ufc  long  enough  to  be  indemnified  of  what  he 
pays  by  one-third  part  of  the  rents  that  shall  come  to  his 
use,  or  to  the  use  of  his  heirs  or  executors^  it  shall  be  com- 
petent to  his  executors  or  assigns  to  sue  the  succeeding 
heir  of  entail  for  relief  of  such  part  of  the  money  as  shall  not 
be  repaid  by  the  third  part  of  the  rents  which  have  come  to 
his  use ;  or  to  the  use  of  his  heirs  or  executors,  and  relie^ 
shall,  in  like  manner,  be  competent  to  the  executor  or  assigns 
of  every  heir  of  entail  who  pays  more  than  is  repaid  by  the 
third  part  of  the  rents  which  have  come  to  his  use,  or  to 
the  use  of  his  heirs  or  executors. 

XXIII.  And  be  it  further  enacted  by,  &c.  That  no  mo- 
ney expended  in  making  improvements  upon  an  entailed  es- 
tate, for  which  a  decree  shall  be  obtained  in  the  Court  of 
Session,  shall  be  made  use  of  as  a  ground  of  debt  for  adjudg- 
ing the  estate  upon  whiclTthe  improvements  have  been  made; 
and  if  any  decree  of  adjudication  shall  be  obtained  against 
the  entailed  estate  for  such  debts,  every  snch  decree  shall, 
and  is  hereby  declared  to  be  void. 

XXIV.  And  be  it  enacted,  &c.  That  if  the  heir  of  entail 
who  shall  succeed  to  the  entailed  estate  upon  which  improve- 
ments have  been  made,  shall  have  right  to  a  claim  of  debt 
arising  from  the  making  of  such  improvements  as  next  of 
kin,  or  by  the  will  or  settlements  of  the  heir  of  entail  who 
expended  the  'money,  in  every  such  case  the  claim  of  debt 
shall,  and  is  hereby  declared  to  be  extinguished  for  ever, 
and  shall  never  be  set  up  as  a  debt  against  any  succeeding 
heir, 

XXV.  And  be  it  further  enacted,  &c.  That  if  any  heir  of 
entail,  against  whom  a  debt  is  created  for  improvements 
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made  in  the  oHailed  estate  to  which  he  sacceeffef  sball  re- 
fuse to  pay  the  money  required  of  bim  under  the  authority 
of  this  aot»  and  that  decree  shall  be  obtained  agaiost  bim 
for  the  whole  of  the  sum  or  sums  of  money  of  which  hesball 
be  required  to  make  payment ;  in  every  sbcb  case  the  de- 
fender shall  be  liable  in  full  «o9ta  of  suit ;  and  if  decree  is 
not  obtained  for  the  full  sum  or  suma  of  money  of  whieb  pay- 
ment has  been  reqiiiredi  it  shaU  be  in  the  discretion  of  tbe 
Court  to  award  costs  of  suit  to  either  party,  as  the  justice  of 
tbe  case  shall  direct. 

XXVL  ^f  And  whereas  questions  may  luriae  oonceraing 
*'  the  amount  of  the  sums  laid  out  under  the  authority  of  tbis 
<'  act,  at  a  great  distance  of  tim^  when  tbe  material  vttnes- 
<'  ses  may  be  de<id ;  for  remedy  wbere<rf»  and  for  ascertain- 
<^  ing  in  due  time  the  amount  of  the  sums  so  .expended/'  be 
it  therefore  further  enacted.  That  it  shaU  and  may  be  lawful 
for  every  heir  of  entail,  after  he  shall  have  laid  out  moaey 
upon,  the  improvement  of  his  entailed  estate  ,as  aforesaid) 
and  shall  have  completed  the  improvement  of  all  or  any  par- 
ticular part  of  such  estate^  to  bring,  if  he  shall  think  proper, 
an  action  of  declarator  before  the  Court  of  Session,  or  a  pro- 
cess before  the  sheriff,  in  which  he  shall  call  the  lieir  iieit 
entitled  to  succeed  after  the  heirs  of  his  own  body,  and 
shall  in  such  suit  produce  proper  evidence  of  the  money  laid 
out  in  auch  improvements ;  and  the  said  next  heir,  or  any 
other  heir  0f  entail,  shall  be  entitled  to  produce  proper  evi- 
dence to  set  aside  or  diminish  sbch  daim  i  and  it  shall  and 
may  be  lawful  for  the  said  Court  qf  Session,  or  lor  the. said 
bheriff,  tq  pronounce  a  decree  for  such  part  of  tho  said  snin 
as,  by  the  true  intent  and  meaning  of  this  act,  ia  intended  to 
become  a  charge  against  the  succeeding  heirs  in  the  said  en- 
tailed  estate ;  which  decree,  if  pronounced  by  the  sheriff, 
shall  become  final,  unless  carried  to  the  Court  of  Session  by 
suspension  within  six  months  after  the  same  shall  have  been 
pronounced ;  and  if  pronounced  by  the  Court  of  Session, 
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either  in  su€h  process  of  declarator  or  suspensioiii  shall  be 
final,  if  an  appeal  is  not  brought  iiithin  twelve  months. 

<<  XXVIL  And  whereas  it  frequently  happens  that  there 
^<  are  not  upon  entiuled  estatesy  mansion-houses  and  offices 
<*  suitable  to  the  estate%  and  fit  fm  the  accommodaUon  of  the 
*^  heirs  of  entail,  and  that  maniion«-houses  and  offices  upon 
*<  entailed  estates  are  sometimes  destroyed  by  fire,  or  from 
*<  other  accidental  causes,  or  become  insufficient  by  length 
'*  of  time ;  and  it  being  beneficial  to  the  public  to  encou- 
**  rage  hdrs  of  entail  in  sach  cases  to  build  houses  and  offices 
<*  suitaUe  to  their  estates,  and  fit  for  the  aooommodation  of 
families :"  Be  it  therefore  enacted,  &c  That  every 
of  entail  who  lays  oPt  money  in  building  a  mansion- 
house  or  offices,  or  in  repairing  or  adding  to  the  mansion- 
house  or  offices  upon  his  estate,  shall  be  a  creditor  to  the 
next  succeeding  heir  of  entail  for  three-fourth  parts  of  the 
money  expended  by  him* 

XXVIIL  Provided  always.  That  the  sum  or  sums  of 
money  laid  out  by  any  one  heir  of  entail,  in  the  building  a 
mansion-house  or  offices,  shall  not,  in  any  case  whatever, 
be  effiictual  to  constitute  a  claim  against  the  succeeding  heir 
of  entail  for  more  than  two  years'  rent  of  the  said  entailed 
estate^  after  deduction  of  aU  public  burdens,  liferents,  and 
interest  of  debts,  which  may  afiect  the  said  estate,  as  the 
same  shall  happen  to  be  at  the  first  term  of  Whitsunday 
after  the  death  of  the  heir  who  expended  the  money  claimed. 

XXIX.  Provided  also,  That  the  proprietor  of  the  entailed 
estate,  who  lays  out  the  money,  shall  previous  thereto  give 
notice  in  writing  to  the  heir  of  entail  next  entitled  to  suc- 
ceed to  the  said  estate  after  the  heirs  of  his  own  body,  and 
record  copies  of  the  same^  together  with  the  accounts  of  the 
money  expended,  and  the  vouchers  thereof,  in  the  sheriff  or 
steward  court-books  of  the  county  within  which  the  mansion- 
houses  and  offices  are  situated,  in  the  form  and  manner  above 
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directed  with  regard  to  monies  expended  in  making  improve- 
ments on  entailed  estates. 

XXX.  Arid  be  it  enacted,  Tiiat  the  executor  or  executors, 
assignee  or  assignees,  or  other  person  having  right  to  the 
claim  arising  from  money  expended  by  the  proprietor  of  an 
entailed  estate,  in  the  building  a  mansion-bouse  or  offices, 
or  in  the  repairing  or  adding  to  the  mansion-house  or  of- 
fices upon  his  estate,  may,  after  the  expiration  of  one  year 
from  the  death  of  the  heir  who  expended  the  money,  require 
the  heir  next  succeeding  to  the  estate  to  pay  the  whole,  or 
such  part  thereof  as  is  due  by  the  authority  of  this  act,  with 
the  legal  interest  from  the  term  at  which  the  succeeding  heir's 
right  to  the  rents  of  the  estate  did  commence,  upon  receiv- 
ing a  proper  discharge  and  assignation  of  the  said  claim; 
and  if  the  money  is  not  paid  within  three  months  of  such  re< 
quisition,  it  shall  be  lawful  for  the  person  or  persons  having 
right,  to  sue  the  next  succeeding  heir,  in  the  manner  above 
directed,  for  the  recovery  of  money  expended  in  the  improve- 
ment of  entailed  estates. 

XXXI.  And  be  it  further  enacted.  That  the  same  rales 
of  relief  among  succeeding  heirs  of  entail,  and  their  heirs 
and  successors  of  the  claim  of  debt,  and  of  preference  in  com- 
petition for  rents,  and  in  subjecting  defenders  to  the  pay- 
ment of  costs,  and  for  ascertaining  the  amount  of  the  sum 
laid  out,  shall  take  place  with  regard  to  monies  expended 
in  the  building,  repairing,  or  adding  to  the  tinansion-houses 
or  offices  upon  entailed  estates  under  the  authority  of  this 
act,  as  are  before  enacted,  with  respect  to  monies  expended 
by  proprietors  of  entailed  estates,  in  making  improvements 
upon  their  estates  for  increasing  thd'rents  and  value  of  them. 

'*  XXXII.  And  whereas  it  may  frequently  happen,  that 
**  the  inclosing  of  lands  in  Scotland  may  be  retarded  or  pre* 
<<  vented,  or  at  least  rendered  inconvenient,  by  heirs  of  en- 
^*  tail  not  having  it  in  their  power  to  exchange  small  parcels 
<*  of  the  lands  of  their  entailed  estates,  for  other  lands  con- 
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<<  venient  for  the  entailed  estate,  and  more  conducive  to  the 
"  improTement  of  the  country  in  general :"  For  remedy 
whereof  be  it  enacted,  That  it  shall  and  may  be  lawful  for 
proprietors  of  entailed  estates,  to  excamb  or  make  exchanges 
of  land  with  all  and  every  person  or  persons  for  the  conveni- 
ency  and  advantage  of  the  said  estates/  and  for  the  improve- 
ment of  the  country  where  such  estates  are  situated,  by  in- 
closing or  otherwise. 

XXXIII.  Provided,  That  not  more  than  thirty  acres  of 
arable  land,  nor  more  than  one  hundred  acres  of  land  con- 
sisting of  hills  or  other  grounds  incapable  or  improper  by 
their  nature  for  culture  by  the  plough,  of  such  entailed 
estates  lying  together  in  one  place  or  plot,  shall  be  given  in 
exchange ;  and  that  an  equivalent  in  land,  contiguous  to  the 
entailed  estate  with  which  the  exchange  is  to  be  made,  shall 
be  received  in  place  of  the  land  given  in  exchange :  And 
for  ascertaining  and  adjusting  the  value  of  the  lands  proposed 
to  be  exchanged,  an  application  shall  be  made  for  that  pur- 
pose, by  the  proprietor  of  the  entailed  estate,  to  the  sheriff 
or  steward  of  the  county  within  which  the  entailed  estate  is 
situated,  who  thereupon  shall  appoint  two  or  more  skilled 
persons  to  inspect  and  adjust  the  value  of  the  lands  proposed 
to  be  excambed  or  exchanged ;  and  upon  such  person's  set* 
tling  the  marches  of  the  lands  proposed  to  be  exchanged, 
and  reporting  upon  oath  that  the  exchange  will  be  just  and 
equal,  thesheriiFor  steward  may,  and  is  hereby  required,  to 
authorise  the  exchange  to  be  made  by  a  contract  of  excam- 
bion  ;  and  which  being  executed  and  recorded  in  the  sheriff 
or  steward  books  within  three  months  afler  the  execution 
thereof,  the  same  shall  be  effectual  to  all  intents  and  pur- 
poses ;  and  the  land  given  in  exchange  to  the  entailed  estate 
shall  be  held  to  be  a  part  thereof,  and  shall  be  subject  to  all 
the  prohibitory,  irritant  and  resolutive  clauses  of  the  entail, 
in  the  same  manner  as  if  it  had  been  originally  a  part  of  the 
estate ;  and  the  lands  given  from  the  entailed  estate  shall 
from  thenceforth  be  held  as  out  of  the  entail,  and  be  libe- 
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rated  from  all  the  prohibitory,  irritant  aad  resolutive  clauses 
thereof. 

XXXIV.  And  be  it  further  enacted  and  declared.  That 
this  act  shall  extend  to»  and  comprehend  all  taillies  of  lands 
or  heritages  in  Scotland,  made  or  to  be  made,  and  whether 
prior  or  posterior  to  the  said  act  made  in  the  year  1685. 

In  the  several  statutes  authorising  proprietors  to  re- 
deem their  land-tax,  it  is  declared,  that  heirs  of  entail 
may  sell  part  of  the  tailzied  estate  to  enable  them  to 
purchase  the  land-tax  q£  the  whoU.  I£  the  j^ticeeds  of 
such  sale  amount  to  a  larger  sum  than  is  required  for 
this  purpose,  the  surplus  is  directed  to  be  invested  in 
the  purchase  of  other  lands,  to  be  placed  under  the  con- 
ditions of  the  original  entail ;  but,  if  they  do  not  a- 
mount  to  the  sum  required,  the  necessary  addition  may 
be  borrowed  on  the  security  of  the  remainder  of  the 
entailed  estate. 

The  statute  5.  Geo.  IV.  cap.  87>  ^'  to  authorise  the 
*^  proprietors  of  entailed  estates  in  Scotland  to  grant 

proviaions  to  the  wives  or  husbands  and  children  of 

such  proprietors,''  is  in  these  terms : 


**  I.  Whereas  by  an  act  of  the  Parliament  of  Scotland 
*^  made  in  the  year  1685,  intituled.  Act  concerning  tailzies, 
*^  it  is  statuted  and  declared,  That  it  shall  be  lawful  to  bis 
*'  Miyesty's  subjects  to  tailzie  their  lands  and  estates  with 
^  such  provisions  and  conditions  as  they  shall  think  fit,  and 
**  to  affect  the  said  tailzies  with  irritantand  resolutive  clauses, 
<^  which  tailzies,  when  completed  and  recorded  in  manner  by 
<<  the  said  act  directed,  are  declared  to  be  real  and  effisctual 
^*  against  creditors,  comprisers,  ai]yudgers  and  other  singu- 
*^  lar  successors  whomsoever :  And  whereas,  by  an  act  of 
"  Parliamei^t,  passed  in  the  tenth  ^ear  of  the  reign  of  his 
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*<  late  Majesty  King  Oeorge  the  Third,  intitoled.  An  act  to 
**  encourage  the  improvements  of  lands,  tenements  and  he* 
**  reditaments  in  that  part  of  Great  Britain  called  Scotland, 
*<  held  under  settlement  of  strict  entail,  the  proprietors  of 
*'  entailed  estates  in  Scotland  were  empowered  >to  burden 
**  their  estates,  and  the  subsequent  heirs  of  entail,  for  the  im« 
<*  provement  of  their  entailed  estates,  in  manner  specified 
'*in  that  act;  and  whereas  sundry  entails  of  lands  and  es^ 
**  tates  in  Scotland  contain  no  powers  in  regard  to  the  grants 
<*  ing  of  provisions  to  the  wives  or  husbands  and  children 
^  of  the  proprietors  thereof;  and  in  many  other  entails,  by 
<<  reason  of  the  change  of  the  value  of  money,  the  improved 
**  value  of  lands  and  estates  in  Scotland,  and  other  causes, 
**  the  powers  of  granting  provisions  to  the  wives  or  hus- 
**  bands  and  children  of  the  proprietors  of  such  entailed  es- 
*<  tates  have  become  entirely  inadequate  for  these  purposes ; 
<<  and  it  has  become  expedient,  that  the  powers  of  granting 
^  such  provisions  should  be  conferred  or  enlarged,  as  the 
^  case  may  be,  under  certain  regulations  and  conditions, 
<*  in  all  entails  already  made  or  hereafter  to  be  made:''  Be 
it  enacted,  That  it  shall  and  may  be  lawful  to  every  heir  of 
entail,  in  possession  of  an  entailed  estate,  under  any  entail 
already  made  or  hereafter  to  be  made,  in  that  part  of  Great 
Britain  called  Scotland,  under  the  limitations  and  conditions 
after  mentioned,  to  provide  and  infeft  his  wife  in  a  liferent 
provision  out  of  his  entailed  lands  and  estates  by  way  of 
annuity :  Provided  always,  that  such  annuity  shall  not  ex- 
ceed one-third  part  of  the  free  yearly  rent  of  the  said  lands 
and  estates,  where  the  same  shall  be  let,  or  of  the  free  year- 
ly value  thereof,  where  the  same  shall  not  be  let,  after  deduct- 
ing the  public  burdens,  liferent  provisions,  the  yearly  interest 
of  debts  and  provisions,  including  the  interest  of  provisions 
to  children  herein-after  specified,  and  the  yearly  amount  of 
other  burdens  of  what  nature  soever  afiecting  and  burden- 
ing the  said  lands  and  estates  or  the  yearly  rents  or  proceeds 
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thereof)  and  diminishing  the  clear  yearly  rent  or  value  there- 
of  to  such  heir  of  entail  in  possession,  all  as  the  same  may 
happen  to  be  at  the  death  of  the  granter. 

II.  And  be  it  further  enacted,  That  it  shall  and  may  be 
lawful  to  every  heir  female  in  possession  of  such  entailed  es- 
tate as  aforesaid,  to  provide  and  infeft  her  husband  in  a  life- 
rent provision  out  of  her  entailed  lands  and  estates  by  way 
of  annuity ;  provided  always,  that  such  annuity  shall  not  in 
any  case  exceed  one-half  of  the  free  yearly  rent  or  free  year- 
ly value  as  aforesaid  of  the  whole  of  the  said  lands  and  es- 
tates, after  all  deductions  to  be  made  from  the  same  in  man- 

r 

ner  before  mentioned :  but  in  case  the  said  lands  and  es- 
tates shall  already  be  burdened  with  a  prior  existing  annul* 
^  granted  by  a  wife  or  husband  under  the  authority  of  this 
act,  the  annuity  to  be  granted  to  a  husband  in  manner  be- 
fore mentioned  shall  not  exceed  one-third  part  of  die  said 
yearly  rent  or  yearly  value  to  be  taken  as  aforesaid. 

III.  Provided  always,  and  be  it  enacted,  That  where  two 
liferents  to  wives  or  husbands  granted  under  the  powers 
berein-before  contained,  shall  be  subsisting  at  any  one  time 
upon  an  entailed  estate,  it  shall  not  be  competent  to  grants 
third  liferent  to  take  effect  till  one  of  the  former  subsisting 
liferents  shall  cease  or  expire;  but  the  power  of  granting  a 
liferent  may  be  exercised  so  as  to  increase  a  former  liferent, 
or  grant  a  new  liferent  to  the  extent  herein-before  autlioris- 
ed  to  be  granted  upon  the  ceasing  or  expiration  of  any  for- 
mer or  subsisting  liferent,  although  the  same  may  not  take 
place  in  the  lifetime  of  the  person  granting  such  prospective 
or  increased  liferent* 

IV.  And  be  it  further  enacted,  That  it  shall  and  may  be 
lawful  to  the  heir  of  entail  in  possession  of  any  such  entail- 
ed estate  as  aforesaid,  to  grant  bonds  of  provision  or  obli- 
gations, binding  the  succeeding  heirs  of  entail  in  payment, 
out  of  the  rents  or  proceeds  of  the  same,  to  the  lawful  child 
or  lawful  children  of  the  person  granting  such  bonds  or  obli- 
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^tian%  who  thai]  DOt  succeed  tosncbeiiUiled'eBtate^ofKUcIi 
sum  or  Btuns  of  money,  bearing  interest  from  the  granter's 
death,  as  to  him  or  her  shall  seem  fit :  Provided  always,  that 
the  amount  of  such  provision  shall  in  no  case  exceed  tfae  pro- 
portions following  of  the  free  yearly  rents  or  free  yearly  va- 
lue of  the  whole  of  tlie  said  entailed  landtj  and  estates,  af- 
ter deducting  the  public  burdens,,  liferent  proriAiotis,  inclu- 
ding those  to  wives  or  husbands  authorised  to  be  granted  by 
this  ac^  the  yearly  interest  of  debts  and  provisions,  and  the 
yearly  amount  of  other  burdens  c^  what  nature  soever,  affect- 
ing  or  burdening  the  said  lands  or  estates,  or  the  yearly  rente 
or  proceeds  thereof  and  diminishing  the  clear  yearly  rent  or 
yearly  value  thereof  as  aforesaid  to  the  heir  of  entail  in  pos- 
session ;  (that  is  to  say,)  for  one  child,  one  year's  free  rent 
or  value ;  for  two  children,  two  years'  free  rent  or  value ;  and 
for  three  or  more  children,  three  years'  free  rent  or  value  in 
the  whole :  Provided  always,  that  such  provision  shall,  ex- 
cept in  the  case  of  the  settlement  thereof  by  a  roarriage-con- 
tract  as  berein-after  mentioned,  hi  valid  and  effectual  only  to 
such  child  or  children  as  shall  be  alive  at  the  death  of  the 
graoter,  or  to  the  child  or  children  of  which  the  wife  of  the 
gronter  shall  be  then  pr^nant;  and  upon  any  such  child 
succeeding  to  the  entailed  estate  the  provision  granted  to 
him  or  her,  in  so  far  as  not  previously  paid,  shall  be  extin- 
gttisfaed  for  ever,  and  shall  never  be  set  up  as  a  debt  against 
any  succeeding  heir.  , 

V.  Provided  always,  and  be  it  further  enacted.  That  if 
amy  child  to  whom  any  such  provision  as  aforesaid  may  be 
granted  shall  marry,  and  that  such  provision,  or  any  part- 
thereof  shall,  with  the  consent  of  the  gronter  of  the  same, 
be  settled  in  the  contract  made  in  consideration  of  the  mar- 
riage of  such  child,  and  such  child  so  marrying  shall  die  be- 
fore the  granter  of  such  provision,  then  and  in  all  such  eases 
the  provision,  or  any  part  thereof,  so  settled  in  considera- 
tion of  such  marriage,  shall  r«ivtin  and  be  e&ctuat,  as  if 
such  child  had  survived  the  granter. 
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VI.  Provided  always,  and  be  it  enacted  and  declared^ 
Tliat  where  the  powers  herein-before  contained  of  granting 
provisions  to  a  child  or  children  shall  have  been  exercised 
by  one  or  more  heir  or  heirs  in  possession  of  any  such  en- 
tailed lands  and  estates  as  aforesaid,  to  the  full  extent  of 
three  years'  free  rent  or  value  of  the  entailed  estate  as  afore- 
said, it  shall  not  be  in  the  power  of  any  heir,  in  possession  of 
the  same  lands  and  estates,  to  grant  further  provisions  to  his 
or  her  child  or  children,  till  some  part  of  the  provisions  grant- 
ed to  the  extent  of  three  years'  free  rent  or  value  as  afore^ 
said  shall  have  been  piud  or  extinguished ;  but  upon  the  pay- 
ment or  extinction  thereof,  or  of  any  part  thereof,  it  sh^llbe 
in  the  power  of  such  heir  in  possession  to  grant  proYisions 
to  his  or  her  child  or  children  to  the  extent  of  the  provisions 
so  paid  or  extinguished  as  aforesaid ;  the  heir  in  possession 
of  any  such  entailed  lands  and  estiltes  as  aforesaid  being  al- 
ways hereby  empowered  to  grant  provisions  to  his  or  her 
child  or  children,  to  such  extent  of  the  power  of  granting 
provisions  to  a  child  or  children  herein-before  contained,  as 
may  be  open  or  unexercised  for  the  time,  so  that  the  provi- 
sions to  be  granted  do  not  in  any  case  exceed  the  propor- 
tions aforesaid,  of  one  year's  frtee  rent  or  value  for  one  child, 
of  two  years'  free  rent  or  value  for  two  children,  and  of  three 
years'  free  rent  or  value  for  three  or  more  children :  And 
provided  always,  that  such  provision  shall  (except  in  the  case 
of  the  settlement  thereof  by  a  marriage^ontract  as  herein- 

I  before  mentioned,)  be  valid  and  effectual  only  to  Boch  child 
or  children  as  shall  be  alive  at  the  death  of  the  granter,  or 
to  the  child  or  children  of  which  the  wife  of  the  granter  shall 
be  then  pregnant;  and  that  npon  any auch  child  succeedmg 
to  the  entailed  estate,  the  provision  granted  to  him  or  her, 
in  so  far  as  not  previously  paid,  shall  be  extinguished  for 
ever,  and  shall  never  be  set  up  as  a  debt  against  any  suc- 
ceeding heir. 

VII.  Provided  always,  and  be  it  enacted^  That  in  every 
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case  in  which  the  provision  granted  to  a  wife  or  husband,  or 
to  a  child  or  children,  under  the  authority  of  this  act,  shall 
exceed  such  proportions  of  the  rent  or  value  of  any  such  en« 
tailed  estate  as  herein-before  mentioned,  such  provision  shall 
not  be  deemed  to  be  null  and  void,  but  the  same  shall  be 
voidable  at  the  instance  of  the  heir  of  entail  next  in  the  or- 
der of  succession,  or  of  any  other  heir  of  entail,  to  such  ex* 
tent  as  such  provision  shall  exceed  those  herein  authorised 
in  each  respective  case  to  be  granted,  but  no  further ;  and 
the  Court  of  Session,  in  either  division  thereof,  is  hereby 
authorised  and  required  to  make  the  necessary  order  to  that 
eflfect,  on  inivising  a  petition^to  be  presented  to  that  Court 
by  the  heir  of  entail  next  in  the  order  of  succession,  or  any 
other  heir  of  entaiL 

VIII.  Provided  always,  and  be  it  further  enacted  and  de- 
clared. That  no  securities  or  provisions  to  be  granted  under 
the  authority  of  this  act  to  a  wife  or  husband,  or  to  a  child 
or  children  of  the  proprietors  of  any  such  entailed  lands  and 
estates  as  aforesaid,  shall  affect,  or  be  made  by  any  process 
of  law  whatsoever  to  affect,  the  fee  of  the  same  lands  and  es- 
tates, but  such  securities  and  provisions  shall  only  affect  the 
yearly  rents  or  proceeds  of  the  said  lands  and  estates. 

IX.  And  be  it  enacted,  That  after  the  expiration  of  one 
year  from  the  death  of  the  granter  of  such  provisions  to  child- 
ren as  aforesaid,  it  shall  and  may  be  lawful  for  the  person  or 
persons  having  right  to  the  same,  to  require  the  heir  suc- 
ceeding to  the  estate  to  make  payment  of  the  said  provision^ 
with  the  legal  interest  thereof,  from  the  term  at  which  the 
right  of  such  succeeding  heir  to  the  rents  of  the  estate  did 
commence,  after  receiving  a  proper  discharge  thereof,  or  as- 
signment to  the  same ;  and  if  the  money  shall  not  be  paid 
within  three  months  after  requisition  of  payment  shall  be 
made  as  aforesaid,  it  shall  then  be  lawful  for  the  person  or 
persons  having  right  to  any  such  provision  to  institute  an 
Action  in  the  Court  of  Session  against  the  heir  then  in  pos- 

2n 
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session,  for  compeUing  bim  or  her  to  pay  the  money  and  in* 
terest  thereof;  and  on  obtaining  a  deeree,  the  person  or  per- 
sons in  whose  favour  decree  shall  be  made,  shall  be  at  liberty 
to  use  every  kind  of  diligence  or  execution  authorised  by  the 
law  of  Scotland,  in  recovering  the  payment  of  debts,  except 
adjudication,  against  the  entailed  estate. 

X.  And  be  it  enacted,  That  in  case  any  heir  in  possessioa 
of  an  entailed  estate  shall  be  sued  for  payment  of  the  provi- 
sions granted  under  the  authority  of  this  act,  to  the  child  or 
children  of  any  former  heir  or  heirs,  he  or  she  shall  be  dis- 
charged in  all  cases  from  such  suit,  upon  assigning  or  efiec- 
tually  conveying  to  a  trustee,  to  be  named  by  the  Court  of 
Session,  one-third  part  of  the  clear  rents  or  proceeds  of  the 
entailed  estate,  payable  to  such  heir  in  possession  during  his 
or  her  life,  or  until  the  provisions  aforesaid  shall  be  paid  off; 
and  the  rents  so  assigned  and  conveyed  shall  be  applied  in 
payment  of  the  whole  subsisting  provisions  to  a  child  or  chil- 
dren, granted  under  the  authority  of  this  act. 

XL  And  be  it  further  enacted  and  declared,  That  for  and 
notwithstanding  of  any  clause  prohibitory,  irritant  or  reso- 
lutive, proviso,  matter  or  thing  in  any  deed  of  entail  con- 
tained to  the  contrary,  no  proprietor  of  any  entailed  estate 
in  Scotland  shall  be  held  to  have  committed  any  contraven- 
tion, or  to  have  incurred  any  irritancy  or  forfeiture^  for  or 
by  reason  of  such  proprietor  having  granted  any  of  the  pro- 
visions upon  or  out  of  an  entailed  estate  herein-before  au- 
thorised to  be  granted. 

XIL  And  be  it  further  enacted,  That  nothing  herein  con- 
tained shall  be  held  or  construed  to  diminish  the  powers  of 
the  heir  in  possession  of  any  such  entailed  estate  in  Scotland 
as  aforesaid,  in  regard  to  the  granting  of  provisions  to  his  or 
her  wife  or  husband,  or  to  his  or  her  child  or  children,  if  em- 
powered by  the  deed  of  entail  under  which  he  or  she  shall 
hold  such  ehtailed  estate,  to  grant  provisions  to  a  larger  ex- 
tent than  those  herein-before  specified ;  but  it  shall  not^be 
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lawful  in  any  case  to  grant  any  such  provision  as  is  herein- 
before autliorised  to  be  granted,  in  addition  to  any  provision 
authorised  to  be  granted  to  a  wife  or  husband,  or  to  a  child 
or  diildren,  under  any  deed  of  entaili  so  as  to  exceed  in  the 
whole  the  proportions  of  the  yearly  rent  or  yearly  value  of 
any  entailed  estate  herein-before  mentioned,  and  authorised 
to  be  granted  for  making  such  provisions  as  aforesaid. 

XIIL  And  be  it  enacted  and  declared,  That  the  powers 
given  and  granted  by  this  act,  and  by  the  said  recited  act  of 
the  tenth  year  of  the  reign  of  his  said  late  Majesty,  shall  in 
no  case  be  exercised  to  such  an  extent  as  to  deprive  the  heir 
in  possession  of  any  entailed  lands  and  estates  in  Scotland, 
of  more  than  two-third  parts  of  the  free  yearly  rent  or  free 
yearly  proceeds  of  the  same ;  and  the  CouTt  of  Session,  in 
either  division  thereof^  is  hereby  authorised  and  required,  in 
each  respective  case,  to  give  all  necessary  orders  for  relieving 
the  heir  in  possession  from  the  payment  of  more  than  such 
two^third  parts  of  the  said  free  yearly  rent  or  yearly  proceeds 
as  aforesaid,  by  authorising  such  heir  to  retain  any  excess  be- 
yond  the  same,  from  the  security  or  provision,  or  securities 
or  provisions  on  such  entailed  lands  and  estates,  which  shall 
be  least  entitled  by  the  law  of  Scotland  to  legal  preference. 

Sandford  on  the  Law  of  Entail. 

DECISIONS — ACT  1685. 

Baillie  v.  Sutherland,  26.  Feb.  1801,  Mor.  App.  No.  8,  voce 
«<  Tailzie:'— LockhBtt  v.  Stewart,  11.  July  1811.— Mac- 
lachlan,  27.  Jan.  1768,  15421.  — Dillon,  14.  Jan.  1780, 
154S2.  —  Spittol,  S.  Aug.  1781,  15617.  —  More,  2.  Feb. 
1753.  —  Ker  v.  Duke  of  Roxburgh,  5.  and  7.  July  1804^ 
14984.  —  Creditors  of  Hepburn  v.  the  Children,  8.  Feb. 
1758,  15507 — Creditors  of  Humbie,  8.  Feb.  1758,  affirm- 
ed. —  Henderson,  21.  Nov.  1815.  —  Paterson  v.  Broom- 
field,  29.  June  1784,  15618 — McDonald  r.ChishoUn,  27. 
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Feb.  1800,  App.  No.  6,  voce  "  TbtfetV."— Syme  i;  Dcwar, 
1.  Feb.  1803,  15619.  — Creditors  of  Douglas,  22.  Feb. 
1765. — Grant  v.  Gordon,  and  Russell  v.  Pearce,  31.  Jan. 
1792,  Mor.  10300.— Creditors  of  SmoUet,  14.  May  1801, 
App.  No.  12,  voce  "  Tailzie** —  Ferrier  v.  Duke  of  Rox- 
burgh, 10.  Dec.  1813 — Stewart  V.  Agnew,  5.  March  1784^ 
reversed,  31.  July  1822.  —  Dickson,  10.  March  1786, 
15534. —  Campbell,  29.  Nov.  1815.— Gordon  r.  Hay,  8. 
July  1777,  App.  No.  2,  voce  «  ratf2»e.'' —  Wellwood  r. 

Preston,  31.  May  1797,  15466 Steele  v.  Duncan,  12. 

May  1814. —  Scott  Moncrieffv.  Cuningham,  8.  March 
1804,  aflSrmed,  20.  July  1804. 

ACT  10.  GEO.  in.  c.  51.  §  9. 

Rae,  6.  Feb.  1760,  Mor.  15216.— M*DowaU,  17.  Dec.  1760, 

15259 Arbutbnot,  5.  Feb.  1772,  10424.— Morison,  S. 

Feb.  1787,  10425.— Bell,  14.  June  1814,  F.C.— Tod,14. 
Jan.  1822,  S.  &  D.  XL  113.— Scott  Nisbet  v.  Young,  16 
Nov.  1773.— Fraser  Tyder,  9.  March  1826,  S.  &  D.  IV. 
541. 


EPISCOPALIANS. 


After  the  episcopal  form  of  government  was  abolish' 
ed  from  Scotland,  those  who  professed  this  mode  of 
worship  were  much  molested  by  presbyterians.  For 
the  protection  of  all  persons  of  the  episcopal  persuasion 
in  Scotland,  thejict  10.  of  Q.  Anne,  cap.  6,  declares, 

That  it  shall  be  free  and  lawful  for  all  those  of  the  epis- 
copal communion  in  that  part  of  Great  Britain  called  Soot- 
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kuid,  to  meet  and  assemble  for  the  exercise  of  divine  wor- 
ship, to  be  performed  after  their  own  manner  by  pastors  or- 
dained by  a  protestant  bishop,  and  who  are  not  established 
ministers  of  any  church  or  parish,  and  to  use  in  their  con- 
gregations the  liturgy  of  the  Church  of  England,  if  they 
think  fit,  without  any  let,  hindrance,  or  disturbance  from  any 
person  whatsoever ;  and  all  sfaerifis  of  shires,  stewards  of 
stewartries,  and  magistrates  of  boroughs,  and  justices  of  the 
peace,  are  hereby  strictly  required  to  give  all  manner  of  pro- 
tection, aid,  and  assistance  to  such  episcopal  ministers,  and 
those  of  their  own  communion,  in  their  meetings  and  assem- 
blies for  the  worship  of  God,  held  in  any  town  or  place,  ex- 
cept parish-churches,  within  the  extent  and  jurisdiction  of* 
that  part  of  Great  Britain  called  Scotland. 

Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said. That  none  shall  presume  to  exercise  the  function  of  a 
pastor  in  the  said  episcopal  meetings  and  congregations,  ex- 
cept such  as  shall  have  received  holy  orders  from  the  hands 
of  a  protestant  bishop ;  and  that  every  person  who  shall  be 
called  or  i^pointed  to  be  a  pastor  or  minister  of  any  episco- 
pal congregation  or  assembly,  before  he  take  upon  him  to 
o£Bciate  as  pastor  of  the  said  congregation,  be  hereby  obliged 
and  required  to  present  his  letters  of  orders  to  the  justices 
of  peace,  at  their  general  or  quarter-sessions  to  be  held  for 
the  shire,  stewartry,  city,  town,  or  other  place  in  which  the 
said  episcopal  congregation  is  or  shall  be ;  and  that  the  said 
letters  of  orders  be  there  entered  on  record  by  the  register  or 
clerk  of  the  said  meeting  of  the  justices,  for  which  there 
shall  be  no  greater  fee  or  reward  taken  than  the  sum  of  one 
shilling. 

And  be  it  further  enacted  by  the  authority  aforesaid.  That 
all  ministers  of  the  Established  Church  of  Scotland,  and  all 
and  every  person  and  persons,  who  is  or  are  pastor  or  pas- 
tors, minister  or  ministers  of  any  episcopal  congregation  in 
Scotland,  shall  be  obliged,  and  are  hereby  required,  on  or 
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before  the  1st  day  of  August  next  to  come,  to  take  and  sub- 
scribe the  following  oaths,  in  snch  manner,  and  under  such 
penalties,  as  all  officers,  civil  and  military,  in  Scotland  are 
obliged  to  take  the  oath  recited  in  the  fourteenth  act  oS  the 
sixth  year  of  her  Majesty's  reign,  (intituled.  An  act  for  the 
better  security  of  her  Majesty's  perscm  and  gOTernment): 
And  that  all  ministers  of  the  Established  Church  of  Scot- 
land, hereafter  to  be  admitted  into  their  respective  chniches 
or  benefices,  and  all  and  every  person  and  persons,  who 
shall  hereafter  be  pastor  or  pastors,  minuter  or  ministers  of 
any  episcopal  congregation,  shall,  before  snch  admissioa  or 
exercise  of  their  respective  functions,  be  obliged  to  take  and 
subscribe  likewise  the  following  oaths,  in  the  same  manner, 
and  under  the  same  penalties  above  mentioned. 

The  act  19*  of  Geo.  II.  cap.  SB,  '<  more  eflfectual- 
ly  to  prohibit  and  prevent  pastors  or  ministers  from 
officiating  in  episcopal  meeting-houses  in  Scotland, 
without  duly  qualifying  themselves  according  to  law, 
^*  and  to  punish  persons  from  resorting  to  any  meeting- 
"  houses  where  such  unqualified  pastors  or  ministers 
**  shall  officiate,**  declares, 

That  all  and  every  the  sheriflk  of  shires,  stewards  ofstew- 
artries  in  Scotland,  and  their  deputies,  and  the  magistrates  of 
royal  boroughs,  shall,  and  they  are  hereby  authorised  end 
strictly  required,  with  all  convenient  speed,  on  or  before  the 
first  day  of  November,  in  the  year  of  our  Lord  1746^  to  in- 
quire, by  examination  of  witnesses  upon  oath,  or  other  ere* 
dible  information,  into  the  number  and  situation  of  the  epis- 
copal meeting-houses  within  their  respective  jurisdictioDS 
« and  shall  cause  lists  to  be  made  of  the  same^  and  to  be  entered 
and  inserted  in  a  book  which  shall  be  provided  and  kept  for 
that  purpose,  by  the  clerks  belonging  to  their  jorisdictioDs 
respectively,  and  shall  forthwith  transmit  true  copies  thereof 
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to*  the  derk  of  each  House  of  Parliament,  to  be  laid  before 
the  said  Houses  respectively  at  their  next  meeting. 

And  be  it  further  enacted  by  the  authority  aforesaid.  That 
eveiy  person  who  now  is  pastor  or  minister  of  any  episco- 
pal congregation  of  Scotland,  shall,  and  he  is  hereby  requir- 
ed, on  or  before  the  first  day  of  September,  in  the  year  of 
our  Lord  1740,  to  produce  to  the  clerk  of  the  shire^  stew- 
artry,  or  borough  where  his  meeting-house  is  situated,  a  cer- 
tificate from  the  proper  officer,  of  his  having  qualified  him- 
self by  taking  the  oaths  to  his  Majesty  appointed  by  law,  of 
whidi  certificate  the  derk  shall  forthwith  make  an  entry  in 
the  said  book  appointed  for  keeping  a  list  or  register  of  the 
meeting-houses  within  that  jurisdiction ;  which  entry  shall 
express  the  name  of  the  minister  whom  the  certificate  con- 
cerns, and  the  situation  and  description  of  the  meeting-house 
where  he  officiates  as  minister  or  pastor ;  copies  of  which 
entries  shall  likewise  be  transmitted  by  the  said  clerk  to  the 
clerk  of  each  House  of  Parliament  for  the  purpose  afore- 
said ;  and  the  said  clerk  of  such  shire,  stewartry,  or  bo- 
rough, shall  likewise  deliver  two  attested  copies  of  such  cer- 
tificate to  such  pastor  or  minister,  one  of  them  to  be  by  him 
fixed  on  the  outside  of  the  meeting-house  where  he  shall  of- 
ficiate, on  or  near  the  door  thereof,  and  the  other  in  some 
conspicuous  place  within  such  meeting-house;  for 'each  of 
which  last-mentioned  copies,  the  sum  of  sixpence  Sterling 
shall  be  paid,  and  no  more- 

And  be  it  further  enacted  by  the  authority  aforesaid. 
That  every  pastor  or  minister  who  shall,  at  any  time  after 
the  said  first  day  of  September,  officiate  in  any  episcopal 
meeting-house  or  congregation,  shall,  as  often  as  he  shall  so 
officiate,  at  some  time  during  the  exercise  of  divine  service 
in  such  episcopal  meeting-house  or  congregation,  pray  for 
the  King's  most  excellent  Majesty,  his  heirs  or  successors, 
by  name,  and  for  all  the  Royal  Family,  in  the  same  form  of 
words  as  his  Majesty,  his  heirs  or  successors,  and  the  Royal 
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Family,  are  or  shall  be  directed  by  lawful  authority  to  be 
prayed  for  in  the  prayers  for  the  Royal  Family,  contained 
in  the  liturgy  of  the  Church  of  England. 

And  be  it  further  enacted,  That  the  said  sheriffi,  stewards, 
and  their  deputies,  and  magistrates  of  boroughs,  shall  be  ob- 
liged, and  they  are  hereby  strictly  enjoined  and  required, 
immediately  after  the  1st  day  of  November,  forthwith  to  shot 
up>  or  cause  to  be  shut  up,  the  doors  of  the  meeting-houses, 
or  other  places  where  such  episcopal  assemblies  or  meetings 
have  been  or  shall  beheld,  whereof  the  pastor  or  minister  shall 
not  have  produced  to  their  clerks  respectively  the  certificsteof 
his  having  been  qualified  as  aforesaid,  or  wherein  his  Majesty, 
his  heirs  or  successors,  and  the  Royal  Family,  shall  not  be 
prayed  for  in  express  words,  in  the  manner  before  directed; 
and  shall  not  again  give  access  to  the  said  houses,  or  other 
places  of  meeting,  until  the  proprietor,  tenant,  or  possessor 
thereof  shall  enact  himself,  with  one  or  more  sufficient  sureties, 
in  the  court  books  of  the  said  sheriff,  steward,  or  royal  bo- 
roughy  under  the  penalty  of  one  hundred  pounds  Sterling  mo- 
ney, to  be  paid  to  the  said  judges  or  magistrates,  for  the  use  of 
his  Majesty,  that  he  or  she  shall  not  permit  or  suffer  such 
house  or  place  to  be  employed  or  made  use  of  as  an  episco- 
pal meeting-house,  by  any  pastor  or  minister  not  qualifying 
himself  as  aforesaid,  and  conforming  to  the  regulations  be- 
fore mentioned,  at  any  time  thereafter,  during  such  time  as  be 
or  she  shall  continue  proprietor,  tenant  or  possessor  thereof. 

And  be  it  further  enacted.  That  if  any  person  shall,  from 
and  after  the  said  first  day  of  September,  presume  to  enter 
upon,  or  exercise  the  function  of  a  pastor  or  minister  of  any 
episcopal  meeting  or  congregation  in  Scotland,  yrithout  ha- 
ving first  caused  his  letters  of  orders  to  be  entered  on  re- 
cord, or  registered,  or  without  having  first  qualified  hiniself 
by  taking  and  subscribing  the  oaths,  in  such  manner  as  all 
officers,  civil  and  military,  in  Scotland,  are  by  law  obliged  to 
take  and  subscribe  the  same,  or  without  having  first  pro- 
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daced,  and  caused  to  be  entered,  in  the  manner  berein-before 
du^cted,  in  the  books  to  be  kept  by  the  clerk  of  the  sberifi^ 
stewards  or  borough  courts  respectively  where  such  person 
proposes  to  officiate  as  a  pastor  or  minister,  his  name  and 
place  of  abode,  and  the  place  where  his  meeting  is  to  be 
held,  and  the  certificate  of  his  having  taken  and  subscribed 
the  oaths  as  aforesaid ;  or  in  case  any  person  who  shall  offi- 
ciate as  a  pastor  or  minister  in  any  such  episcopal  meeting- 
house or  congregation,  shall  not,  as  often  as  he  shall  so  of- 
ficiate, at  some  time  during  divine  service,  pray  for  his  Ma- 
jesty by  name,  his  heirs  or  successors,  and  all  the  Royal 
Family,  in  the  manner  herein-before  directed,  every  person 
so  offiinding  in  any  of  the  premises,  being  thereof  lawfully 
convicted  before  any  two  or  more  justices  of  the  peace,  or 
before  any  other  judge  competent  of  the  place  summarily, 
shall,  for  the  first  ofience,  suffer  imprisonment  by  the  space 
of  six  months ;  and  for  the  second,  or  any  subsequent  offence, 
being  there<^  lawfully  convicted  before  the  Court  of  Justi- 
ciary, or  in  any  of  the  circuit  courts,  shall  be  adjudged  to  be 
tran^iorted,  and  shall  accordingly  be  transported  to  some 
of  his  Majesty's  plantations  in  America  for  life ;  and  in  case 
any  person  adjudged  to  be  so  transported  shall  return  into, 
or  be  found  in  Great  Britain,  then  every  such  person  shall 
suffer  imprisonment  for  life. 

And  for  the  better  ascertaining  what  shall  be  deemed  an 
episcopal  meeting-house  within  the  true  intent  and  meaning 
of  this  act,  and  to  prevent  evasions  thereof,  be  it  further 
enacted  and  declared.  That  any  meeting,  assembly,  or  con- 
gregation in  Scotland,  where  there  shall  be  five  persons  or 
more  assembled  or  met  together  to  hear  divine  service,  over 
and  besides  those  of  the  household,  if  it  be  in  any  house  where 
there  is  a  family  inhabiting,  or  if  it  be  in  an  house  or  place 
where  there  is  no  family  inhabiting,  then  where  any  such  five 
or  more  persons  shall  be  so  assembled  and  met  together  to 
hear  divine  service,  and  where  divine  service  shall  be  per- 
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formed  by  a  pastor  or  minister  being  ofi  or  professing  to  be 
of  the  episcopal  communion,  every  such  meeting,  assembly, 
or  congregation,  shall  be  deemed  and  taken  to  bean  episco* 
pal  meeting-house  withip  the  true  intent  and  meaning  of  this 
act 

And  be  it  further  enacted  by  the  authority  aforesaid,  That 
the  said  sheriffs  and  stewards,  and  their  deputies,  and  the 
magistrates  of  royal  boroughs,  shall  be  obliged,   and  are 
hereby  strictly  enjoined  and  required  hereafter,  from  time  to 
time,  to  make  diligent  inquiry  within  their  respective  juris- 
dictions, concerning  any  offences  that  shall  be  committed 
against  this  act,  or  the  other  laws  now  in  being,  ocmcemiog 
the  pastors  or  ministers  officiating  in  any  episcopal  meeting- 
house in  Scotland ;  and  whenever  they  shall  find  that  any 
meeting-house,  within  their  jurisdiction,  hath  been  setup  or 
maintained  without  such  entry  being  made  as  aforesaid,  or 
that  the  pastor  or  minister  officiating  in  any  episcopal  mee^ 
ing-house  hath  been  guilty  of  neglecting  to  pray,  in  express 
words,  for  his  Majesty,  his  heirs  or  successors,  byname, 
and  all  the  Royal  Family,  in  the  manner  herein-before  di- 
rected, they  are  hereby  authorised  and  required  to  cause  such 
offences  to  be  prosecuted  before  them,  and  to  shut  up,  or 
otherwise  suppress  such  meeting-houses,  and  to  inflict  the 
penalties  imposed  by  this  or  other  acts  against  the  ministers 
or  pastors  officiating  therein  in  such  manner  as  is  not  allow- 
ed by  law :  And  in  case  any  informadon  shall  be  given  to  the 
said  sherifis,  stewards,  or  their  deputies,  or  to  the  magis- 
trates of  royal  boroughs ;  or  if  it  shall  appear  to  any  of  thero, 
upon  such  inquiry  as  aforesaid,  that  any  ofienoe  has  been 
committed  against  this  act,  for  which  the  penalty  of  trans- 
portation, or  imprisonment  for  life,  is  hereby  inflicted,  then 
such  sheriff,  steward,  his  deputy,  or  other  magistrate,  shall 
cause  intimation  to  be  made  thereof  in  writing,  to  his  Ma* 
jesty's  advocate  for  Scotland,  who  is  hereby  required  to  pro- 
secute the  same  with  effect. 
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And  be  it  further  enacted  by  the  anthority  aforesaid.  That 
if  any  person,  at  any  time  after  the  said  first  day  of  Septem- 
ber, shall  resort  to^  or  frequent  any  episcopal  meeting-house 
or  congregation  in  Scotland,  whereof  the  pastor's  or  minis- 
ter's letters  of  orders  shall  not  be  entered  on  record,  or  re- 
gistered as  aforesaid,  or  whereof  a  certificate  of  the  pastor 
or  minister's  having  taken  the  oaths,  and  bis  name  and  place 
of  abode,  and  also  the  place  where  his  meeting  is  to  be 
held,  shall  not  be  entered  according  to  the  directions  of  this 
act,  or  where  the  pastor  or  minister  shall  not  pray,  in  ex* 
press  words,  for  his  Majesty,  his  heirs  or  successors,  by 
name,  and  all  the  Royal  Family,  in  the  manner  before  di- 
rected, every  person  so  offending,  who  shall  not,  within  the 
space  of  five  days,  give  information  of  such  illegal  meeting 
to  some  proper  magistrate,  such  person  so  offending,  and 
being  thereof  lawfully  convicted  before  any  two  or  more  of 
his  Majesty's  justices  of  the  peace,  or  before  any  other  judge 
competent  of  the  place  summarily,  shall,  for  the  first  ofience, 
forfeit  the  sum  of  five  pounds  Sterling  money ;  one  moiety 
thereof  to  the  use  of  his  Majesty,  hi»  heirs  or  successors, 
and  the  other  moiety  to  the  use  of  such  person  who  shall 
give  information  of  the  said  ofience,  and  suffer  imprisonment 
by  the  space  of  six  months,  unless  or  until  the  same  be  paid ; 
and  for  the  second,  or  any  subsequent  offence,  being  thereof 
lawfully  convicted  before  the  Court  of  Justiciary,  or  in  any 
of  the  circuit  courts,  shall  sufier  imprisonment  for  the  space 
of  two  years  from  the  date  of  such  conviction. 

And  be  it  enacted  by  the  authority  aforesaid,  That  from 
and  after  the  said  first  day  of  September,  no  letters  of  orders 
of  any  pastor  or  minister  of  any  epbcopal  meeting  or  con- 
gregation  in  Scotland,  shall  be  deemed  sufficient,  or  be  ad- 
mitted to  be  registered,  but  such  as  have  been  given  by  some 
bishop  of  the  Church  of  England,  or  of  Ireland ;  or  in  case 
any  letters  of  orders,  other  than  such  as  are  before  described, 
shall  be  registered,  such  registration  shall  be  deemed  null 
and  void  to  all  intents  and  purposes. 


4S8  EPISCOPALIANS. 

Provided  always,  That  every  proseoution  for  any  offeftoe 
committed  against  this  act,  shall  be  commenced  within  the 
space  of  twelve  months  after  such  ofience  committed,  and  not 
afterwards. 

And  whereas  it  is  just  and  necessary  to  provide,  that  those 
who  give  reason  to  suspect  their  being  disaffected  to  his  Ma- 
jesty's person  and  government,  and  the  present  happy  esta- 
blishment, by  their  frequenting  or  resorting  to  such  illegal 
meeting*hou$es,  where  his  Majesty  is  not  prayed  for  b  ex- 
press words,  should  be  restrained  from  the  power  of  hurting 
that  establishment  to  which  they  shew  such  disaffection;  be 
it  therefore  further  enacted  by  the  authority  aforetoid,  That 
from  and  after  the  said  first  day  of  September,  no  Peer  of 
Scotland  shall  be  capable  of  being  elected  one  of  the  sbOeen 
Peers,  to  sit  and  vote  in  the  House  of  Peers  in  the  Parlia- 
ment of  Great  Britain,  or  of  voting  in  the  election  of  any  of 
the  said  sixteen  Peers,  who  shall  have,  at  any  time  within 
one  year  preceding  such  election,  been  twice  present  at  di- 
vine service  in  any  episcopal  meeting  or  congregation  in 
Scotland,  not  held  and  allowed  in  pursuance  of  an  act  made 
in  the  tenth  year  of  the  reign  of  Queen  Anne,  intituled.  An  act 
to  prevent  the  disturbing  those  of  the  episcopal  communion, 
in  that  part  of  Great  Britain  called  Scotland,  in  the  exercise 
of  their  religious  worship,  and  in  the  use  of  the  liturgy  of  the 
Church  of  England ;  and  for  repealing  the  ac^  passed  in  the 
Parliament  of  Scotland,  intituled,  Act  against  irregular  bap- 
tisms and  marriages;  or  which  shall  not,  after  the  said  first 
day  of  September,  be  registered  according  to  the  directions 
of  this  act ;  or  where  the  pastor  or  minister  officiating  did 
not,  in  express  words,  pray  for  his  Majesty,  his  heirs  or  suc- 
cessors, by  name,  and  for  all  the  Royal  Family  ^  and  it  shall 
be  competent  for  any  Peer  of  Scotland,  present  at  the  elec- 
tion of  the  said  sixteen  Peers,  or  of  any  of  them,  to  make 
this  objection,  and  to  prove  the  same  by  a  witness  or  wit* 
nesses  upon  oath,  or  by  referring  it  to  the  oath  of  the  Peer 
so  objected  to;  which  oath  the  Lord  Clerk- Register,  or 
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either  of  the  two  clerks  of  session,  appointed  by  him  to  of- 
ficiate in  his  name  at  such  election  of  sixteen  Peers^  or  of 
any  of  them,  is  hereby  empowered  to  administer ;  and  in 
case  the  same  shall  be  proved,  or  the  Peer  so  objected  to 
shall  admit  the  fact,  or  refuse  to  depose  concerning  it,  he 
shall  be,  and  is  hereby  disqualified  from,  and  rendered  inca- 
pable of  voting,  or  being  chosen  at  any  such  election  as  afore- 
said ;  but  such  admission,  or  confession  upon  oath,  or  other- 
wise so  made  at  such  meeting,  assembled  for  any  such  elec* 
tion,  shall  not  be  made  use  of,  or  given  in  evidence  against 
any  such  Peer,  upon  any  prosecution  for  any  penalty  inflict* 
ed  by  this  or  any  former  act  of  Parliament. 

And  be  it  further  enacted  by  the  authority  aforesaid,  That 
from  and  after  the  said  first  day  of  September,  no  person 
shall  be  capable  of  being  elected,  or  of  voting  in  any  election 
of  a  member  of  Parliament  for  any  shire  or  borough,  in  that 
part  of  Great  Britain  called  Scotland,  or  of  being  elected,  or 
voting  in  the  election  of  a  magistrate  or  counsellor  for  bo- 
roughs, or  of  a  deacon  of  crafts  within  burgh,  or  of  a  collec- 
tor or  clerk  of  the  land-tax  or  supply,  who  shall  have,  at  any 
time  within  one  year  preceding  such  election,  been  twice 
present  at  divine  service  in  any  episcopal  meeting  or  con- 
gregation in  Scotland  not  held  and  allowed  in  pursuance  of 
the  said  act  made  in  the  tenth  year  of  the  reign  of  Queen 
Anne,  or  which  shall  not,  after  the  said  first  day  of  Septem- 
ber, be  registered  according  to  the  directions  of  this  act,  or 
where  the  pastor  or  minister  ofiiciating.did  not,  in  express 
words,  pray  for  his  Majesty,  his  heirs  or  successors,  by 
name,  and  for  all  the  Royal  Family ;  and  it  shall  be  compe- 
tent for  any  candidate  or  member  of  the  meeting,  assembled 
for  any  such  election,  to  make  this  objection,  and  to  prove 
the  same  by  a  witness  or  witnesses,  upon  oath,  or  by  refer- 
ring it  to  the  oath  of  the  person  objected  to,  which  oath  the 
preses  or  clerk  of  such  meeting  is  hereby  empowered  to  ad- 
minister ;  and  in  case  the  same  shall  be  proved,  or  the  per- 
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son  so  objected  to  shall  admit  the  fact,  or  refuse  to  depose 
concerning  it,  he  shall  be,  and  is  hereby  disqualified  from, 
and  rendered  incapable  of  voting,  or  being  chosen  at  any 
such  election  as  aforesaid ;  but  such  admission,  or  confes- 
sion upon  oath,  or  otherwise,  so  made  at  such  meeting,  as- 
sembled for  any  such  election,  shall  not  be  made  use  of,  or 
given  in  evidence  against  any  such,  person,  upon  any  prose- 
cution, for  any  penalty  inflicted  by  this  or  any  former  act  of 
Parliament 

And  be  it  further  enacted  by  the  authority  aforesaid,  That 
if  any  person  or  persons,  at  any  time  after  the  said  first  day 
of  September,  either  peers  or  commoners,  who  have,  or  shall 
have  any  office  or  offices,  civil  or  military,  in  that  part  of 
Great  Britain  called  Scotland,  shall  resort  to,  or  frequent 
any  episcopal  meeting-house  or  congregation  in  Scotland, 
whereof  the  pastor's  or  minister's  letters  of  orders  shall  not 
be  entered  on  record,  or  registrate  as  aforesaid,  or  whereof  a 
certificate  of  the  pastor  or  minister's  having  taken  the  oaths, 
and  his  name,  or  place  of  abode,  and  also  the  place  where 
his  meeting  is  to  be  held,  shall  not  be  entered  according  to 
the  directions  of  this  act;  and  where  the  pastor  or  minister 
shall  not  pray,  in  express  words,  for  his  Majes^,  his  heirs 
or  successors,  by  name,  and  all  the  Royal  Family,  in  the 
manner  before  directed,  every  person  so  offisndin^^  being 
thereof  lawfully  convicted  before  any  two  or  more  of  his  Ma- 
jesty's justices  of  the  peace,  or  before  any  other  judge  com- 
petent of  the  place,  shall  be  disabled  from  thenceforth  to 
hold  such  office  or  offices,  and  shall  forfeit  the  same;  and 
shall  be  adjudged  incapable  to  bear  any  office,  civil  or  mili- 
tary, in  that  part  of  Great  Britain  called  Scotland,  for  the 
space  of  one  year  from  and  after  the  date  of  such  conviction* 

And  be  it  enacted  by  the  authority  aforesaid,  That  in  case 
any  of  the  said  judges  or  magistrates  shall  be  guilty  of  any 
wilful  neglect  or  omission  of  their  duty  in  the  premises,  they 
shall  forfeit  the  sum  of  fifty  pounds  Sterling,  Mies  guoUes; 
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one  moiety  thereof  to  the  informer,  the  other  to  be  disposed 
ci  for  the  use  of  the  poor  of  the  parish  where  the  offender 
shall  be  resident  for  the  time  being,  to  be  recovered  by  sum- 
mary complaint  before  the  Court  of  Session,  or  by  prosecu- 
tion before  the  Court  of  Justiciary  at  Edinburgh,  or  at  the 
circuit  courts  of  Justiciary. 

And  the  statute  S2.  of  Geo.  III.  cap.  63,  **  for 
"  granting  relief  to  pastors,  ministers  and  lay  persons 
''  of  the  episcopal  communion  in  Scotland,''  is  in  the 
following  terms : 

**  Whereas,  by  several  acts  of  Parliament  now  in  force, 
'*  disabilities,  forfeiture  and  penalties  have  been  imposed  in 
**  certain  cases  upon  persons  frequenting,  resorting  to,  or  of- 
**  dating  in  certain  episcopal  chapels  and  meeting-houses  in 
**  Scotland :  And  whereas  there  is  sufficient  reason  to  believe, 
**  that  the  pastorsi  ministers  and  laity  of  the  episcopal  com- 
*^  munion  in  Scotland  are  now  well  attached  to  his  Majesty's 
*^  person,  family,  and  government :  And  whereas  it  is  just 
^  and  reasonable  that  such  of  them  as  are  willing,  in  a  pro- 
*'  per  manner,  to  manifest  such  attachment,  should  receive 
*^  relief  with  respect  to  certain  disabilities,  forfeitures,  and 
**  penalties,  in  the  said  acts  mentioned  :''  Be  it  enacted,  That 
so  much  of  an  act  passed  in  the  tenth  year  of  the  reign  of 
her  late  Majesty  Queen  Anne,  intituled.  An  act  to  prevent 
the  disturbing  those  of  the  episcopal  communion,  in  that  part 
of  Great  Britain  called  Scotland,  in  the  exercise  of  their  re- 
ligious worship,  and  in  the  use  of  the  liturgy  of  the  Church 
of  England,  and  for  repealing  the  act  passed  in  the  Parlia- 
ment of  Scotland,  intituled,  an  **  Act  against  irregular  bap- 
^*  tisms  and  marriages ;"  and  also  so  much  of  an  act  pars- 
ed in  the  fifth  year  of  the  reign  of  his  late  Majesty  King 
George  the  First,  Intituled,  An  act  for  making  more  effectual 
the  laws  appointing  the  oaths,  for  security  of  the  government, 
to  be  taken  by  ministers  and  preachers  in  churches  and  meet- 
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ing-houses  in  Scotland;  and  also  so  much  of  an  act  passed  in 
the  nineteenth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  intituled,  An  act  more  effectually  to  prohi- 
bit and  prevent  pastors  or  ministers  from  officiating  in  epbco** 
pal  meeting-houses  in  Scotland,  without  duly  qualifying  them^ 
selves  according  to  law  ;  and  to  punish  persons  for  resorting 
to  any  meeting-houses  where  such  unqualiBed  pastors  or  mi- 
nisters shall  officiate ;  and  also,  so  much  of  an  act  passed  in 
the  twenty-first  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  intituled,  An  act  to  amend  and  enforce 
so  much  of  an  act  made  in  the  nineteenth  year  of  his  Ma- 
jesty's reign,  as  relates  to  the  more  effectual  disarming  the 
Highlands  in  Scotland,  and  restraining  the  use  of  the  High- 
land dress,  and  to  masters  and  teachers  of  private  schools, 
and  chaplains,  and  to  explain  a  clause  in  another  act  made 
in  the  same  year  relating  to  letters  of  orders  of  episcopal  mi- 
nisters in  Scotland,  and  to  oblige  persons  allowed  to  carry 
arms,  and  the  directors  of  the  bank  there,  and  certain  per- 
sons belonging  to  or  practising  in  the  Courts  of  Session  and 
Justiciary,  to  take  the  oaths ;  and  to  repeal  some  clauses  in 
an  act  made  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  George  the  First,  whereby  certain  encouragements  are 
given  to  landlords  and  tenants  in  Scotland,  who  should  con- 
tinue in  their  duty  and  loyalty  to  his  said  late  Majesty,  and  for 
other  purposes  therein  mentioned,  as  relate  to  the  impose 
ing  any  penalties,  forfeitures,  or  disabilities  on  any  person 
or  persons  for  or  on  account  of  his  or  their  frequenting  or 
resorting  to  any  episcopal  chapel  or  meeting-house  in  Scot- 
land, or  any  person  or  persons  for  or  on  account  of  his  or 
their  officiating  at  any  such  chapel  or  meeting-house,  shall 
be  and  the  same  are  hereby  repealed. 

IL  Provided  always,  and  be  it  enacted  by  the  author!^ 
foresaid.  That  every  person  who  shall  exercise  the  function 
of  a  pastor  or  minister  in  any  episcopal  chapel,  meeting- 
house, or  congregation  in  Scotland,  shall,  within  six  months, 
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to  be  reckoned  rrom  and  iifler  tbe  first  day  of  July  in  the  pre- 
sent year  of  onr  Lord  179S,  or  at  lome  other  time  previous 
to  his  ozerciitng  the  said  functioa,  take  and  lubscribe  the  oath 
of  allegiance,  afajnration  and  asanrance,  in  such  manner  as  nil 
officers,  civil  and  military,  io  ^Scotland,  are  now  by  law  obli- 
ged to  take  and  subscribe  the  same ;  aod  shall  also  subscribe, 
at  the  same  time  and  place^  a  declaration  of  his  assent  to  the 
thirty-nine  articles  of  tbe  Church  of  England,  as  contained 
in  the  act  passed  m  tbe  thirteenth  year  of  the  reign  of  Queen 
Elizabeth,  in  the  words  ficdlowing,  viz. : 

"  I,  A.  B.,  pastor  of  a  congr^a^n  of  persons  in  the  epis- 
«  copal  communion  in  Scotland,  meeting  for  divine  worship 
"at  in  the  county  of  do 

**  wilBo^y  and  ex  mnmo  subscribe  to  the  book  of  articles  of 
**  religion  agreed  upon  by  the  archbuhops  and  bishops  of 
"  both  provinces  of  the  realm  of  England,  and  the  whole 
"  clergy  tbereof^  in  the  convocation  holden  at  London,  in 
"theyearof  our  Lord  156S;  and  I  do  acknowledge  all  and 
**  every  the  articles  therein  contained,  bding  in  number  thir- 
**  ^-nine,  besides  the  ratification,  to  be  agreeable  to  tbe  word 
"of  God." 

III.  Provided  slso^  aod  be  h  further  enacted  by  Uie  au- 
thority aforesud,  Hiat  every  person  who  now  does  or  shall 
hereafter  csAxsise  the  function  of  a  pastor  or  minister  of  any 
episcq)al  chapel  or  meettng-faonse  in  Scotland,  shall,  and 
be  is  herebyrequired,within  six  montfas,to  be  reckoned  from 
and  after  tbe  first  day  of  July  in  this  present  year  1798,  or  at 
some  time  before  his  exercising  the  said  function,  to  produce 
to  the  clerk  of  the  shirs,  stewartiy,  or  borough,  where  his 
meeting-house  is  situated,  a  certificate  from  the  proper  offi- 
cer of  his  having  qualified  himself  by  taking  and  subscribing 
the  said  oaths,  and  a  certificate  from  such  officer  of  bis  ha- 
ving subscribed  to  the  said  articles  above  mentioned;  of 
which  respective  certificales  the  clerk  shall  forthwith  make 
an  entry  in  the  book  appointed  for  keeping  a  list  or  register 
Se 
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of  the  meeting-houses  within  that  juriadiction^  which  «Btry 
shall  express  the  name  of  the  minister  whom  the  said  oorlj- 
ficates  oonc^n,  and  the  situation  and  description  lof  the  meet- 
ing-house where  he  officiaties  or  sbaU^ftoiatc^  asminialeror 
pastor ;  copies  of  which  entries  shall  likewise  be  transmitted 
by  the  said  clerk  to  the  derk  of  each  House  of  Parliament, 
to  be  laid  before  the  said  houses  raspcctiveljr  at  their  next 
meeting :  and  the  said  clerk  of  such  shire,  stswartry,  or  bo- 
rough, shall  likewise  d^Ter  two  attested  copies  of  each  of 
the  said  certificates  to  such  pantor  or  minister^  one  copy  of 
each  of  such  certificates  to  be  by  <hiiti  fixed  on  the  outside 
of  the  meeting-choose  where  he  officiates,  or  shall  officiate^  on 
or  near  the  door  thereof,and  the  other  in  some  conspicoons 
place  within  auch  meeting-house;  for  each  and  erery  of  which 
last-mentioned  copies,  theismn  of  sixpenoe  steriiog  ahdl  be 
pmd,  and  no  more. 

IV.  And  be  it  fiirther  eiuiGted  by  the  authority  aforesaid, 
That  if  any  such  pastor  or  minister,  at  any  time  after  six 
months,  to  be  reckoned  fnon  and  after  the  said  first  ^day  of 
July,  shall  officiate  ms  a  pastor  or  miniitdr  in  aay  aach  epis- 
copal chapel  or  meeting-house,  without  having  taken  aad 
subscribed  die  oaths  and  articbs  faresaiJ»  attklfimdticed  cer- 
tificates thereof  w^oordiog  to  thedtrecdonsof^Hsactyereiy 
suck  minister  or  pastor  so  oflhndiBg  is  any  of  the  preonfes 
shall,  for  the  first  ofimico,  belqg  bwfiilly  oonrkted  thereof, 
forfeit  the  sum  of  twenty  fxmsds  aterling,  one  mmety  diere- 
of  to  the  informer,  die  other  <to  be.  disposed  of  far  the  use  of 
the  poor  of  the  pariah  where  nditifeBoe  shall  be  commit- 
ted ;  and  for  the  second  oftnee,  shall  be^  on  lawfisl  convic- 
tion thj&reof,  decfaoed  incapable  df  »offimating  aa  pssti»r  or 
minister  of  any  such  episcopal  dhapei  m  meetiag-honse  as 
aforesaid,  during  the  space  df  three  years. 

V.  Provided  also,  and  be  it  forther  enacted.  That  everj 
such  pastor  or  minister  as  aforesaid,  wlio  ihoU  at  any  time 
after  fix  months,  to  be  reckoned  from  and  after  the  siid  first 
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day  of  Joly,  officiate  in  any  episcqsal  chapel  or  meeting- 
house as  aforesaid,  shall,  as  often  as  he  shall  so  officiate,  at 
soDe  time  during  the  exercise  of  divine  service  in  such  epis- 
copal raeelkig«boiise  or  c(»gregation,  pray  for  the  King's 
most  excellent  Migesty  by  name,  for  his  Majesty's  heirs  or 
snccessora,  and  for  all  the  Royal  Family,  in  the  same  form  of 
words  as  his  Majesty,  his  heirs  or  successors,  and  the  Royal 
Family  are  or  shall  be  directed,  by  lawful  authority,  to  be 
prayed  for  to  the  prayers  for  the  Royal  Family  contained  in 
the  Litorgy  of  the  Church  of  England* 

VL  And  be  it  farther  enacted.  That  in  case  any  person 
shall,  at  any  time  after  six  months,  to  be  reckoned  from  btkI 
after  the  said  Ist  day  of  July,  ofiiciate  as  a  pastor  or  mini.sN 
ter  in  any  such  episcopal  chapel  or  meeting-house,  as  aforc- 
snd,  and  shall  not,  as  often  as  he  shall  so  officiate,  at  some 
time  during  divine  service,  pray  for  his  Majesty  by  namo, 
for  his  Majesty's  hdrs  or  successors,  and  for  all  the  Royal 
Family,  in  the  manner  herein-before  directed,  every  person 
so  ofibnding  in  any  of  the  premises  shall,  for  the  first  of- 
fenoe,  being  lawfully  convicted  thereof  forfeit  the  sum  of 
twenty  pounds  Sterling,  to  be  distributed  in  such  manner  as 
tonching  the  other  penalties  in  this  act  is  hereii^-before  di- 
rected ;  and  for  the  second  offence,  shall,  upon  lawful  con- 
viction thereof,  be  declared  incapable  of  officiating  as  pas^ 
tor  or  misister  of  any  sudi  episcopal  chapel  or  meeting-house 
as  aforesaid,  during  the  space  of  three  years. 

VII.  And  be  it  forther  enacted  by  the  authority  foresaid. 
That  if  any  pastor  or  minister  of  any  episcopal  chapel  or 
meeting-honse  in  Scotland  shall  offishd  in  any  of  the  pre- 
mises herein-befbre  mentioned,  such  pastor  or  ministeif  so 
oftnding  ahall  be  inqapable  of  voting  in  any  electicm  of  a 
member  of  Parliament  for  any  shire  or  borough  in.that  |>art 
of  Great  Britain  called  Scotland,  or  of  voting  in  the  election 
of  a  magistrate  or  counsjeUor  for  boroughs,  or  of  a  deaoee  of 

2x2 
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crafts  within  borough,  or  o(  a  collector  or  clerk  of  the  land* 
tax  or  supply. 

VIIL  Provided  always,  and  be  it  further  enacted  by  the  au- 
thority foresaid,  That  every  assembly  of  persons  for  religious 
worship  in  any  such  episcopal  chapel  or  meeting-house  as 
aforesaid,  shall  be  held  with  doors  not  locked,  barred,  bolt- 
ed, or  otherwise  fastened  during  such  assembly. 
•  IX.  Provided  also,  and  be  it  further  enacted,  That  oo 
person  exercising  the  function,  or  assuming  the  office  and 
character  of  a  pastor,  or  minist^*  of  any  order,  in  the  epis- 
copal communion  in  Scotland  as  aforesaid,  shall  be  capable 
of  taking  any  benefice,  curacy,  or  other  spiritual  promotion, 
within  that  part  of  Great  Britain  called  England,  the  doni- 
nion  of  Wales,  or  town  of  Berwick  upon  Tweed,  or  of  offi- 
ciating in  any  church  ot  chapel  within  the  same,  where  the 
Liturgy  of  the  Church  of  England  as  now  by  law  established 
is  used,  unless  he  shall  have  been  lawfully  ordained  by  some 
bishop  of  the  Church  of  England,  or  of  Ireland. 

X.  Provided  also,  and  be  it  further  enacted  by  the  au- 
thority  aforesaid,  That  if  any  person,  at  any  time  after  six 
months,  to  be  reckoned  from  and  after  the  said  1st  day  of 
July,  shall  be  present  twice  in  the  same  year  at  divine  ser- 
vice in  any  episcopal  chapel  or  meeting-house  in  Scotlaadi 
whereof  the  pastor  or  minister  shall  not  pray  in  express 
words  for  his  Majesty  by  name,  for  his  Majesty's  heirs  or 
successors,  and  for  all  the  Royal  Family,  in  the  manner  here- 
in-before  directed,  every  person  so  present  shall,  on  lawful 
conviction  thereof,  for  the  first  oiibnce,  forfeit  the  sum  of 
five  pounds  Sterling  money,  one  moiety  thereof  to  the  use 
of  his  Majesty,  his  heirs  or  successors,  and  the  other  moiety 
to  the  use  of  such  person  who  shall  give  information  of  die 
said  ofience,  and  shall  suflhr  imprisonment  for  the  space  of 
six  months,  unless  or  until  the  same  be  paid ;  and  for  the  se- 
cond or  any  subsequent  oflfence  shall,  on  lawftil  conviction 
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thereof,  suffer  imprisonineiit  <br  the  space  of  two  years  irom' 
the  date  of  such  conviction. 

XL  Provided  always*  That  every  prosecution  for  any  of- 
fence committed  against  this  act  shall  be  commenced  within 
the  space  of  twelve  months  after  such  oflbnce  committed, 
and  not  afterwards. 

XIL  And  be  it  further  enacted  by  the  authority  afore- 
said, Hiat  no  Peer  of  Scotland  shall  be  capable  of  being 
eleicted  one  of  the  sixteen  Peers,  to  sit  and  vote  in  the  House 
of  Peers  in  the  Parliament  of  Great  Britain,  or  of  voting  in 
the  election  of  any  of  the  said  sixteen  Peers,  who  shall  at 
aoy  time  after  six  months,  to  be  reckoned  from  and  after 
the  said  1st  day  of  July,  be  present  twice  in  the  same  year  at 
divme  service  in  any  episcopal  chapel  or  meeting-house  as 
aforesaid,  whereof  the  pastor  or  minister  shall  not  pray,  in 
express  words,  for  bis  Majeisty  by  name,  for  his  Majesty's 
heirs  or  successors,  and  for  all  the  Royal  Family,  in  man- 
ner herein  before  directed ;  and  it  shall  be  competent  for 
any  Peer  of  Scotland  present  at  the  election  of  the  said  six- 
teen Peers,  or  of  any  of  them,  to  make  this  objection,  and 
to  prove  the  same  by  a  witness  or  witnesses  upon  oath,  or 
by  referring  it  to  the  oath  of  the  Peer  so  objected  to,  which 
oadi  the  Lord  Clerk-Register,  or  either  of  the  two  clerks 
of  session  appointed  by  him  to  oflBciate.in  his  name,  at  such 
election  of  sixteen  Peers,  or  of  any  of  them,  is  hereby  em- 
powered to  administer;  and  in  case  the  same  shall  be  pro- 
ved, or  the  Peer  so  objected  to  shall  admit  the  fact,  or  re- 
fuse to  depose  concerning  it,  he  shall  be  and  is  hereby  dis- 
qualified from  and  rendered  incapable  of  voting  or  being 
chosen  at  any  such  election  as  aforesaid ;  but  such  admis- 
sion or  confession  upon  oath  or  otherwise  so  made  at  such 
meeting  assembled  for  any  such  election,  shall  not  be  made 
use  of  or  given  in  evidence  against  any  such  Peer,  upon  any 
prosecution  for  any  penalty  inflicted  by  this  or  any  former 
act  of  Parliament. 
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XIII.  And  be  k  farther  enacted  by  the  authority  afore- 
saidy  That  no  person  shall  be  capable  of  being  elected,  or 
of  voting  in  any  election  of  a  member  of  Parliament  for  any 
shire  or  borough  in  that  part  of  Great  Britain  called  Scot- 
land, or  of  being  elected,  or  voting  in  the  election  pf  a  ma- 
gistrate or  counsellor  for  boroughs,  or  of  deacon  of  crafis 
within  borough,  or  of  a  collector  or  derk  of  the  land-tax  or 
supply,  who  shall,  at  any  time  after  six  months,  to  be  rec- 
koned from  and  after  the  first  day  of  July  aforesaid,  be  pre- 
sent twice  in  the  same  year,  at  divine  service,  in  any  episco- 
|)al  church  or  meeting-house  as  aforesaid,  whtf  eof  the  pastor 
or  minister  shall  not  pray,  in  express  words,  for  his  Majesty 
l)y  name,  for  his  Majesty's  heirs  or  successors,  apd  for  ill 
the  Royal  Family,  in  manner  herein  before  directed ;  audit 
shall  be  competent  for  any  candidate  or  member  of  the  meet- 
ing assembled  for  any  such  election  to  make  this  objection* 
and  to  prove  the  same  by  a  witness  or  witnesses,  uponoatb, 
or  by  referring  it  to  the  oath  of  the  person  objected  to^ 
which  oath  the  preses  or  clerk  of  such  meeting  is  hereby  em- 
powered to  administer ;  and  in  case  the  same  shall  be  pro- 
ved, or  the  person  so  objected  to  shall  admit  the  fact,  or  re- 
fuse to  depose  concerning  it,  he  shall  be  and  is  hereby  dis- 
cjualified  from  and  rendered  incapable  of  voting,  or  being 
chosen  at  any  such  election  as  aforesaid ;  but  sucb.admis- 
sion  or  confession  upon  oath  or  otherwise  so  made  at  such 
meeting  assembled  for  any  such  election,  shall  not  be  made 
use  of,  or  given  in  evidence  against  any  such  person  opon 
any  prosecution  for  any  penalty  inflicted  by  this  or  any  fin- 
mer  act  of  Parliament; 

XIV.  And  be  it  further  enacted,  That  this  act  shall  be 
deemed,  adjudged,  and  taken  to  be  a  public  act;  and  shall 
be  ^dicially  taken  notice  of  as  such,  by  all  judges,  justices, 
and  other  perspns  whomsoever, .  without  specially  pleading 
the  same. 
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When  Scotland  was  an  Independent  kingdom^  k  had 
a  se,parate  Court  of  Exchequer ;  and  there  are  two  sta- 
tutes prior  to  the  Union,^  viz,  iGStSi  cap.  18.  and  1661 , 
^l>-  ^^  *^  anent  the  eKchequer*"  which  are  now  of 
course  obaokte* 

The  Court  of  Exchequer  in  Scotland  was  instituted 
by  Queen  Anne :  And  the  treaty  of  Union  between 
England  and  Scothmd  contains  the  following  provi- 
sion : 

Ariida  XIX.  And  theve  be  a  Court  of  Exchequer  in 
Sootland  after  the  Union,  for  deciding  questions  concerning 
the  revenues  of  customs  and  excises  there^  having  the  same 
power  and  authoritj  in  such  cases  as  the  Court  of  Exche- 
quer  has  in  England :  And  that  the  said  Court  of  Exche- 
quer in  Scotland  have  power  of  passing  signatures,  gifts,  tuto- 
rie%  and  in  other  things  as  the  Court  of  Exchequer  at  pre- 
sent in  Scothmd  hath ;  and  that  the  Coart  of  Exchequer  that 
now  is  in  Scotland  do  remain  until  a  new  Court  of  fbcche- 
quer  be  settled  by  the  Parliameiit  of  Great  Britaip  in  Scot- 
land, after  the  Union ;  and  that  after  the  Uniop,  the  Queen's 
Mi^ty  and  her  royal  suoeassors  m^y  continue  a  privy  coun- 
cil in  Scotland  for  preserving  of  public  peace  and  order  un- 
til the  Parliament  of  Great  Britain  shall  think  fit  to  alter  it| 
or  establidji  any  other  eft^tual  method  for  that  end. 

With  reference  to  this  part  of  the  treaty  of  Union, 
the  act  6th  of  Queen  Anne^  cap.  25,  settled  ^nd  esta- 
blished the  Court  of  Exchequer  in  Scotland  on  its  pre- 
sent footing,  *'  as  a  court  gf  record,  revepue,  f^nd  judi- 
'*  cature,  for  and  within  Scotland/'  The  first  five  sections 
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of  this  statute  relate  to  the  appointment  of  Barons  and 
members  of  court.  Section  6.  fixes  its  jurisdictipn,  and 
is  in  the  following  terms : 

And  be  it  further  enacted  by  the  authority  aforesaid.  That 
all  and  every  the  reyenues  and  duties  of  customs  andexdse) 
and  all  and  every  other  the  revenuesi  debts,  duties  and  pro- 
fits of  what  nature  or  kind  soever,  any  ways  appertaining^  or 
which  hereafter  shall  appertain  to  the  Queen's  Majesty,  her 
heirs  or  successors  within  Scotland,  either  as  Queen  of  Great 
Britain,  or  as  prince  and  steward  of  Scotland^  and  all  ho- 
nours, castles,  manorsi  lands,  tenements  and  hereditameots 
in  Scotland,  which  now  do,  or  hereafter  shall  i^pertain  to 
the  Queen's  Miyesty,  her  heirs  or  successors,  by  force  or  vir- 
tue of  any  attainder,  outlawry,  seizure  for  any  crime  or  cause 
of  forfeiture,  debt  or  duty,  or  upon  any  extent,  commission, 
or  otherwise,  or  by  force  and  virtue  of  the  royal  prerogative^ 
or  by  any  other  right  or  title  whatsoever,  and  all  and  every 
the  rents,  issues  and  profits  thereof^  or  of  any  of  them,  and 
also  all  and  every  the  goods,  chattels)  debts,  credits,  rights, 
titles,  and  personal  estates  within  Scotland,  any  ways  accru- 
ing or  belonging,  or*  which  hereafter  shall  belong  to  the 
Queen's  Majesty,  her  heirs  and  successors,  by  force  or  vir* 
tue  of  the  royal  prerogative^  or  of  any  attainder,  outlawiy, 
extent,  inquisition,  debt,  duty,  or  forfeiture,  or  by  any  other 
right,  title,  ways  or  means  whatsoever,  and  all  the  remedies 
and  means  for  recovering  the  same,  or  the  possession  there- 
of, and  all  accounts  relating  thereto;,  and  also  all  and  eveiy 
forfeitures  and  penalties  which  have  been  incurred,  or  shall 
or  may  be  incurred  or  become  any  ways  due  and  payable  in 
Scotland,  by  force  or  virtue  of  any  law  or  statute,  touching 
or  relating  to  the  customs  or  excise,  or  by  force  or  virtue  of 
any  penal  or  other  laws  or  statutes  whatsoever,  and  also  all 
fines,  issuesi  forfeitures  or  penalties,  of  what  nature  or  kind 
soever,  happening,  arising  or  accruing  to  the  Queen's  Ma- 
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jesty,  her  heirs  or  successors  within  Scotland,  and  all  infor- 
niaticNiSy  actions,  saits,  or  demands,  and  also  all  obligations, 
recognisances,  specialties,  and  other  securities,  touching  or 
concerning  the  before-mentioned  matters  and  things,  and  all 
prosecutions,  remedies  and  accounts,  for  or  concerning  the 
same  or  other  the  premises,  shall  be  within  the  jurisdiction 
dnd  authority  of  the  said  Court  of  Exchequer  in  Scotland, 
and  hereby  are  annexed  to  the  said  Court ;  and  the  Barons 
of  the  said  Court  for  the  time  being  shall  have  and  exercise, 
and  by  virtue  of  this  act  are  and  shall  be  invested  with  all 
powers,  authorities  and  jurisdictions,  as  well  judicial  as  other- 
wise,  for  the  hearing  and  determining  of  all  actions,  suits  and 
questions  in  law  or  equity,  touching  the  aforesaid  revenues, 
honours,  castles,  manors,  lands,  tenements,  goods,  chattels, 
debts,  duties,  forfeitures,  penalties,  profits,  and  all  other 
matters  or  things  herein-before  mentioned,  and  annexed  to 
the  said  Court  of  Exchequer  in  Scotland,  or  the  jurisdiction 
thereof;  and  that  the  said  Court  of  Exchequer  in  Scotland 
shall  and  may  act,  do  and  proceed  therein  and  thereupon 
in  every  respect  whatsoever,  as  by  law,  or  as  the  Court  of 
Exchequer  in  England,  by  the  constitution,  course  or  prae- 
tice  of  or  in  the  said  Court,  hath  been  or  is  enabled,  or  hath 
used  or  practised  to  do  in  the  like  cases  in  England,  and 
upon  and  in  all  such  informations,  actions,  suits  or  demands, 
or  touching  or  concerning  any  the  premises,  or  any  the  pro- 
ceedings thereupon,  shall  and  may  make  all  such  orders  and 
rules,  and  direct,  award  and  issue  all  such  writs,  precepts, 
process  and  methods  of  proceedings,  as  hath  or  have  been, 
is,  are  or  may  l>e  done  or  practised  in  the  same  or  like  cases 
in  the  Court  of  Exchequer  in  England ;  all  which  informa- 
tions, actions,  suits  and  prosecutions,  process  and  proceed- 
ings relating  thereto,  or  to  any  the  premises,  shall  be  had, 
made  and  done  in  the  office  of  the  remembrancer  of  the 
Queen's  Majesty,  her  heirs  or  successors  in  the  said  Court  of 
Exchequer  in  Scotland ;  and  the  said  Barons  of  the  Court 
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of  Exchequer  in  Scotland  aire,  hereby  authorised  and  repai- 
red, in  ea^e  of  any  neglect  or  de&uU  by  any  the  plainti£b  or 
defisttdanls  in  any  the  said  information^  actions  or  suits,  or 
ia.  any  other  ialbrmations^  actions  or  suits  which  shall  be 
commenced,,  sued  or  prosecuted  in  the  said  Court  of  Ex- 
chequer in  Scotland,  lor  any  matter  or  cause  whatsoever, 
within  the  ^wrisdiction  of  the  said  court,  to  give  and  cause 
judgments  to  be  entered  against  any  the  parties  makkig  de- 
fault, to  plead  or  proceed  to  trial,  and  for  reeoyery  and  con- 
demnation of  any  goods,  chattels  or  otbsr  things  seiaed  as 
fcnrfeited,  and  for  which  no  claim  diaU  be  doly  entered,  and 
to  give  and  cause  judgments  to  be  entered  in  cases  of  de- 
murrers joined  in  any  the  said  causes  depending  beGMre 
them,  and  to  do^  act  and  proceed  in  and  about  all  and  every 
the  premises,  as  fully  to  all  intents  and  purposes,  as  the 
Barons  of  the  Court  of  Exchequer  in  Engbmd,  by  law,  A 
by  the  course  and  method  of  proceedings  in  that  oourt, 
should  or  might,  or  could  do,  or  order  to  be  ^xne  in  such 
or  the  like  cases,  matters  or  things,  in  case  the  same  were  or 
should  be  depending  in  the  said  Court  of  Exchequer  in  Eng- 
land ;  and  upon  any  issues  joined  in  any  the  said  causes,  or 
in  any  other  causes  triable  in  the  said  oourt  upon  matters  of 
fact,  or  which  would  be  triable  or  inquirable  by  juries  (if  the 
same  were  in  Ejigland),  the  Barons  of  the  Exchequer  in  Scot- 
land are  hereby  authorised  and  required  to  cause  the  same 
to  be  tried*  either  at  the  bar  of  the  said  court,  orelaewhers^ 
at  such  times  and  places  as  shall  be  for  that  purpose  by  the 
court  appointed,  by  a  jury  of  twelve  persons  of  chat  counl^ 
shirct  city  or  place  in  Scotland,  where  the  said  matters  in  is« 
sue  to  be  tried  did  arise,  or  of  such  other  county,  shire,  citj!^ 
or  place  in  Scotland,  where  the  said  Court  of  Excliequer 
shall  order  or  direct  the  same  to  be  laid  and  tried ;  each  of 
which  jurymen  shall  at  the  time  of  such  trial  have  and  he 
seised  in  his  own  right,  or  right  of  his  wife^  of  lands  or  tene- 
ments of  an  estate  of  inheritance  or  for  his  or  her  Uli^  with- 
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id  the  cottDly,  sbire»  city,  or  place  from  whence  the  jury  is 
to  come,  of  the  yearly  value  of  five  pounds  at  the  least,  or 
shall  be  thai  worth  in  goods*  chatteb,  and  personal  estate, 
the  sum  of  {wo  hundred  pounds  Sterling  at  least,  and  for 
want  thereof,  or  for  any  other  just  and  reasonable  cause, 
shall  be  subject  to  be  challenged  and  set  aside ;  and  in  all 
verdicts  to  be  given  by  the  juries  the  whole  number  of  twelve 
must  agree :  And  the  said  Barons  f^  the  Court  of  Exchequer 
in  Scotland,  and  such  of  them  befiwe  whom  any  such  trials 
shall  be^  or  shall  be  q>pointed  to  be^  shall,  by  virtue  of  this 
act»  have  full  power  and  aothority  to  proceed  to  suq)i  trials, 
and  to  make^  award  and  ismie  all  such  orders,  rules,  writs^ 
and  other  process,  and  do  or  cause  to  be  done  all  other  acts^ 
matters  and  things  of  what  nature  soever,  as  well  in  order  to 
any  such  trials  and  notices  for  the  same^  as  in,  upon  and  af- 
ter the  said  trials,  in  every  respect  whatsoever,  whether  with 
relation  to  sherifis  and  other  officers,  parties,  jurors,  witnes- 
ses, challenges,  or  other  matters  or  proceedings  in,  about  or 
relating  to  any  such  trials,  or  the  verdicts  to  be  taken  there- 
npon,  or  nonsuits  therein,  and  have,  and  execute  as  fully  and 
nnply,  to  all  intents  and  purposes,  all  powers,  authorities 
and  jurisdictions  relating  to^  or  proper  for  ajsy  such  trials, 
or  the  matters  for  which  such  trials  shall  or  ought  to  be,  in 
every  respect  whatsoever,  and  for  awarding  costs  upon  the 
account  of  any  such  trials,  or  for  not  proceeding  to  trial,  and 
for  awarding  any  new  or  other  trials,  as  the  Barons  of  the 
Court  of  Exchequer  in  England,  or  any  of  themi  before  whom 
any  trials,  either  at  the  bar,  or  otherwise^  have  been  or  should 
have  been  by  the  laws  of  England,  or  by  the  constitution, 
power  or  practice  of  the  said  Court  of  Exchequer  in  Eng- 
land, or  by  virtue  of  any  law  or  statute,  commission  or  au- 
thority whatsoever,  hath  or  have  been,  is  or  are  enabled,  or 
have  used  to  make,  do  or  execute  in  or  concerning  any  such 
or  the  like  trials  or  cases  in  England ;  and  after  any  such 
trials  hady  the  said  Barons  of  the  said  Court  of  Exchequer 
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in  Scotland,  and  the  oflScers,  attorneys,  and  clerks  in  the 
said  court,  shall,  and  are  hereby  enabled  and  required  to  give 
rules,  and  do  all  other  things  in  order  for  judgments  to  be  en- 
tered in  the  said  Court  of  Exchequer  in  Scotland,  upon  the  re- 
cords of  trials  at  bar,  and  of  the  returns  of  records  of  nin  priuSi 
in  case  of  trials  in  the  countries,  as  are,  have  been,  or  may 
be  used  or  practised  in  like  cases  in  the  Court  of  Exchequer 
in  England ;  and  the  Barons  of  the  said  Court  of  Exchequer 
in  Scotland  may  and  shall  proceed  to  give  judgment  accord- 
ing to  the  right  of  the  causes,  and  to  award  executions  upon 
such  judgments,  and  to  do  and  award  all  and  every  act,  mat- 
ter and  thing  touching  and  relating  to  any  such  trials,  judg- 
ments or  executions,  as  by  law,  or  the  rules,  orders  or  di- 
rections of  the  Court  of  Exchequer  in  England,  or  by  the 
laws  or  statutes  in  England,  or  hath  or  have  been  or  ought 
to  be  used  in  such  or  the  like  cases. 

By  section  7-  the  Barons  are  empowered  "  to  take 
<*  all  manner  of  recognisances  and  securities  for  debts" 
due  to  the  Crown,  in  the  same  manner  as  is  done  in 
England,  by  virtue  of  the  S3,  of  King  Henry  VIIL  cap. 
39. 

By  section  8.  a  limitation  is  imposed  on  the  exe- 
cution against  the  estate  of  persons  indebted  to  the 
Crown,  in  the  following  terms : 

Nevertheless  that  nothing  be  done  to  make  the  real  estate 
in  Scotland  of  any  debtor  or  accountant  to  the  Crown  there 
subject  or  liable  to  the  payment  of  any  debts  or  duties  to  the 
Crown,  further  or  otherwise,  or  in  any  other  manner  or  form, 
than  such  real  estate  may  or  ought  to  be  subject  and  liable 
by  the  laws  of  Scotland ;  and  that  the  laws  of  Scotland  shall, 
in  all  such  cases,  and  for  all  such  purposes,  hold  place  and 
be  observed. 

Section  9*  provides,  that  the  English  statutes  rela- 
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live  to  jeofails  and  amendments  shall  extend  and  ap- 
ply to  Scotland.     It  fiirther  declares, 

That  there  shall  be  foar  terms  in  every  year,  whereof 
one  of  them  shall  be  called  Martinmas  term,  and  shall  year- 
ly commence  upon  the  Sd  of  November  and  end  on  the  29th 
day  of  November  i  anc^another  of  them  shall  be  called  by  the 
name  of  Candlemas  term,  and  shall  yearly  commence  upon 
the  23d  day  of  January,  and  end  upon  the  12th  day  of  Fe- 
bruary yearly ;  and  another  of  them  shall  be  called  by  the 
name  of  Whitsuntide  term,  and  shall  yearly  commence  upon 
the  25th  day  of  May,,  and  shall  end  on  the  15th  day  of  June 
following ;  and  the'  fourth  of  them  shall  be  called  by  the 
name  of  lemmas  term,  and  shall  yearly  commence  on  the 
20th  day  of  July,  and  shall  end  on  the  8th  day  of  August 
following ;  and  if  any  of  the  said  days  on  which  any  of  the 
said  terms  shall  begin  or  end  shall  happen  to  be  a  Sunday, 
then  such  term  respectively  shall  begin  or  end  the  next  day 
following;  in  and  during  which  terms  the  Barons  of  the  said 
court  shall  sit  therein,  and  hear  and  determine  the  business, 
causes^  matters  and  things  depending,  or  which  shall,  may 
or  ought  to  be  prosecuted  in  the  said  court  either  in  law  or 
equity,  or  which  shall  or  may  concern  the  revenues,  debts, 
duties,  matters  or  things  within  the  jurisdiction  of  the  said 
court,  and  that  either  with  or  without  any  adjournment  to 
or  for  any  time  or  place :  And  that  the  said  Barons  shall  and 
may  order  and  appoint  the  days  and  times  for  the  returns  of 
writs  or  process  issuing  out  of  and  returnable  in  the  said 
court,  and  set  and  impose  upon  all  such  sheriffs,  and  other 
officers  and  persons,  bodies-politic  or  corporate,  to  whom 
the  execution  of  such  writs  or  process  do  or  shall  appertain, 
such  issues,  fines,  amerciaments  and  penalties,  as  to  the  said 
court  shall  seem  fit  and  reasonable :  And  the  said  Barons  in 
court,  or  any  of  them  out  of  court,  shall  take  bails,  recog- 
nisances, and  other  securities,  informations,  bills,  answers 
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and  affidavitSi  and  take  and  declare  accounts,  and  do  and 
execute  all  matters  and  things  relating  to  the  basinets  or  jo- 
risdiction  of  the  said  court,  as  fully  to  all  intents  and  par- 
poses,  as  the  Barons  of  the  Elxcbeqaer  in  Elngland,  or  any 
of  them,  have  or  do  use  in  snch  or  the  like  cases  in  or  out 
of  court  there :  And  the  Barons  of  the  Court  of  Exchequer 
in  Scotland  are  hereby  also  authorised  and  enabled  to  hold 
plea  in  equity  by  English  bill>  petiUon  or  suit  to  be  brought 
or  exhibited  in  the  said  court  by  or  against  the  attorney  or 
advocate*general  of  die  Queen's  Majesty,  her  heirs  and  suc- 
cessors, on  her  or  their  behalf,  or  for  her  or  their  mterest, 
or  by  or  against  any  other  person  or  persons  any  ways  con- 
cerned in  or  about  any  the  revenues,  debts  or  duties  before 
mentioned,  touching  the  said  rerenues,  debts  or  duties,  for 
any  dbcovery  or  relief  in  equity:  And  in  and  upon  such 
bills,  petitions  and  suits,  the  said  Court  of  Exchequer  shall 
and  are  hereby  enabled  to  issue  and  award  process  of  nA 
poena  or  distringas^  and  all  other  usual  and  proper  process  (or 
compelling  the  parties  defendants  to  or  in  such  suits,  to  put 
in  their  answers,  and  make  their  defences  to  such  bills,  peti- 
tions or  suits,  and  for  the  parties  to  such  suits  to  proceed 
therein  and  thereupon,  according  to  such  rules  or  orders, 
and  in  such  manner  and  form  as  the  Court  of  Exchequer  in 
England  hath  used  to  proceed  by ;  and  upon  issues  joined 
in  any  the  said  causes  or  suits  in  equity,  the  Court  of  Ex- 
chequer in  Scotland  is  to  cause  witnesses  to  be  examined  (if 
desired)  on  either  side,  by  commissions  to  be  awarded  for 
that  purpose,  or  by  sworn  examiners ;  and  after  publication 
of  the  depositions  of  the  witnesses,  to  proceed  to  the  hearing 
of  the  said  causes ;  and  upon  the  proofs  and  evidence  there- 
in or  thereupon,  or  upon  bill  and  answer,  where  no  witnes- 
ses shall  be  examined  or  proofs  made,  to  make  such  orders 
and  decrees  either  for  the  relief  of  the  plaintiffs,  or  for  di- 
recting any  issue  or  issues  at  law  to  be  tried  for  the  informa- 
tion of  the  conscience  of  the  court,  or  for  dismissing  of  the 
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plaintiff's  biflfl,  or  odierwisey  as  to  tke  said  conrt  shall 
seem  jost  and  reaaonaUe^  and  tid  is  or  hmh  been  used  in 
the  Coart  of  Exehequer  in  England;  wwv  only  that  all  ie- 
snes  at  law  directed,  as  afisresaid,  for  tihe  fnfarmation  of  the 
conscience  of  the  Court,  ^ball  ht  nnd  are  hereby  ordened  to 
be  made  up  "and  proceeded  upon  in  Ae  said  Queen's  re^ 
membrancer's  office  in  Scotland,  in  such  anxmer  as  such  is- 
sues are  used  to  be  made  up  «nd  proceeded  upon  in  the  of- 
fice of  pleas  in  the  Court  of  Excliequer  in  England ;  and  the 
said  court  shaH  award  such  process  for  the  enforcing  any  of 
the  parties  to  such  suits  to  perform  and  yield  obedience  to 
such  orders  or  decrees  tfs  shaU  be  made  in  the  said  causes ; 
and  in  case  of  non-performanoe  thereof  or  disobedience 
thereunto,  the  said  court  shall  award  all  such  process  of  con- 
tempt against  the  persons  and  estates  of  him,  her  or  them 
that  shall  be  in  contempt,  or  refuse  obedience  to  any  the  said 
orders  or  decrees,  as  hath  been  used  and  practised  in  lifae 
cases  in  or  by  the  Court  of  Exchequer  in  England,  and  make 
and  execute  Kke  process,  orders  and  proceedings  thereupon, 
as  are  used  in  the  Gbnrt  of  Exchequer  in  England  in  like 
cases. 

The  12th  section  declares, 

T|iat  it  shall  and  may  be  lawful  to  and  for  any  person  or 
persons,  bodies-politic  or  corporate,  party  or  parties  to  any 
judgment  which  shall  be  given  in  the  said  Court  of  Exclie- 
quer  in  Scotland,  hisy  her  or  their  heirs,  executors  or  admi- 
nistrators, or  such  other  person  or  persons,  bodies-politic 
-or  corporate,  who  shall  be  privy  to,  and  affected  by  such 
judgment,  and  who  by  law  is  or  are  entitled  to  bring  and 
maintain  a  writ  of  error  thereupon,  to  sue  and  prosecute  out 
of  the  Court  of  Chancery  in  England. a  writ  or  writs  of  er- 
ror, to  be  made  in  usual  manner  upon  any  such  judgment, 
TOturaable  in  the  Parliament  of  Great  Britain,  and  such  and 
the  like  securities)  matters  and  things  way  and  method  of 
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proceedings  shall  and  may  be  had  therein  and  thereupooy 
and  relating  thereto,  as  have  been,  are,  or  may  be  used  and 
practise  upon,  or  concerning  writs  of  error  returnable  in 
Parliament,  upon  any  judgment  in  any  the  courts  in  England, 
and  upon  or  relating  to  the  i^ffirming  or  reversal  of  such  judg- 
ments, and  the  proceedings  thereupon  in  like  cases;  and 
every  person  or  persons  against  whom  any  orders  or  decrees 
in  English  causes  shall  be  made  in  the  said  Court  of  Ex- 
chequer in  Scotland  shall  and  may  have  and  pursue  such 
and  the  like  relief  and  redress  therein,  as  any  person  or  per- 
sons, against  whom  any  orders  or  decrees  in  the  Court  of 
Exchequer  in  England,  have  been  or  shall  be  made,  may 
have  and  pursue  in  like  cases. 

• 

By  section  13.  the  collection  and  application  of  the 
revenue  in  Scotland  are  declared  to  be  vested  in  the 
Lord  High  Treasurer  of  Great  Britain. 

By  sect.  14.  all  fines  imposed  and  ascertained  in  the 
Court  of  Exchequer  ^^  shall  be  levied  by  the  authority 
<^  and  process  of  the  said  court,  and  paid  and  answered 
"  to  the  use  of  her  Majesty.** 

Section  15.  empowers  the  Barons,  in  case  of  any 
party  having  a  plea  to  oirge  **  in  bar  or  discharge  of 
**  any  fine,  or  why  such  person  or  persons  ought  to  be 
*'  charged  or  chargeable  to  or  for  the  same,'' 

To  accept,  adjudge  and  allow  the  same,  and  wholly  and 
clearly  to  acquit  and  discharge  all  and  every  the  said  per- 
sons, which  shall  be  impleaded  or  sued  for  the  same,  or  to 
make  and  take  any  fitting  and  reasonable  composition  for 
the  same,  as  in  the  judgments  and  discretions  of  the  Barons 
of  the  said  Court  of  Exchequer,  upon  hearing  of  the  attor- 
ney or  advocate- general,  or  other  learned  counsel  of  her  Ma- 
jesty, her  heirs  and  successors,  shall  be  found  and  thought 
just  and  reasonable,  and  to  proceed  and  act  therein,  and  give 
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discbarges  tliereiipoii»  in  such  son  and  manner  as  hath  been 
and  is  osed  and  practised  in  the  like  cases  in  and  bj  the 
Court  €il  Exchequer  in  England ;  any  thing  herein  contain^ 
ed  to  the  contrary  notwithstanding. 

Sect.  16.  authorises  the  Barons  to  receive  and  pass- 

the  accounts  of.  all  sheriff  and  officers  **  who  have  or 

shall  have  the  execution  of  any  the  process  issuing  out 

of,  and  returnable  in  the  said  Court  of  Exchequer.'^ 

By  sect.  17*  aU  English  statutes  relative  to  excise  and 

customs  are  declared  to  apply  to  Scotland,  in  so  far  aa 

consistent  with  the  articles  of  Union. 

Sect.  18.  provides,  that  the  Crown  shall  have  right, 
by  virtue  of  a  commission  from  the  Court  of  Exche- 
quer, to  appoint  all  creeks,  harbours,  and  landing-places 
for  the  importation  and  exportation  of  merchandise  or 
goods. 

Sect.  19*  relates  to  a  very  important  part  of  the  ju^. 
rifldiction  of  this  court.    It  emicts, 

That  the  Court  of  Exchequer  in  Scotland  shall  have  power 
of  passing  signatures,  gifts,  tutories,  and  in  other  things  as  the 
Court  of  Exchequer  in  Scotland  at  the  time  of  the  said  treaty 
had ;  be  it  therefore  enacted  by  the  authority  aforesaid^  That 
the  Court  of  Exchequer  in  Scotland  shall  have  power  to  re« 
ceive  resignations  in  her  Majesty's  name  of  all  baronies,  lands, 
lordships,  tythes,  jurisdictions,  offices,  and  all  other  rights 
which  were  in  use  to  be  resigned  and  received  in  her  Majes- 
ty's name  in  the  Exchequer,  at  the  time  of  the  said  treaty ; 
and  that  signatures,  gifts,  tutories,  and  other  things  which 
were  presented,  revised  and  compounded,  or  tihich  were 
passed  or  given  by  the  Lord  High  l^reasurer,  or  Commis- 
sioners of  the  Treasury,  or  Court  of  Exchequer  there  at  tb^ 
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dme  ofthe  said  treaty,  shall  be  given  in,  resigned,  present- 
ed, revised,  compounded  and  expedited  as  formerly,  with 
this  alteration  only,  that  the  presenter  of  signatures  shall 
present  the  said  signatures,  gifts,  tutories,  and  other  things 
to  the  said  Chief  Baron  and  Barons  of  the  Exchequer  in 
Scotland,  who  are  hereby  authorised  and  empowered  to  re- 
vise and  compound  the  same,  in  the  same  manner,  and  with 
the  same  powers  as  the  said  Lord  High  Treasurer,  or  Com- 
missioners of  Treasury  of  Scotland  might  have  done;  and 
thereafter  in  a  Court  of  Exchequer,  to  hear  parties  concern- 
ed, and  to  pass  all  such  signatures,  gifts,  tutories  and  other 
things  aforesaid,  and  especially  to  declare  and  appoint  fiars, 
as  the  Court  of  Exchequer  might  have  done  at  the  time  of 
the  said  treaty ;  and  such  signatures,  gifts,  tutories,  and  other 
things  aforesaid,  being  passed  in  the  Exchequer,  shall  be  re- 
corded by  the  proper  clerks,  and  thereafter  be  expedited  at 
the  proper  seals,  as  at  the  time  of  the  said  treaty  by  the  Uw 
and  practice  of  Scotland  was  required ;  reserving  neverthe- 
less full  power  to  her  Majesty,  her  heirs  and  successors,  to 
receive  resignations  immediately  in  her  or  their  royal  hands, 
and  to  grant  all  signatures,  gifts  and  other  things,  in  the 
same  manner  as  her  Majesty  could  have  done  at  the  time  of 
the  aforesaid  treaty. 

Sect.  20.  declares. 

That  all  barristers  at  law,  advocates,  or  counsellors,  who 
may  plead  and  practise  before  (he  Court  of  Exchequer  in 
England,  or  before  the  Court  of  Session  in  Scotland,  have, 
«nd  shall  have  right  and  privilege  to  plead  and  practise  be- 
fore the  said  Court  of  Exchequer  in  Scotland. 

Sect.  21.  regulates  the  compensation  to  be  made  to 
those  officers  of  court  who  hold  their  appointments 
for  life  or  by  inheritance. 

Sect.  22.  provides,  that  the  right  or  claim  of  pre- 
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ference  of  the  title  of  the  crown  to  any  lands,  <<  shall 
*^  continue  to  be  tried,  and  decided  in  the  Court  of 
''  Session,  as  was  used,  and  of  right  ought  to  have 
"  been  by  the  law  and  practice  of  Scotland,  at  the  time 
"  of  the  Union,  and  not  otherwise.** 

Sect.  23.  declares,  that  no  other  fees  are  to  be  charg- 
ed, or  taken  by  any  officers  in  the  Court  of  Exchequer, 
but  such  as  are  sanctioned  and  appointed  by  the  Barons : 
and  of  which  tables  are  to  be  exhibited  in  the  different 
offices. 

Sect.  24.  limits  the  number  of  Barons  to  five. 

The  act  7th  of  Queen  Anne,  cap.  14.  declares, 
that  the  Whitsuntide  term  shall  begin  on  the  1st,  and 
end  on  the  22d  of  June  yearly  ;  and  that  the  Lammas 
term  shall  begin  on  .the  7th,  and  end  on  the  S6th  of 
July  yearly.  But  the  statute  SOth  of  Geo.  III.  cap.  17- 
alters  this  arrangement,  declaring  that  the  Whitsun- 
tide term  shall  begin  on  the  22d  May  and  end  on  the 
Sd  of  June. 

The  statute  19th  of  Geo.  III.  cap.  S8,  declares,  that 
the  Martinmas  term  shall  begin  on  the  24th  Novem- 
ber, and  end  on  the  20th  December  yearly  ;  and  that 
the  Candlemas  term  shall  begin  on  15th  January,  and 
end  on  Sd  February  yeajrfy.  In  these  various  enact- 
ments, there  is  a  similar  provision  to  that  made  in  the 
6th  of  Queen  Anne,  relative  to  the  case  of  any  of  the 
days  of  commencement  or  termination  falling  on  a  Sun- 
day. 

The  statute  4th  of  Geo.  II.  cap.  26,  declares. 

That  all  proceedings  whatsoever  in  any  courts  of  justice, 
within  that  part  of  Great  Britain  called  England,  and  in  thQ 
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Court  of  Exchequer  in  Sootland^  and  wUdi  concern  tBe 
law,  and  administration  of  justice,  shall  be  in  the  English 
tongue  and  language  only,  and  not  in  Latin  or  French,  or 
any  other  tongue  or  language  whatsoever,  and  shall  be  writ- 
ten in  such  a  common  legible  hand  and  character,  as  the 
acts  of  Parliament  are  usually  engrossed  in,  and  the  lines  and 
words  of  the  same  to  be  written  at  least  as  close  as  the  said 
acts  usually  are,  and  not  in  any  hand  commonly  called  oourt* 
hand,  and  in  words  at  length,  and  not  abbreviated ;  any  law, 
custom,  or  usage  heretofore  to  the  contrary  thereof  notvitk- 
standing :  And  all  and  every  person  or  persons  offending 
against  this  act,  shall,  for  every  such  ofience^  forfeit  and  pay 
the  sum  of  fifty  pounds  to  any  person  who  shall  sue  for  the 
same  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of 
his  Majesty's  Courts  of  Record  in  Westminster  Hall  or 
Court  of  Exchequer  in  Scotland  respectively,  wherein  no  es- 
soign,  protection,  or  wager  of  law,  or  more  than  one  impar- 
lance shall  be  allowed. 

Provision  is  made  for  salaries  to  the  Barons  of  tbe 
Court  of  Exchequer,  by  the  following  statutes :  S2d  of 
Geo.  II.  cap.  35. — 5th  of  Geo.  III.  cap.  47.— 26th 
of  Geo.  III.  cap.  46.— SQth  of  Geo.  III.  cap.  110, 
amended  by  39th  and  40th  of  Geo.  III.  cap.  55.— 
50th  of  Geo.  III.  cap.  31. — 48th  of  Geo.  III.  cap. 
145,  passed  to  enable  '*  his  Majesty  to  grant  annuities 
'<  to  the  Judges  of  the  Courts  of  Session,  Justiciary,  and 
'^  Exchequer  in  Scotland,  on  the  resignation  of  their 
«*  offices  :*' — And  54th  of  Geo.  III.  cap.  94,  empower- 
ing his  Majesty  <^  to  grant  additional  annuities  to 
Judges  of  the  Courts  of  Session,  Justiciary,  and  Ex- 
chequer in  Scotland,  who  had  resigned  their  offices 
**  before  the  last  augmentation  of  salaries  to  the  judges 
«  of  these  courts.** 
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A.  S.  18th  November  1729,  and  A.  S.  ISth  June  1761,  re- 
gulating the  precedency  of  this  Court  with  the  Court  of 
Session. — And  A.  S.  6th  December  1753,  and  A.  S.  25th 
July  1165 f  as  to  the  jurisdiction  of  the  Court  of  Exchequer. 

Sir  H.  Jardine's  History  of  the  Exchequer. 


EXECUTION  OF  SUMMONS. 

To  present  any  oppressive  proceeding  on  the  part  of 
a  pursuer,  and,  at  the  same  time,  to  leave  the  defender 
no  pretence  for  ignorance  of  the  citation  given  to  him, 
the  law  requires,  that  all  letters  passing  the  signet  be 
executed  by  messengers-at-arms  in  presence  of  witnes- 
ses.   There  are  several  statutes  on  this  subject. 

The  act  1540,  cap.  JS,  declares. 

That  in  times  cumming,  quhair  opy  officiar  or  schireffe 
in  that  parte,  passis  at  commande  of  the  kingis  letters,  or 
the  schireffes,  stewardes,  barronnes,  or  baillies  precept,  to 
summounde  onie  partie,  gif  they  cannot  apprehende  them 
personallie,  they  sail  passe  to  the  zett  or  dure  of  the  principal 
dwelling-place,  quhair  the  person  to  be  summounde  dwellis, 
and  hes  their  actual  residence  for  the  time,  and  there  sail 
desire  to  have  entresse,  quhilk  gif  it  be  granted,  they  sail  first 
schaw  the  cause  of  their  cumming :  And  gif  they  cannot  get 
the  partie  personallie,  they  sail  schaw  their  letters  or  pre- 
cept before  the  servandes  of  the  house,  or  uther  famous  wit- 
nesse,  and  sail  execute  their  offices  and  charge,  and  there- 
after sail  offer  the  copie  of  the  saidis  letters  or  precept  to 
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onj  of  the  servandsi  quhilk  gif  they  refuse  to  do^  that  they 
affix  the  samin  upon  the  zett  or  dure  of  the  persones  sum- 
mound  :  And  sik-like,  gif  they  get  na  entresse,  they  first 
knockand  at  the  dure  sex  knockes,  they  sail  execute  their 
office  before  famous  witnesse,  at  the  said  house  and  dwell- 
ing place,  and  affixe  the  copy  upon  the  zett  or  dure  thereof 
as  said  is,  quhilk  sail  be  leiffuU  and  sufficient  summounding 
and  delivering  of  the  copie,  and  the  partie  nor  officiar  sail 
not  be  halden  to  give  ony  uther  copie,  bot  at  their  awin 
pleasure :  And  everie  officiar  in  his  indorsation  sail  make 
mention  of  his  awin  execution,  in  maner  foresaid :  And  the 
partie  at  quhais  instance  the  letter  or  precept  is  direct  sail 
pay  to  the  officiar  executor  the  expenses  of  the  copie  affix- 
ed, as  said  isi  and  sail  be  taxed  and  given  againe  to  him,  at 
the  given  of  the  decreet  or  sentence,  gif  he  happenis  to  ob- 
teine :  and  gif  the  officiar  beis  foundin  culpable  in  the  exe- 
cution of  his  office,  he  sail  be  put  in  our  Soveraine  Lordis 
prison,  and  punished  in  his  person  and  gudes,  at  the  kingis 
grace  will. 

The  act  1555 ^  cap.  32,  regarding  executions  against 
persons  furth  of  the  realm,  is  as  follows : 

It  is  statute  and  ordained,  that  gif  ony  person  or  persones 
beis  summound  and  warned  lauchfuUie,  aucht  dayes  be- 
fore their  departing  foorth  of  the  realme,  and  passis  foorth 
of  the  samin  thereafter,  nisi  retpMuue  causa,  the  partie  per- 
sewar  sail  have  processe  upon  his  first  summounding  bee 
continuationes,  in  sik-like  maner  as  and  his  partie  had  not 
past  out  of  the  realme,  be  warninges  on  fifleene  dayes,  lang- 
er  or  schorter,  as  the  persewar  sail  desire,  makand  warn- 
ing  at  the  dwelling-place  of  the  defendar,  gif  he  ony  hes, 
and  failzieing  that  he  have  na  dwelling-place,  nor  hes  Dot 
constitute  procuratoures,  to  bee  warned  at  the  merkat  croce 
of  the  head  burgh  of  the  schire  quhair  he  had  maist  resorte 
before  his  departing.  And  this  act  to  have  place  in  civil  ac- 
tiones  allanerlie,  bot  not  against  witnesse. 
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The  act  1555,  cap.  SS,  as  to  the  manner  of  citing 
defenders,  provides. 

That  gif  there  be  maa  persons  nor  twa  conteined  in  the 
letter,  being  all  called  upon  ane  deede  and  crime,  in  that 
case,  twa  copies  to  be  delivered  to  twa  of  the  principal  named 
in  the  saidis  letters,  or  then  given  to  their  wives  or  ser- 
vandes,  or  affixed  upon  tbeir  zettes  or  dwelling-places,  gif 
they  ony  have,  and  ane  copie  left  and  affixed  upon  the  mer- 
cat  croce  quhair  the  publication  is  maid,  to  be  sufficient  to 
the  haill  persones,  quhatsumever  they  bee,  conteined  in  the 
saidis  letters. 

The  act  159^9  cap.  138,  prohibits  the  introduction 
of  unlawful  and  impossible  conditions  into  obligations 
for  borrowed  money,  and  gives  the  following  special 
instance : 

As  quhair  sum  persones  gives  foorth  their  money  upon 
profite,  upon  contractes  or  obligationes,  they  provide  that 
the  parties  receivers  thereof  quhair-soever  they  dwell,  in  far- 
rest  partes  of  the  real  me,  sail  be  charged  to  make  payiqent, 
only  be  open  proclamation,  at  the  mercat  croce  of  Edin- 
burgh, upon  sa  schort  and  suddaine  warning,  as  probablie 
and  possiblie  it  cannot  cum  to  the  knawledge  of  the  persones 
8wa  charged.   And  that  the  denunciation  of  the  horning  sail 
be  at  the  samin  mercat  croce,  and  the  homing  registrat  in 
the  schireffe  buikes  of  Edinburgh,  makand  the  samin  als 
lauchfuU,  as  gif  the  persones  were  charged  personally,  or  at 
his  dwelling  place :  and  the  execution  of  horning,  used  at 
the  mercat  croce  of  the  h^ad  burgh  of  the  schire,  quhair  the 
parties  dwellis,  and  the  hominges  regbtrat  in  the  schireffe 
buikes  theirof,  to  the  great  hurt  and  prejudice,  not  onelle 
of  the  parties  sa  denunced,  bot  of  our  Soveraine  Lord  and 
his  lieges,  to  quhais  knawledge  probablie  the  saidis  denun<« 
ciationes  of  hornings  cannot  cum. 
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Therefore  his  Hieoesy  with  advise  of  his  Estaites  id  Par- 
liament, statutes,  ordainis  and  declairis,  that  na  sik  unlaudi- 
full  and  unpossible  conditiones  be  made  in  contractes  or  ob- 
ligationes,  amanges  onie  of  his  Heines  subjects  in  time  cnm- 
ming.  And  in  case  onie  denonciationes  of  hominges  sail 
happen  to  be  made  at  the  said  merkat  croce  of  Edinburgh, 
only  upon  charges  used  thereat,  proceeding  upon  the  un* 
lauchfuU  and  impossible  conditiones  abone  specified,  the 
same  charges  and  denunciationes  of  homing  sail  not  be  re* 
pute  lauchfull,  bot  the  parties  users  theirof  sail  be  charg- 
ed to  cause  charge  and  denunce  of  new,  according  to  the 
forme  used  and  observed  be  the  common  law  and  consue- 
tude of  the  realme« 

Another  act  of  the  same  year,  (159f^)  cap.  199^  de- 
clares, '*  that,  in  all  time  coming,  all  copies  of  sum- 
**  monses  and  letters  which  shall  be  delivered  to  any 
'*  party,  be  subscribed  by  the  officer  executor  thereof.** 

The  act  1681,  cap.  5,  declares. 

That  none  but  subscribing  witnesses  shall  be  probative  in 
executions  of  messengers,  of  inhibitions,  of  interdictions, 
hornings,  or  arrestments ;  and  that  no  execution  whatsoever 
to  be  given  hereafter  shall  be  sufficient  to  infer  interruption 
of  prescription  in  real  rights,  unless  the  same  be  done  before 
witnesses  present  at  the  doing  thereof  subscribing :  and  that, 
in  all  the  said  cases,  the  witnesses  be  designed  in  the  body 
of  the  writ,  instrument  or  execution  respectively,  otherwise 
the  same  shall  be  null  and  void,  and  mike  no  faith  in  jadg- 
ment  nor  outwith. 

The  statute  1685,  43,  being  an  act  in  favour  of  the 
inhabitants  of  Orkney  and  Zetland,  declares, 

That  all  summons  to  be  intented  against  the  inhabitants  of 
Orkney  and  Zetland,  before  the  Lords  of  Plrivy  Couireilt  the 
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Lords  of  Session,  snd  before  the  Commissioners  of  Jasticiary, 
and  letters  of  horning  and  law-burrows  upon  their  decreets, 
or  by  their  warrant,  shall  be  execute  in  time  coming  upon 
forty  days,  but  prejudice  always  of  letters  to  be  raised  upon 
writs  registrated  of  consent  of  parties,  where,  by  the  clause 
of  registration,  the  party  consents  that  execution  should  pass 
on  a  shorter  time* 

The  act  1686,  cap.  4,  declares. 

That  in  time  coming,  all  citations  before  the  Lords  of  Ses- 
sion* and  citations  before  any  other  judges,  civil  or  crimi- 
nal, which  formerly  by  law  or  custom  used  to  be  in  writ,  and 
all  executions  of  letters  of  homing,  inhibition  and  others 
whatsoever,  be  subscribed  by  the  executor  thereof,  and  the 
witnesses ;  otherwise  to  be  null  and  void.  And  that  the  same 
shall  not  be  quarrellable  for  the  want  of  stamping,  any  law 
or  practick  to  the  contrary  notwithstanding. 

The  statute  1693,  cap.  12,  concerning  citations  to 
the  first  and  second  diet,  has  been  superseded  by  recent 

regulations. 

ACTS  OF  SEDERUNT. 

A.  S.  28.  June  1784,  blank  executions  are  null. — A.  S.  5. 
March  1777,  executions  by  sheriff-officers  are  on  the  same 
footing. — A.  S.  8.  Dec.  1825,  as  to  form  of  edictal  cita- 

'    tions  against  persons  forth  of  Scotland. 

Erskine,  II.  5,  55,  and  III.  2,  1?. 

DECI8I0N& 

Edgar,  80.  July  1726,  8704.— Fraser,  14.  Jan.  1795,  Mor. 
3706.— Dunbar,  27.  July  1745,  ib.  3705.— Sharp,  Fairiie^ 
and  Cow  21.  Feb.  18a2.~Hog»  2.  June  1797,  f6.  8346. 
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EXECUTORS. 

An  executor  is  that  person  to  whom  a  testator^  or  the 

law  itself  failing  the  testator's  appointment,  commits 

the  distribution  of  his  moveable  estate  after  his  deatL 

In  fonfaer  times,   this  office  was  generally  conferred 

upon  the  clergy ;  because  the  bishop  was  interested  in 

the  funds,  to  the  extent  of  a  twentieth  part,  called 

quot.     This  quot  was  discharged  by  the  statute  I7OO, 

cap.  14.    In  those  cases,  where  there  was  no  express  iqp- 

pointment  in  favour  of  the  bishop,  the  law  presumed 

that  he  would  have  been  selected,  if  the  dead's  part  of 

moveables  had  not  been  otherwise  disposed  of.    This 

presumption  in  favour  of  the  clergy,  where  there  was 

no  express  nomination  of  executor,  was  declared  at  an 

end  by  the  statute  1540,  cap*  ISO,  which  provides. 

That  qubair  ony  sick  persons  dies  within  age,  that  may 
not  make  their  testamentes,  the  nearest  of  their  kin  to  sue- 
ceede  to  them,  sail  have  their  gudes,  without  prejudice  to 
the  ordinares,  anent  the  quote  of  their  testamentes. 

There  still  remained  one  subject  of  doubt,  via.  the 
true  intention  of  a  testator  in  appointing  a  stranger  to 
be  his  executor.  To  obviate  this,  the  act  l6l7f  cap.  14, 
exhibits  him  in  his  true  legal  character,  as  a  trustee 
merely  for  behoof  of  the  next  of  kin  or  legatees.  It 
is  in  the  following  terms  : 

Our  Soveraigne  Lord  understanding  that  a  great  number 
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of  ignorant  people,  the  time  of  their  licknesse  and  disease, 
or  otherwise  at  the  making  of  their  testaments  and  latter 
wills,  do  nominate  certain  strangers  to  be  their  executors, 
meaning  only  to  commit  the  care  of  their  goods,  and  diligent 
in-getting  thereof,  to  the  saids  strangers,  and  that  to  the  bo- 
hoof  of  their  children,  or  other  persons  who  are  nearest  of 
kin ;  whereas  by  the  contrary,  the  said  oflSce  of  executry,  by 
the  interpretation  now  observed,  doth  carry  with  it  the  whole 
profit  and  commoditie  of  the  defunct's  part  of  the  goods  con- 
tained in  testament;  which  his  Majesty  findes  to  be  altoge- 
ther against  law,  conscience  and  equity :  therefore  his  Ma- 
jesty, with  advice  and  consent  of  the  Estates  of  Parliament, 
finds  and  declares,  that  all  executors,  already  nominate  in 
any  testament  not  as  yet  confirmed,  or  to  be  nominat  in 
any  testament  to  be  made  hereafter,  are,  and  shall  be  obliged, 
to  make  count,  reckoning,  and  payment  of  the  whole  goods 
and  geare  appertaining  to  the  defunct,  and  intrometted  with 
by  them,  to  the  wife,  children  and  nearest  of  kin,  according 
to  the  division  observed  by  the  laws  of  this  realm  :  reserving 
onely  to  the  saids  executors  the  third  of  the  defunct's  part, 
all  debts  being  first  payed  and  deduced,  without  prejudice 
nlwayes  to  the  saids  executors  of  whatsoever  legacies  left  to 
them  by  the  saids  defuncts,  which  shall  no  wayes  be  pre- 
judged by  this  present  act;  but  the  saids  executors  shall 
have  full  right  to  their  saids  legacies,  albeit  the  same  exceed 
the  said  third  of  the  defunct's  part;  and  in  case  the  saids  le- 
gacies exceed  the  whole  third  part,  the  saids  executors  shall 
have  right  to  the  whole  legacie,  and  no  part  of  the  third  : 
with  this  expresse  declaration,  that  where  legacies  are  left  to 
the  executors,  they  shall  not  fall  both  the  saids  legacies  and 
a  third  by  this  present  act,  but  the  saids  legacies  shall  be 
imputed  and  allowed  to  them  in  part  of  payment  of  their 
third. 

The  act  1690^  cap.  26,  **  anent  confinnation  of  tes- 
**  taments,*'  declares, 
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That  where  special  assignations  and  dispositions  are  law- 
fully made  by  the  defunct,  though  neither  intimate  nor  msde 
public  in  his  lifetime,  they  shall  be  yet  good  and  valid  rights 
and  titles  to  possess, '  bruik,  enjoy,  pnrsne  or  defend,  albeit 
the  sums  of  money,  or  goods  therein  contained,  be  not  con- 
firmed ;  without  prejudice  always  to  the  competition  of  cre- 
ditors and  others,  and  of  their  rights  and  diligences  as  for- 
merly, before  the  making  hereof. 

And  the  statute  4.  of  Geo.  lY.  cap.  98,  *'  for  the 
**  better  granting  of  confirmations  in  Scotland^''  is  as 
follows : 

<*  Whereas,  it  is  expedient  that  provision  should  be  made 
*'  for  the  better  granting  of  confirmations  in  certain  cases  in 
*<  Scotland ;"  be  it  therefore  enacted,  &c  That  fi-om  and  af- 
ter the  passing  of  this  act,  in  all  cases  of  intestate  succession, 
where  any  person  or  persons  who^  at  the  period  of  the  death 
of  the  intestate,  being  next  of  kin,  shall  die  before  confirms* 
tion  be  expede,  the  right  of  such  next  of  kin  shall  transmit 
to  his  or  her  representatives,  so  that  confirmation  may  and 
shall  be  granted  to  such  representatives,  in  the  same  manner 
as  confirmations  might  have  been  granted  to  such  next  of 
kin  immediately  upon  the  detfth  of  such  intestate. 

II.  And  be  it  further  enacted.  That  from  and  after  the  1st 
day  of  January  1824,  caution  shall  not  be  required  to  be 
found  by  executors  nominate,  and  in  all  other  cases  theconrt 
granting  confirmation  shall  fix  the  amount  of  the  sum  for 
which  caution  shall  be  found  by  the  person  or  persons  to 
whom  confirmation  shall  be  granted,  not  exceeding  the  bp 
mount  confirmed. 

IIL  And  be  it  further  enacted.  That  from  and  after  the 
Ist  day  of  January  1824,  every  person  requiring  confirms- 
tion  shall  coi^rm  the  whole  moveable  estate  of  a  deceased 
person  known  at  the  time,  to  which  sadi  pei^oa  shall  make 
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oath :  Provided  always^  That  it  sball  and  may  be  lawful  to 
eik  to  such  confirmatioii  any  part  of  soch  estate  that  may 
afterwards  be  disooveredy  provided  the  whole  of  such  estate 
so  discovered  shall  be  added»  upon  oath  as  aforesaid :  Pro- 
vided nevertheless,  That  nothing  herein  contained  shall  af- 
fect or  alter  the  provision  made  with  respect  to  special  as* 
signations  by  an  act  of  the  Scottish  Parliament*  made  in  the 
year  I69O9  intituled*  Act  anent  the  confirmation  of  testa- 
ments. 

IV.  Provided  further*  and  be  it  enacted,  That  in  the  case 
of  confirmation  by  executor's  creditor,  such  confirmation 
may  be  limited  to  the  amount  of  the  debt  and  sum  confirm- 
ed to  which  such  creditor  shall  make  oath :  Provided  always. 
That  notice  of  every  application  for  confirmation  by  an  exe- 
cutor's creditor  shall  be  inserted  in  the  Edinburgh  Gazette, 
at  least  once,  immediately  after  such'  application  shall  be 
made  ;  in  evidence  whereof,  a  copy  of  the  Gazette  in  which 
such  notice  shall  have  been  inserted  shall  be  produced  in 
court  before  any  such  confirmation  shall  be  further  proceed- 
ed in. 

Erskine,  III.  9-  26.— Bell,  II.  82.— Act  1693,  cap.  15. 

DECISIONS. 

Sontar  v.  MKJroogar,  92.  Jan.  1801,  Mor.  App.  No.  2,  voce 
.  '<  hnpUed  mO."  — Nasmith  v.  Hare  &  others*  17.  Feb. 
1819,  F.  C— Bell  v.  Wilkie,  12.  Feb.  1662,  Mor.  9250. 
— Dake  of  Buccleuch,  14.  Feb.  1677,  ib.  2369.— Black* 
adder,  23.  June  1808,  ib.  App*  Na  6,  voce  *^  Service  and 
**  Coif/brmiUion." — Spalding  v.  Farquharson,  15.  May  18 II, 
F.  C— Shand's  Creditors,  16.  Jan.  182S,.S.&  D.  11. 118. 
—  Bannerman  and  others,  26.  Feb.  1822,  ib.  I.  362.  _ 
Nasmyth,  11.  Feb.  1778^  Mor.  3918.  —  Somerville  v. 
Creditors  of  Murray,  4.  Dec  1744^  i».  3902.  _  Gibb  v. 
Frafliers  VK  Feb.  1784.  ib.  3921.*^Park  v.  Maxwell,  28. 


M2  EXECUTORS. 

June  1785,  t».  14882.— Alison  v.  Creditors  of  ScoIIay,  2g. 
May  1802,  ib.  S922..Lawrie  v.  Gordon,  27.  July  1779,  ib. 
S918.— Cockbum  v.  Arbuthnot,  27.  Nov.  1789,  A.  1488S. 
— Grant  9.  Lennox,  26.  Mai*ch  1784,  ib.  14381.— Baird  v. 
Gray,  8.  Feb.  1744,  and  Creditors  of  Alcorn,  20.  Feb. 
1751,  both  in  Kilkerran's  Collection. — Pringle  v.  Veitch, 
7.  March  1769.  ~  Watson  v.  Marshall,  19.  June  1782,  t&. 
7009.— Thomson,  &c.  v.  Grant,  20.  July  1784,  ib.  14878. 
—  Jameson  r.  Spottiswoode's  Trustees,  6.  Dec.  1808.  — 
Richardson  t;.  Shiells,  19.  Feb.  1784»  14877.— M<DowaIl, 
29.  June  1784,  14404. 


EXECUTOR-CREDITOR. 

As  a  counterpart  to  the  diligence  of  arrestnieBt,.  con- 
firmation qua  creditor  is  an  expedient  of  the  law,  by 
which  the  moveable  funds  of  a  deceased  debtor^  to  which 
his  executors  have  made  up  no  title,  are  transferred  to 
the  creditor  using  the  diligence  in  payment  of  his 
debt. 

The  stati^e  169^,  cap.  41,  declares, 

That,  in  the  case  of  a  moveable  estate  left  by  a  defunctt 
and  falling  to  his  nearest  of  kin,  who  lies  out,  and  doth  not 
confirm,  the  creditors  of  the  nearest  of  kin  may  either  re- 
quire the  procurator-fiscal  to  confirm  and  assign  to  them, 
under  the  peril  and  pain  of  his  being  liable  for  the  debt,  if 
he  refuse,  or  they  may  obtain  themselves  decerned  executors 
dative  to  the  defunct,  as  if  they  were  creditors  to  him : 
with  this  provision  always.  That  the  creditors  of  the  defunct, 
doing  diligence  to  afiect  the  said  moveable  estate,  within 
year  and  day  of  their  debitor's  decease^  shall  always  befHre- 
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ferred  to  the  diligence  of  the  said  nearest  of  kin.  And  it  is 
further  declared,  That,  in  the  case  of  any  depending  cause 
or  claim  against  a  defunct  the  time  of  his  decease,  it  shall  be 
leisume  to  the  pursuer  of  the  said  cause  or  claim,  to  charge 
the  defunct's  nearest  of  kin  to  confirm  executor  to  him, 
within  twenty  days  after  the  charge  given ;  which  charge  so 
execute,  shall  be  a  passive  title  against  the  person  charged, 
as  if  he  were  a  vitious  intrometter,  unless  he  renounce,  and 
then  the  charger  may  proceed  to  have  his  debt  constitute, 
and  the  hmredit  as  jacens  of  moveables  declared  liable  by  a 
decreet  cognUUmis  causa ;  upon  the  obtaining  whereof,  he 
may  be  decerned  executor  dative  to  the  defunct,  and  so  af- 
fect his  moveables  in  the  common  form. 

Under  this  statute,  an  executor-creditor  confirms  on- 
ly so  much  of  the  moveable  funds  as  is  sufficient  for  the 
payment  of  his  own  debt,  without  regard  to  any  other 
claims  against  the  executry. 

Erskine,  III.  9-  d4.~Bell.  II.  86. 

I 

ACTS  OP  SEDERUNT. 

A»S.  28.  Feb.  1662. 

A.  S.  14.  Novembef  1679,  Executor-creditors  may  get  a  li- 
cence to  pursue  without  confirmation,  on  making  faith 
that  they  are  doubtful  as  to  the  state  of  the  deceased's 
funds.  But  these  licences  are  granted  for  a  limited  time, 
and  upon  caution  to  confirm  afterwards. 

A.  S.  2.  November  1825. 

DECISIONS. 

MitchelU  24.  June  178T.— Reid  o.  Jones,  17.  May  1816. 
— Tait  i;.  Kay,  12.  Feb.  1779,  Mor.  5142.— Bell  v.  Camp- 
bell, 28.  November  1781,  ibid.  8861.— Wilson  and  Mac- 
Clellan  v.  Fleming,  86.  June  1828^  S.  &  D.  11.  480. 
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EXPENSES  OF  PROCESS. 

At  the  close  of  a  protracted  litigation,  it  becomes  an 
important  question,  on  whom  the  burden  of  the  ex* 
penses  ought  to  fall.  One  of  the  parties  may  have 
been  pursuing  a  groundless,  and  perhaps  a  vexatious 
action,  which  the  other  party  was  compelled  to  defend  at 
a  great  expense.  Or  the  pursuer  may  have  been  reluc- 
tantly obliged,  in  this  manner,  to  assert  claims  which  the 
defender  obstinately  and  unjustly  withheld.  Or  the  ac- 
tion may  have  involved  a  difficult  question  of  kw,  upon 
which  the  court  themselves  could  not  come  to  a  deci- 
sion, without  much  argument  and  investigation. 

As  to  the  two  first  of  these  situations,  there  appears 
to  be  little  difficulty  in  the  determination  of  the  queS' 
tion  of  expenses.  The  successful  party  gets  no  advan- 
tage, even  when  he  is  indemnified  for  his  expenses. 
But,  with  regard  to  the  third  case,  the  exercise  of  the 
judicial  power  may  be  attended  with  some  difficulty.  Se* 
veral  statutes  have  been  passed  relative  to  this  subject 

The  act  1557,  cap.  64,  bearing  this  title,  "  The 
'*  expenses  of  pley  to  be  taxed  and  inserted  in  the  de- 
"  erects,*'  is  as  follows : 

The  Lordes  ordainis  condemnatour  or  absolvitour  of  ex- 
penses to  be  maid  at  the  decision  of  ever-ilk  cause,  and  the 
samin  taxt,  to  be  summed  in  the  priocipall  decreetes  to  bee 
given  hereafter :  providing  alwaies,  that  expenses  used  in 
time  by-gane,  to  be  given  in  ony  artickle  of  the  proces  payed, 

be  as  they  were  woont  to  be  of  before. 

1 
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Tbe  act  1587,  cap.  43,  declares, 

That  the  partie  against  quhom  decreete  beis  given,  anent 
liquid  summes,  before  the  Lordes  of  Session,  sail  pay  to  tbe 
saidis  Lordes  twelve  pennies  of  everie  punde,  effeirand  to 
that  qnhilk  beis  recovered  and  obteined  before  them :  and 
in  all  decreetes  consistand  in  fadOy  he  quha  tinis  the  pley 
sail  content  and  pay  to  the  saidis  Liordes  the  summe  of  five 
pundes  money,  and  alsway  the  expenses  of  the  partie  ob- 
teiner  of  the  decreete,  at  the  modification  of  the  judge;  and 
ordainis  the  same  forme  and  ordour  to  be  observed  heirintiU, 
as  hes  bene  keept  be  the  saids  Lordes  in  uptaking  of  40  schil- 
linges  of  ilk  decreit  of  before. 

The  act  1592,  cap.  142,  announcing  by  its  title, 
that  damages  and  expenses  of  pley  should  be  modi- 
fied by  the  judges,"  ordains. 


That  damnage,  interest,  and  the  expenses  of  pley,  maid 
and  susteined  be  the  parties  be  altogidder  admitted,  and  liqui- 
dat  be  the  decreet,  before  all  judges  within  this  realme : 
and  speciallie  quhen  as  the  libell,  claime,  or  petition  ar 
proven  be  writ,  conteinand  damnage,  interest  and  expenses, 
and  upon  registratbandes,  obligationes,  and  contractes,  sum- 
mound  es  bearand  for  the  coastes  and  skaithes,  quhilk  will  stay 
parties  to  be  willfull  and  obstinat  pleyares:  And  this  to  be 
extended  alsweill  to  the  defenders  obteinand  absolvitour,  as 
to  the  parties  persewares  obteinand  decreete  condemnatour. 

With  regard  to  expenses  in  actions  of  suspension,  the 
act  1696,  cap.  22,  declares, 

That  when  any  suspension  shall  be  raised  for  hereafter, 
the  Lords,  at  the  discussing  thereof,  and  finding  the  letters 
orderly  proceeded,  shall  also  declare,  whether  the  suspen- 
sion was  calumniously  raised  or  not ;  and  if  they  shall  find 

2  o 
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it  to  have  been  calumniously  raised,  then  they  shall  likewise 
decern  for  the  whole  charges,  expenses,  and  damages,  to  be 
given  up  in  a  particular  account,  and  deponed  upon  by  the 
charger,  to  have  been  lawfully  expended,  and  sustained  by 
him  in  prosecuting  and  discussing  thereof,  without  any  ease 
or  defalcation  :  And  further.  That  if  the  charger  shall  be 
found  calumnious  or  malicious,  that  the  suspenders  also  have 
the  same  justice. 

In  the  statute  6.  of  Geo.  IV.  cap.  120,  there  is  a 
provision  in  the  lyth  section,  '*  that  in  pronouncing 
judgment  on  the  merits  of  the  cause,  the  Lord  Or- 
dinary shall  also  determine  vhe  matter  of  expenses, 
''  80  far  as  not  already  settled^  either  giving  or  refusing 
<<  the  same  in  whole  or  in  part.*^  And  §  21.  of  the 
same  statute  declares,  *^  that  the  Inner-House  shall,  in 

«  decifding  the  cause,  also  determine  the  matter  of  ex- 
ec vwtniiAO  » 


<C 
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Section  23.  of  the  Parliamentary  regulations  1695.  By 
A.  S.  1711,  $  14,  in  calumnious  or  litigious  processes,  the 
Court  are  directed  to  modify  the  expenses  largely.— A.  & 
6.  Feb.  1806.— A.  S.  4.  Feb.  1809. —T^  Feb.  18ia— 
4.  July  1810.— 28.  Jarf.  1811 — 19.  Nov.  1811 — ^19.  Nov. 
1812 16.  Nov.  1813.— and  12.  Nov.  1826. 


FISHERY. 

The  statutes  on  this  subject  consist  of  two  distinct 
classes  :  those  which  relate  to  fishing  in  the  open  sea 
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for  whales,  herrings,  and  other  species  of  white  fish ; 
and  those  relative  to  salmon-fishing  in  the  rivers. 

With  regard  to  the  first  class,  the  Legislature  gives 
protection  and  encouragement  to  fishermen  in  a  variety 
of  forms.  The  act  1661,  cap.  39,  '*  for  the  fishings, 
**  and  erecting  of  companies  for  promoting  of  the  same,'' 
incorporates  all  societies  and  members  thereof  into  a 
body  and  corporation  politic,  to  exercise  the  trade  of 
fishing ;  and  grants  to  them  fall  power. 

To  take  and  fish  herring  and  white  fish,  in  all  and  sun- 
dery  seas,  channels,  firths,  rivers,  floods,  lakes,  and  lochs  of 
this  his  Majesty's  said  ancient  kingdom  of  Scotland,  and  isles 
thereunto  belonging,  wheresoever  herring  or  white  fish  are, 
or  may  be  taken,  and  to  bring  in  and  disburthen  the  saids 
herring  and  other  white  fishesj  to  all  and  sundry  ports^  har- 
bours, shoars ;  and  to  lay  the  same  on  the  land,  and  to  pickle 
them  with  salt,  and  to  dry,  and  load  the  same  in  barrels  and 
puncheons ;  and  for  conservation  of  the  saids  herring  and 
fishes,  to  build  houses  and  little  cottages,  and  other  things 
necessary  for  the  use  of  the  said  fishing  trade,  in  whatsoever 
places  shall  be  convenient,  upon  the  payment  of  the  allow- 
ance underwritten,  unto  the  lord  or  master  of  the  ground; 
or  otherwise,  to  sell,  use,  and  dispose  upon  the  saids  her- 
rings and  other  fishes  to  the  inhabitants,  to  keep  and  con- 
serve the  same  in  their  ships  and  boats,  and  to  make  and 
prepare  them  therejn,  and  to  carry  and  transport  the  same 
to  forraign  parts  beyond  seas,  in  ships  and  other  vessels  be- 
longing to  them,  or  his  Majesty's  other  subjects ;  and  to  sell, 
use  and  dispose  thereupon,  to  such  who  shall  be  in  friend- 
ship and  amity  with  his  Majesty  and  his  successors :  With 
power  also  to  the  saids  companies  and  societies  re^E^ec/iW,  to 
elect  and  make  choice  of  such  of  their  own  number  as  they 
shall  think  fit,  for  making  and  framing  of  laws,  statutes  and 

2o2 
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rules,  for  the  right  regulating,  managing  and  carrying  on  of 
the  said  trade  of  fishing,  (the  saids  laws  being  alwayes  ap- 
proven  and  allowed  by  the  council  of  trade,)  and  to  punish 
transgressors  accordingly :  And  that  none  be  admitted  to  be 
conncellors  of  the  saids  societies,  except  such  who  shall  en- 
ter of  stock  the  sum  of  one  thousand  merks  money  foresaid, 
and  that  they  be  Scotsmen,  or  naturalized  strangers,  and  re- 
sidenters  within  the  said  kingdom :  And  to  the  which  couI^ 
cil,  so  to  be  nominate  and  constitute,  the  said  companies  rt' 
spective  shall  submit,  and  to  all  their  acts,  statutes  and  mles^ 
especially,  but  prejudice  of  the  generality  foresaid,  to  the  par- 
ticular rules  under-written :  To  wit ;  first.  That  none  after 
the  erecting  and  setting  of  the  said  company  or  society  may 
enter  or  come  in  but  by  consent  of  the  company  or  the  coan- 
cil  thereof,  after  the  said  day  of  next, 

except  they  be  appointed  to  be  inrolleand  taken  in  by  tbe 
council  of  trade,  to  whom  any  person,  in  case  of  exclusion, 
may  make  his  address.  Secondly,  That  the  return  from  for- 
raign  places  upon  the  stock,  may  be  all  sold  in  free  burghs 
and  to  free  burgesses  within  this  kingdom,  by  the  saids  con^ 
panics  or  any  of  them  or  their  factors,  without  any  preYfous 
offer  to  the  burgh ;  providing  they  do  not  retail  by  selling 
less  quantities  nor  five  tun  of  wine,  or  the  equivalent  in  ys- 
lue  in  other  commodities ;  and  if  the  import  and  return  shall 
be  of  less  quantities,  then  and  in  that  case  these  commodi- 
fiea  shall  only  be  sold  in  wholesale,  without  any  retail  what- 
soever. Thirdly,  That  no  herring  or  white  fish  taken  by 
Scotsmen  in  the  said  kingdom  or  isles  thereto  belongii^  be 
sold,  fresh  or  salt,  to  any  but  to  natives,  except  by  the  com* 
panies  respective :  And  that  no  stranger  unnaturalized  shall 
have  any  liberty  to  make  and  prepare  herrings  or  white  fish 
upon  the  land,  or  to  make  booths  for  that  eflect,  under  the 
pain  of  confiscation  of  what  shall  be  seized  upon,  and  the 
double  thereof  to  be  exacted  of  the  seller,  except  they  be  free 
of  one  of  the  companies  foresaid :    With  power  also  to  the 
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said  council  to  use  and  have  a  seal  and  gage  for  ilk  com- 
pany respective,  wherewith  all  their  barrels  or  puncheons  may 
be  marked,  and  that  ilk  barrel  of  green  fish  contain  twelre 
gallons,  which  is  to  be  the  ordinar  gage  betwixt  buyer  and 
seller :   And  also  to  make  use  of,  and  employ  all  and  sundry 
tolbooths  and  warding-houses,  where  necessity  requires,  for 
holding  of  courts,  warding  or  punishing  of  transgressors,  the 
burghs  being  alwayes  free  of  the  charges  of  the  prisoners; 
and  further,  to  depute  such  of  their  number  as  they  think 
fit  concerning  all  businesses  and  a£Bsiirs,  and  to  cognosce  and 
determine  in  all  questions  and  debates  relating  to  the  said 
trade  of  fishing ;  and  to  cause  execute  such  decreets  and  sen. 
tences  as  shall  be  pronounced  thereupon ;  and  for  that  ef- 
fect, to  make  choice  of  officers  and  servants,  and  to  admi- 
nister oaths  to  them,  and  amongst  themselves,  for  the  good 
of  the  trade ;  and  if  need  be,  with  power  to  the  said  council 
to  design  certain  judges  under  them  in  convenient  places,  to 
administer  justice  in  the  matter  of  the  trade  of  fishing  alia- 
nerly.    And  our  Soveraign  Lord,  being  most  willing  to  che- 
rish and  encourage  the  foresaids  societies  and  companies,  in 
the  said  trade,  hath  out  of  his  innate  beneficence  and  royal 
bounty,  ordained,  and  by  the  tenour  hereof  decerns  and  or- 
dains, that  salt,  cordage,  hemp,  cork,  pitch,  tar,  clapboard* 
knaplci  skew'hoops,  and  Holland  nets,  imported  for  the  trade 
of  fishing  foresaid,  by  the  foresaids  companies  respective,  is, 
and  shall  be,  free  of  any  custome  or  other  imposition  what- 
soever; and  that  the  herring  and  white  fish  taken,  made  or 
prepared  therewith,  are  and  shall  be  free  of  any  manner  of 
taxation  or  burden  in  the  exportation  of  the  same :  And  also, 
that  all  strangers  fishers,  who  shall  repair  to  this  his  Ma- 
jesty's ancient  kingdom,  and  will  come  and  make  their  resi- 
dence within  the  same,  shall  be  naturalized  by  his  Majesty, 
upon  the  desire  and  application  of  any  of  the  saids  councils, 
and  shall  be  entered  burgesses  in  any  city  where  they  shall 
reside,  and  shall  be  freed  of  all  manner  of  taxation,  for  the 
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space  of  seven  years  next  after  their  arrival :     And  fur* 
tfaer,  his  Majesty  hath  released  and  discharged,  add  by  the 
tenor  hereof  sinipliciter  releases  and  discharges,  the  teind 
herring  and  teind  fish,  of  all  such  herring  and  fish  which 
shall  be  taken  by  the  boats  and  fishers  of  the  saids  com- 
panies respectw^i  or  such  who  shall  be  hired  by  them  in 
all  time  hereafter :     And  also,  exoners  and  discharges  the 
excise  herring  due  to  his  Majesty  (except  the  herring  of 
Dumbar)  for  all  the  dayes,  space,  years  and  terms  of  nine 
years,  next  after  the  date  hereof:   And  in  like  manner,  his 
Majesty  declares.  That  all  ale,  beer,  strong  waters,  and  other 
provbions  for  out-reeking  of  any  vessel  for  the  saids  fishings 
of  the  said  companies,  is,  and  shall  be  free  of  all  manner  of 
impositions  whatsoever,  commanding  hereby  the  lords  and 
masters  of  the  ground,  in  all  places  through  the  said  kii^- 
dom  where  there  is  loch  or  other  fishings,  not  only  to  pro- 
tect, maintain  and  defend  the  said  company  and  society,  and 
all  masters  of  ships,  fishers  and  others  whatsoever,  going 
about  the  said  trade,  and  belonging  to  the  respective  com- 
panies of  fishing,  from  all  harm,  trouble  or  damage  whst- 
soever,  or  else  to  satisfie  and  refound  their  losse  and  dam- 
mage  which  they  shall  sustain  upon  their  land ;  but  also^  that 
they  nor  none  of  them  presume  nor  take  upon  hand  to  exact 
or  levy  any  more  from  the  saids  fishers,  merchants,  or  their 
servants,  belonging  to  the  saids  companies,  for  ground-leave, 
but  <Hily  twelve  shillings  Scots  for  every  last ;  and  that  in 
fuU  satisfaction  of  the  Saturdayes  fishing,  or  any  manner  of 
dues  whatsoever:  And  for  the  greater  encouragement  of 
x^erchant-fishers,  masters  of  ships  and  other  vessels,  and  their 
servants,  to  attend  the  said  trade  of  fishing,  his  Majesty,  by 
his  aoveraign  authority  and  prerogative  royal,  not  only  by 
these  presents  declares  the  ships,  boats  and  other  vessels, 
with  their  furniture,  provided  for,  and  in  exercise  of,  the  said 
trade  of  fishing,  no  wayes  to  be  arrestable  by  any  creditor, 
but  that  the  same  and  those  that  shall  serve  therein  shall 
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not  be  pressed  to  any  public  service,  without  his  Majesty's 
particular  command :  And  that  the  fishers,  masters  and  ser- 
vants, in  the  saids  vessels,  and  makers  of  herring  and  white- 
fish,  daring  the  whole  time  of  the  said  fishing,  and  their  em- 
ployment therein,  shall  be  free  from  all  actions,  and  no  wayes 
conveenable  before  any  judge  or  judicatory  whatsoever  fov 
any  cause  or  causes  civil,  which  may  be  intended  against, 
them ;  but  also,  by  the  tenour  hereof,  declares  the  saids  fisher  <?; 
masters  and  their  servants  above  written,  shall  be  free  of  ni! 
captions,  arrestments  or  other  attachments  on  their  persons, 
or  against  their  materials  and  instruments  of  fishing,  duriri.^^ 
the  time  and  season  of  fishing,  they  being  actually  serving 
therein  allaneriy :  And  further,  that  none  who  shall  be  upon 
the  council,  or  any  of  the  societies  of  trade  foresaid,  shall  be 
lyable  to  cess,  stents  or  taxations,  for  what  stock  they  have 
entered  or  shall  enter  in  the  saids  companies  or  societies  re- 
^peciivef  or  for  the  benefit  and  profit  arising  thereby  inti/iie 
coming :  And  it  is  hereby  declared,  that  it  shall  be  licent  lo 
any  of  the  council  or  societies  of  the  said  trade  of  fishing  re- 
q^ective^  for  the  good  thereof,  to  dwell  and  reside  in  any  pat  i 
or  place  of  this  said  kingdom,  albeit  they  be  burgesses  ]j) 
any  burgh  royal,  and  not  thereby  losse  their  freedom,  not- 
withstanding of  any  act  or  acts  in  the  contrair:  And  in  like 
manner  it  is  hereby  declared,  that  no  person  or  persons  shall 
have  liberty  to  export  herring  or  fish,  nor  use  or  have  tlie 
priviledges,  liberties  and  immunities  above  written,  but  those 
that  shall  enter  themselves  and  be  free  in  one  or  other  oi 
the  saids  companies  and  societies :  And  finally,  it  is  hereby 
statute  and  ordained,  that  those  in  the  several  shires  and 
burghs  of  this  kingdom,  who  shall  enter  in  the  saids  com- 
panies and  societies,  conform  to  the  tenour  of  this  present 
act,  shall  give  an  account  thereof  to  the  Parliament,  or  liis 
Majesty's  council  of  trade  for  the  time  within 

after  the  erection  thereof,  that  the  same  may  be 
recorded  adfuturam  rei  memoriam. 
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The  act  1690,  cap.  34,  "  anent  the  fishery,"  declanes. 

That  albeit  the  taking  of  fishes  be  allowed  to  all  the  lieges, 
without  prejudice  of  men's  particular  properties ;  yet  the  ex- 
portation of  fishes  doth  only  belong  to  the  merchants  of  the 
royal  burrows,  conform  to  the  act  of  this  present  Par- 

liament, which  privileges  are  hereby  no  ways  infringed :  And 
their  Majesties,  with  consent  foresaid,  do  recommend  to  the 
Lords  of  their  Majesty's  Privy  Council,  to  receive  such  over* 
tures  from  the  royal  burrows,  or  others,  and  to  interpone 
their  authority  to  such  of  these  overtures,  as  they  shall  find 
to  be  most  convenient,  and  to  conduce  niost  for  the  better 
curing  of  fishes,  and  for  the  profit  and  honour  of  the  trade* 

The  act  1705,  cap.  % 

Authorises  and  empowers  all  her  (Majesty's)  good  subjects 
of  this  kingdom,  to  take,  buy,  and  cure  herring  and  white  fisb, 
in  all  and  sundry  seas,  channels,  bays,  friths,  lochs,  rivers,  &c. 
of  thb  her  Majesty's  ancient  kingdom,  and  islands  thereto  be* 
longing,  wheresoever  herring  or  white  fish  are  or  may  be  ta- 
ken ;  and  for  their  greater  conveniency,  to  have  the  free  use 
of  all  ports  harbours,  shores,  fore^lands  and  others,  for  bring- 
ing in,  pickling,  drying,  unloading,  and  loading  the  same,  up- 
on payment  of  the  ordinary  dues  where  harbours  are  built : 
That  is,  such  as  are  paid  for  ships,  boats,  and  other  goods, 
and  discharges  all  x>ther  exactions,  as  a  night's  fishing  in 
the  week,  commonly  called  Saturday's  fishing,  top-money, 
stallage,  and  the  like :  And  for  the  better  advancing  and  car- 
rying on  the  said  trade,  her  Majesty,  with  consent  foresaid, 
ordains  and  enacts.  That  all  the  barrels  made  use  of  by  the 
said  fishers  shall  be  of  the  largeness,  goodness  and  quality, 
and  marked  as  is  prescribed  by  the  fifth  act  of  the  fourth 
session  of  the  first  Parliament  of  William  and  Mary,  and 
that  all  the  herring  or  white  fish  put  into  them  shall  be 
pyned,.cured  and  packed  from  the  bottom  to  the  top  with  fo- 
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reign  salt  allenarly  :  And  further,  it  is  ordained  in  manner 
foresaid,  That  no  salmon,  herring,  or  wjiite  fish,  be  shipped 
or  transported  from  this  kingdom  to  foreign  countries,  but 
such  as  are  made  by  the  subjects  of  this  kingdom,  and  mark- 
ed with  the  seal  of  the  maker  and  merchant  exporter  there- 
of, to  the  effect  it  may  be  known  who  has  made  the  same ; 
and  the  collectors  and  other  officers  of  the  customs  are  here- 
by commanded  to  take  and  seize  all  salmon,  herring,  or 
white  fish,  that  shall  be  shipped  in  their  several  precincts 
for  exportation,  unless  made  and  marked  as  aforesaid ;  and 
to  prevent  the  counterfeiting  of  the  foresaid  marks,  her  Ma- 
jesty, with  consent  foresaid,  does  allow  any  company,  society, 
or  single  person,  to  use  and  appropriate  to  themselves  any 
particular  mark  to  be  used  by  them  upon  salmon,  herring, 
or  white  fish,  by  and  attour  the  common  mark  and  burn  of 
the  port  from  whence  they  are  exported,  and  tb  registrate 
their  taking  and  using  such  a  mark  in  the  public  register  at 
Edinburgh :  And  her  Majesty,  with  advice  and  consent  of 
the  said  Estates,  strictly  prohibits  and  discharges  all  other 
companies,  societies,  or  persons,  to  assume  or  use  the  mark 
of  any  company,  society,  or  person  so  registrate ;  certifying 
such  as  do  in  the  contrary,  they  shall  be  liable  to  the  com- 
pany, society,  or  person  to  whom  the  mark  belongeth,  in  the 
sum  of  five  hundred  merks,  toHes  quoties :  And  it  is  hereby 
declared.  That  it  shall  be  lawful  to  the  sheriffs,  bailies  of  re- 
galities, and  magistrates  of  burghs,  or  any  having  commis- 
sion from  them,  not  only  to  visit  on  all  occasions  the  curing 
and  packing  of  herring,  or  white  fish,  in  their  respective 
bounds,  and  also  to  pitch  upon  any  barrel  after  it  is  made 
up  and  marked,  and  cause  break  open  the  same,  and  raise 
the  herrings,  if  they  think  fit,  from  the  very  bottom ;  and  in 
case  they  be  not  cured  or  packed  as  above  ordained,  or  that 
they  be  broken,  bruised,  spilt,  or  not  gutted  herring  or  fish 
upon  them,  the  said  sheriffs,  bailies,  magistrates,  or  others 
commissioned  by  them,  after  the  same  is  clearly  proven  by 
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experienced  and  famous  witnesses,  are  hereby  ordained  to 
secure  the  whole  casks,  where  the  said  unsufficient  herring 
or  white  fish  shall  be  found,  and  th^  persons  to  whom  they 
belong  shall  pay  for  each  last  one  hundred  merks  Scots,  the 
half  to  be  given  to  the  discoverer,  and  the  rest  to  the  poor 
of  the  parish,  and  proportionally  for  smaller  quantities  of 
such  unsufficient  herring  or  white  fish ;  and  the  said  unsuf* 
ficient  herring  or  fish  shall  be  discharged  to  be  exported  at 
any  time  thereafter. 

It  further  declares, 

That  all  foreigners,  or  stranger  fishers,  who  shall  be  em- 
ployed by  any  of  the  foresaid  particular  persons  or  societies, 
and  reside  in  this  nation,  shall  enjoy  all  the  privileges  of  free- 
born  subjects  during  their  said  residence :  And  also  statutes 
and  ordains.  That  cordage,  hemp,  cork,  pitch,  tar,  plank, 
board,  knappel,  skows,  hoops,  Dutch-nets,  and  all  other  ma- 
terials to  be  imported  for  the  trade  of  fishing,  shall  be  firee 
of  custom,  or  any  other  imposition  whatsoever ;  and  that  the 
herring  or  white  fish  taken,  cured  and  packed  as  aforesaid, 
are,  and  shall  be  free  of  any  manner  of  duty  or  taxation  to 
her  Majesty  on  the  exportation  of  the  same :  And  further, 
her  Majesty,  with  consent  foresaid,  ratifies  and  approves  all 
former  laws  and  acts  of  Parliament  made  anent  the  slaying 
and  destroying  of  red  fish,  smolts,  and  fry  of  salmon,  and 
hereby  requires  and  commands  the  judges  therein  mention- 
ed to  put  these  laws  to  due  execution ;  and  for  that  effect  to 
hold  courts  twice  a-year,  at  Pasch  and  Michaelmas  yearly, 
at  the  ordinary  place  of  such  courts  within  the  jurisdicti<Hi, 
and  to  fine  the  delinquenta,  and  exact  the  fines  without  abate- 
ment, or  punish  the  delinquents  personally  if  insolvent ;  cer- 
tifying such  judges  as  shall  fail  to  hold  courts,  and  uplift  the 
fines,  or  punish  delinquents,  as  said  is,  after  their  being  re- 
quired thereto  personally,  under  form  of  instrument,  by  any 
heritor  or  other  person  concerned,  they  shall  be  liable  in  the 
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sum  of  five  hundred  merks,  taiies  quoiieSj  to  belong  to  the 
person  who  shall  pursue  the  judge  so  &iliog,  or  refusing  to 
do  justice  in  manner  above  expressed :  And  it  is  hereby  de- 
clared. That  such  processes,  as  shall  be  commenced  before 
the  Lords  of  Session  for  that  effect,  shall  be  discussed  sum- 
marily, without  abiding  the  course  of  the  roll,  empowering 
the  said  Lords  to  modify  the  expense  of  plea,  by  and  attour 
the  penalty:  And  siklike,  the  officers  of  the  independent  com- 
pany, and  other  officers  of  her  Majesty's  forces,  are  hereby 
required  to  apprehend  the  persons  of  delinquents,  that  may 
be  either  found  guilty,  or  declared  fugitive,  and  that  upon 
the  warrant  or  orders  of  the  judges  ordinary,  for  their  serv- 
ing as  recruits,  conform  to  the  thirty-third  act  of  the  sixth 
session  of  King  William's  Parliament;  and  also  strictly 
prohibits  and  discharges  all  fishing  of  salmon  from  Satur- 
day at  twelve  of  the  dock  at  night  to  Sunday  at  twelve  of 
the  clock  at  night :  And  because  all  manner  of  salting  offish 
for  export  with  Scots  salt  is  hereby  discharged ;  Therefore 
her  Majesty,  with  advice  and  consent  foresaid,  strictly  pro- 
hibits and  discharges  the  importation  of  all  English  or  Irish 
salt,  from  and  after  the  first  day  of  October  next  to  come, 
under  the  penalty  of  one  thousand  merks  Scots  money,  to  be 
exacted  from,  and  paid  by  the  seller,  importer,  and  buyer, 
toHeB  quotiesj  and  confiscation  of  the  ship,  bark  and  boat 
wherein  it  is  imported ;  and  in  case  of  importing  the  same 
upon  horses,  confiscation  both  of  horses  and  salt,  and  the 
carrier  to  be  fined  in  twenty  pounds  Scots,  and  punbhed  in 
his  person  by  twenty  days'  imprisonment;  and  any  person 
having  commission  from  the  salt-master,  or  any  of  them,  is 
empowered  to  seize  the  said  salt,  ships,  barks,  boats  or  horses, 
and  to  pursue  the  contraveners  hereof  before  any  magistrate 
or  justice  of  peace  whatsoever,  who  are  hereby  empowered 
and  required  to  put  the  same  to  due  execution :  Declaring, 
That  the  one-half  of  the  said  fines  and  seizures  shall  belong 
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to  the  apprehenders  and  pursuers,  and  the  other  half  to  the 
poor  of  the  parish  where  the  transgression  is  committed. 

In  Article  VIII.  of  the  treaty  of  Union,  there  is  the 
following  clause : 

And  that,  from  and  after  the  Union,  the  laws  and  acts  of 
Parliament  in  Scotland,  for  pyning,  curing,  and  packing  of 
herrings,  white  fish  and  salmon,  for  exportation  with  foreign 
salt  only,  without  any  mixture  of  British  or  Irish  salt,  and 
for  preventing  of  frauds  in  curing,  and  packing  of  fish,  be 
continued  in  force  in  Scotland,  subject  to  such  alterations  as 
shall  be  made  by  the  Parliament  of  Great  Britain :  And 
that  all  fish  exported  from  Scotland  to  parts  beyond  the  seas, 
which  shall  be  cured  with  foreign  salt  only,  and  without 
mixture  of  British  or  Irish  salt,  shall  have  the  same  eases, 
premiums,  and  drawbacks,  as  are,  or  shall  be  allowed  to  such 
persons  as^export  the  like  fish  from  England :  And  that,  tor 
encouragement  of  the  herring  fishing,  there  shall  be  allowed 
and  paid  to  the  subjects  inhabitants  of  Great  Britain,  during 
the  present  allowances  for  other  fishes,  ten  shillings  five- 
pence  Sterling,  for  every  barrel  of  white  herrings  which  shall 
be  exported  from  Scotland. 

The  act  7*  of  Q.  Anne,  cap.  10,  contains  regulations 
for  the  better  ascertaining  and  securing  the  allowances 
given  by  the  articles  of  Union  to  those  who  export  fish 
from  Scotland  cured  with  foreign  salt- 
Article  XV.  of  the  treaty  of  Union  makes  the  fol- 
lowing prpvision  :  That  £.2000  per  annum,  for  seven 
years,  should  be  applied  towards  the  encouraging  the 
manufacture  of  coarse  wool,  "  and  afterwards  the  same 
shall  be  wholly  applied  towards  the  encouraging  and 
promoting  the  fisheries,  and  such  other  manufiictures 
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and  improvements  in  Scotland  as  may  most  conduce 
to  the  general  good  of  the  united  kingdom/'  And 
the  act  ratifying  the  treaty  of  Union  empowers  her  Ma- 
jesty to  appoint  commissioners  for  carrying  this  part  of 
it  into  effect,  who  shall  be  accountable  to  Parliament. 

The  statute  13.  of  Geo.  I.  cap.  S9»  declares  it  law- 
ful for  his  Majesty,  by  letters  patent  under  the  Great 
Seal  of  Scotland,  to  point  out  a  method  whereby  the 
funds  due  by  5*  of  Geo.  I.  cap.  20,  for  improvement 
of  the  fishery  and  manufactures  in  Scotland,  shall  be 
applied,  agreeably  to  the  XV.  Article  of  the  treaty  of 
Union  above  referred  to. 

There  are  various  statutes  for  the  encouragement  of 
the  whale  fishery,  to  wjiich  it  will  be  sufficient  to  allude 
in  the  order  of  their  dates  ;  and  there  are  several  also 
for  encouraging  the  British  fisheries  in  general,  which 
may  be  noticed  in  a  similar  manner. 

The  act  9*  of  Geo.  II.  cap.  33,  §  4,  declares.  That 
**  no  fishermen  or  other  person  or  persons  whatsoever 
"  shall,  with  trunks,  hoopnets,  or  any  other  way,  take, 
'*  kiU,  or  destroy  any  lobsters  on  the  sea-coast  of  Scot- 
"  land  from  the  first  day  of  June  to  the  first  day  of 
"  September  yearly,  under  the  penalty  of  L.5  Sterling 
"  for  each  offence,  to  be  recovered  by  any  person  who 
'*  shall  inform,  or  sue  for  the  same,  upon  a  summary 
**  complaint  before  any  two  or  more  of  his  Majesty's 
**  justices  of  the  peace  for  the  shire  on  the  coast  where 
M  any  such  offence  shall  happen  to  be  committed.'* 

Act  5.  of  Geo.  II.  cap.  28,  "  for  encouraging  the 
"  Greenland  fishery." 
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Act  6.  of  Greo.  II.  cap.  S3,  "  for  the  further  en- 
**  couragement  of  the  whale  fishery  carried  on  by  his 
**  Majest/s  British  subjects/'  dechres.  That  besides  ex- 
emption from  customs,  and  a  licence  to  proceed  on  the 
voyage^  all  ships  employed  in  this  trade  are  to  receive  a 
bounty  of  twenty  shillings  per  ton  on  their  return. 

Act  28.  of  Geo.  II.  cap.  90,  inter  alia,  *'  for  con- 
*^  tinning,  explaining,  and  amending  the  several  acts  of 
*^  Pariiament  made  for  the  further  encouragement  of 
**  the  whale  fishery  carried  on  by  his  Majesty's  sub- 
«  jects.*' 

Act  4.  of  Geo.  III.  cap.  S2,  for  the  same  object. 

Act  23.  of  Geo.  II.  cap.  24,  "  for  the  encounige- 
**  ment  of  the  British  white  herring  fishery :"  explain- 
ed, amended,  and  rendered  more  effectual  by  26.  of 
Geo.  II.  cap.  9>  and  28.  of  Geo.  11.  cap.  14. 

Act  29*  of  Geo.  II.  cap.  23,  '<  for  encouraging  the 
*'  fisheries  in  that  part  of  Great  Britain  called  Scotland.*' 

Act  5.  of  Geo.  III.  cap.  22,  **  for  the  further  en- 
*'  couragement  of  the  British  white  herring  fishery." 

Act  11.  of  Geo.  III.  cap.  31,  for  the  same  object; 
as  also  12.  of  Geo.  III.  cap.  58 ;  and  19-  Geo.  III. 
cap.  26. 

Act  22.  of  Geo.  III.  cap.  19*  *'  for  granting  an  ad- 
'*  ditional  bounty  on  ships  employed  in  the  Greenland 
"  whale  fishery  for  a  limited  time."  * 

Act  25.  of  Geo.  III.  cap.  65,  '*  for  the  further  en- 
<<  couragement  of  the  British  fisheries." 

Act  26.  of  Geo.  III.  cap.  41,  '*  for  the  further  sup- 
'*  port  and  encouragement  of  the  fisheries  carried  on  in 
<<  the  Greenland  seas  and  Davis  Straits." 


FISHERY.  4Ty 

Act  26.  of  Geo.  III.  cap.  81,  "  for  the  more  effec- 
<<  tual  encouragement  of  the  British  fisheries  ;"  conti- 
nued and  amended  by  acts  35.  of  Greo.  111.  cap.  56, 
and  38.  of  Geo. 'III.  cap.  58. 

Act  26.  of  Geo.  III.  cap.  106,  '^  for  incorporating 
<*  the  British  Society  for  extending  the  fisheries,  and 
<'  improving  the  sea-coasts  of  this  kingdom  ;"  and  ex- 
tended by  act  27.  of  Geo.  III.  cap.  10. 

Act  32.  of  Geo.  III.  cap.  22,  ''  to  continue  and 
"  amend  several  laws  relative  to  Greenland  and  Davis 
**  Straits  fisheries." 

Act  39.  of  Geo.  III.  cap.  100,  "  to  revive  and  con- 
<*  tinue  till  the  end  of  the  next  session  of  parliament 
**  35.  of  Geo.  III.,  to  continue  and  amend  26.  of  Geo. 
*<  III.  cap.  81,  and  to  amend  26.  of  Geo.  III.  cap. 
<<  106."  This  act  amended,  and  continued  till  5th 
April  1801,  by  39-  and  40.  of  Geo.  III.  cap.  85 ;-— to 
25.  March  1808,  by  act  47*  of  Geo.  III.  (2d  ses- 
sion,)  cap.  51  ;— to  25.  March  1809,  by  act  48.  of 
Geo.  III.  cap.  86; — and  to  25.  March  1811,  by  act 
50.  of  Geo.  III.  cap.  54. 

Act  44.  of  Geo.  III.  cap.  86,  inter  alia,  "  for  re- 
**  viving,  amending,  and  further  continuing  several 
**  laws  relative  to  the  more  effectual  encouragement  of 
«« the  British  fisheries  until  5.  April  1806." 

Act  1.  of  Geo.  IV.  cap.  103,  "  for  the  further  en- 
<<  couragement  and  improvement  of  the  British  fish- 

vJllOD* 


480  FISHERY. 


SALMON-FISHING. 

The  right  of  salmon-fishing  is  derived  from  the 
Crown,  either  by  a  special  grant,  or  a  clause  in  the  title- 
deeds  of  the  adjoining  lands.  And  the  right,  when  be- 
stowed, must  be  exercised  under  various  restrictions. 
Without  these  restrictions,  the  light  might  be  rendered 
useless  in  consequence  of  injurious  or  destructive  modes 
of  fishing  in  those  rivers  by  which  two  or  more  proper- 
ties are  intersected  or  bounded. 

The  act  14S4,  cap.  10,  is  directed  against  slaying 
salmon  in  forbidden  time. 

Quhasaever  be  convict  of  slauchter  of  salmonde,  in  time 
forbidden  be  the  lawe,  he  sail  pay  fourtie  schillinges  for  the 
unlaw.  And  at  the  third  time,  gif  he  be  convict  of  sik  tres- 
passe,  he  sail  tyne  his  life,  or  then  bye  it.  And  gif  onie  man 
be  infeft  to  fish  in  forbidden  time,  al  sik  priviledges  sail  cease 
for  three  zeires  to-cum.  And  gif  onie  dois  the  contrair,  be 
sail  tine  aqe  hundreth  shillinges  for  the  unlaw  .before  the 
justice :  upon  the  quhilk  trespasse,  the  Justice-Clerk  sail  in- 
quire, at  the  receiving  of  the  indimentes,  as  of  uther  poyntes 
belangand  his  office. 

The  act  1424,  cap.  35,  shews  what  are  the  forbidden 
seasons. 

It  is  ordained  be  the  Parliament,  and  forbidden  be  the 
King,  that  onie  salmound  be  slaine,  fra  the  feaste  of  the  As- 
sumption of  our  Ladie,  quhill  the  feaste  of  Saint  Andrew,  in 
winter,  nouther  with  nettes  nor  cruves,  nor  nane  utherwaies, 
under  the  paine  put  upon  slayers  nf  read  fish,  quhilk  alswa 
the  Justice-Clerk  sail  gar  inquire. 

The  acts  1424,  cap.  11,  and  1477,  c^/^,  7**  are  very 
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precke  in  requiring  the  total  destmction  of  cruives  in 
all  waters  where  the  sea  ebbs  and  flows ;  and  in  re- 
stricting the  use  of  them  in  fresh  water.  The  latter  of 
these  acts  dedares : 

lliat  all  cmvos  set  in  waters,  quhair  the  sea  fillis  and 
ebbis,  destroyis  the  frye  of  all  fisches,  be  put  away  and  de- 
stroyed for  ever  mair :  notwithstanding  ony  freedome  or  pri- 
viledge  given  in  the  contrair,  under  the  paine  of  five  pund 
of  ilk  cruve :  and  that  they  that  bes  craves  in  fresh  waters, 
that  they  gar  keip  the  lawes  anent  Satterdies  slop,  and  suf- 
fer them  not  to  stand  in  forbidden  time,  under  the  samin 
paine.  And  that  ilk  heck  of  the  said  cruves  be  three  inch 
wide^  as  the  auld  statute  requiris,  maid  be  King  David,  and 
that  the  raid  streme  be  left  free  be  the  space  of  sex  fute.  And 
that  it  sail  be  a  poynt  of  dittay,  baith  of  them  that  dois  the 
contrair,  or  garris  be  done :  and  quha  that  beis  convict  there- 
of, to  pay  5  pnnd,  as  said  is. 

The  act  1449,  cap.  8,  fixes  the  penalties  for  slaying 
salmon  in  forbidden  time.     It  is  as  follows : 

It  is  ordained,  that  quha  sa  beis  convict  of  slauchter 
of  salmon  in  time  forbidden  be  the  law,  sail  pay  fourtie 
sbiliinges,  but  remission  the  first  time.  And  the  seconds 
time  foure  ppundes.  And  at  die  third  time  he  sail  tine 
his  oSiee  for  ever.  And  alswa  he  that  garris  slaie  or 
mainteinis  the  slayer,  or  is  airt  or  pairt  of  the  deede  doing, 
sail  be  demained,  as  the  principall  doers.  And  gif  onie  man 
be  infeft  of  freedome  to  fish  in  forbidden  time,  sik  freedome 
sail  cease  for  seven  zeires  to  cum.  And  gif  onie  dois  in  the 
contrarie,  he  sail  paie  an  un*law  before  the  justice ;  upon  the 
quUlk  trespasser  the  justice-clerke  sail  inquire  at  the  receiv- 
ing of  the  indictments,  as  of  other  poyntes  bdangand  his 
office. 

The  act  1457,  cap.  85,  is  of  a  similar  import.     And 
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the  act  1457f  cap.  86,  prohibits  any  person  firom  setting 
creels  in  water  to  catch  red  fish. 

The  act  1469f  cap.  d8»  is  as  follows : 

For  the  multiplication  of  fish,  salmond,  girsilles  and 
trowteS)  quhilk  ar  destroyed  be  cowpes,  narrow  massse, 
nettes,  prynes  set  in  rivers,  that  hes  course  to  the  sea,  or  set 
within  the  flude  marke  of  the  sea :  It  is  advised  in  this  pre- 
sent Parliament,  that  all  sik  cowpes  and  prynes  be  destroy- 
ed and  put  away  for  three  zeires ;  and  quha  sa  haldis  them 
up,  sail  be  indited,  and  punished  be  the  Kingis  justice  in  his 
justice  aire,  as  destroyers  of  redde  fish,  after  the  tenour  of 
the  act  of  slaughter  of  redde  fish  last  maid  of  before.  And 
in  likewise  all  millares,  that  slayis  smoltes  with  creilles,  or 
ony  uther  manner  of  way,  sail  be  punished  be  the  Kinges 
lawes,  after  the  tenour  of  the  said  acte,  maid  upon  the  slaucb- 
ter  of  redde  fish.  And  that  jlk  schirefie  within  his  schire 
sail  destroy  and  cast  downe  the  said  instrumentes,  cowpes, 
prynes,  and  narrow  masses,  nettes,  creilles,  or  ony  uther  sik- 
like. 

All  these  statutes  are  ratified  by  the  act  1489»  cap. 
15,  "  with  this  addition  :*' 

That  letters  be  written  to  all  schireffes,  baiUies  and  stew- 
ardes,  to  destroy,  cast  downe^  and  put  away  all  the  craves 
within  their  bounds  incontinent  without  delay:  And  that 
dittay  be  tane  upon  them  that  hes  cruves  in  the  contrair 
the  said  acte :  and  to  pay  for  ilk  cruve  five  pound  for  amer- 
ciament in  the  justice  aire,  to  be  raised  on  the  nudcer  and 
uphalder  of  the  samin  :  And  in  likewise  the  schirefie  that 
failzies,  to  be  in  amerciament  of  twentie  pound  to  the  King 
in  the  justice  aire,  and  to  be  a  poynt  of  dittay,  as  said  is : 
And  anent  the  cruyes  that  standis  in  fi'esh  waters,  that  they 
stand  not  in  forbidden  time :  And  let  the  mid-streame  be  d? 
way  free,  be  the  space  of  five  fute :  And  that  the  Setterdaies 
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slop  be  observed  and  keiped,  as  the  acte  and  statute  maid 
be  King  David  requiris :  And  that  ilk  beck  of  the  said  craves 
be  five  inche  wide,  according  to  the  samin  statute :  And  as 
for  millers,  that  settis  creilles  and  nettes  in  dammes,  milne- 
landes,  and  waters,  destroyand  read  fish,  and  fry  of  fish,  as 
said  IS,  sail  be  a  poynt  of  dittay :  And  the  paine  baith  of 
causer  of  creilles,  nettes,  and  of  the  millers,  ilk  ane  of  them 
that  dois  in  the  contrair,  to  incur  the  tmlaw  of  read  fish,  and 
to  be  takes  of  them  that  dois  in  the  contrair:  And  that  let- 
ters be  written,  as  said  is,  to  the  schireffes,  stewardes,  and 
baillies,  to  put  this  acVto  execution,  and  see  that  the  samin 
be  observed  and  keiped,  under  the  paine  of  twentie  pound, 
to  be  raised  upon  the  bfficiares  that failzies,  as  said  is:  And 
as  touching  the  slaiichter  of  read  fish,  that  it  be  punished 
after  the  forme  of  the  statute,  declairand  the  unlaw  thereof 
ten  pound.   • 

The  act  1503,  dap.  73»  is  as  follows  : 

Anent  the  slauchter  of  redde  fishe  in  forbidden  dme,  be- 
cause the  littil  unlaw  thereof  hes  bene  the  cause  and  occa- 
sion, that  the  redde  fish  hes  bene  slaine  in  great  number,  to 
the  great  heir-ship  of  the  cuntrie,  and  the  destruction  of  the 
commonn  weill :  And  als  anent  the  slayers  of  smoltes  in 
milne-dames,  dowses,  and  be  nettes,  thornes,  and  cruves: 
It  is  statute  and  ordained,  that  the  unlaw  thereof  in  time  to 
cum  be  ten  pounde  for  the  first  time :  The  second  time, 
twentie  pounde :  And  the  third  time,  tinsel  of  life  to  the  com- 
mitter :  And  als  it  sail  be  leifiuU  to  the  baronne,  baith  spi- 
ritual and  tempera},  baidi  in  the  royaltie  and  regalitie,  to 
proceed  and  sit  hereupon  in  their  courtes,  and  to  have  aoe 
unlaw  of  ilk  one  that  beis  convict  of  ony  poynt  foresaid,  of 
threttie  shillinges.:  And  gif  ony  person  or  persones  claimis  to 
have  sik  priviledges  to  slaie  sik  fish  in  forbidden  time,  be  ony 
of  the  waies  foresaid,  that  all  sik  priviledges  cease,  unto  the 
time  that  they  cum  before  the  King  and  Lords  and  schaw 
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their  said  priviledge,  that  they  may  be  considered,  quhidder 
silc  priviledges  be  for  the  commoua  weill,  or  not. 

The  act  1535,  cap.  16,  limits  the  time  for  killing 
salmon.    It  declares, 

That  it  sail  not  be  lesum  to  the  tbesaurer  and  compo- 
sitoures  in  times  camming,  to  compone  or  fine  in  judge- 
ment, or  out  of  judgement,  with  the  breakers  of  the  saidis 
actes,  for  lesse  then  tlie  paine  and  unlaw  conteined  in  the 
samin :  And  that  dittay  be  tane  upon  all  them  that  ar  airt 
and  pairt,  causers  or  receipters  of  the  slaying  of  the  said 
reade  fish,  smoltes  and  salmonde  in  forbidden  time,  aik-like 
as  upon  the  principall  slayers  thereof:  And  because  the  lang 
delay  of  justice  aires  gives  greate  occasion  of  the  breaking  of 
the  saidis  actes :  Therefore  the  Kingis  Grace  sail  send  ane 
commission  generally,  with  the  justice-clerke,  and  sik  ather 
persones  as  sail  please  his  Grace  to  depute  thereto,  for  bald- 
ing of  particular  diettes  zeirly,  in  the  places  quhair  the  said 
fish  ar  slaine,  and  ordains  all  sik  persones  to  be  arreisted  to 
the  first  aire,  to  compeir  under  the  paine  of  rebellioun  and 
putting  of  them  to  the  borne ;  and  gif  they  compeir  not,  to 
put  them  to  the  home,  and  denunce  them  our  SoYerain 
Lordis  rebelles :  And  that  sik  ordour  of  arreistment  of  sik 
persons  be  keiped,  as  it  were  in  a  general  aire. 

The  act  1535,  cap.  17,  declares,  **  That  the  receip- 
**  ters  and  assisters  to  such  persons''  (as  kill  in  forbid- 
den time,  &c.)  **  incur  siklike  pains  as  the  principals ; 
**  and  that  sicklike  process  be  had  against  them,  as  is 
''  devised  and  statuted  against  the  slayers  of  red  fish, 
'*  salmon  and  smolts.'' 

The  act  1563,  cap.  68,  ratifies  prior  statutes,  "  with 
"  this  addition  following  :** 

That  is  to  say,  that  all  craves  and  zaires,  that  ar  set  of  late 
upon  sand,  and  scbaoldes,  far  within  the  water,  quhair  they 
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were  not  of  before,  that  they  bee  incontinente  tane  downe  and 
put  away,  and  the  remanent  cruves  that  ar  set  and  put  upon 
the  water  sandes,  to  stande  still  quhill  the  first  day  of  October 
nixt  to  cuni»  and  incontinent  after  the  said  first  day,  to  be  de-* 
stroyed  and  put  away  for  ever :  And  for  execution  of  this  act, 
ordainis  everie  earle^  lord,  barronne,  and  everie  gentleman 
landed,  within  his  awin  boundes,  to  cause  remove,  destroy, 
put  downe,  and  take  awaye  the  saidis  cruves  and  zaires,  in 
manner  forsaide,  respecHvey  under  the  paine  of  ane  hundreth 
poundes  to  bee  taken  up  of  their  gudes,  that  puttis  not  this 
act  to  dewe  execution,  and  the  said  summe  to  be  in-brocht 
and  applyed  to  our  Soveraine  Lady^s  use,  and  that  everie 
schirefie,  stewarde,  baillie,  alsweill  of  regalitie  as  royaltie, 
their  deputes  and  uthers  judges  within  their  awin  jurisdic- 
tiones,  take  gude  attendence  and  see,  that  as  is  conteined  in 
this  present  acte  be  done,  and  put  to  execution  in  all  poyntes, 
according  to  the  tenour  of  the  samin :  And  failzieing  there- 
of»  that  everie  schirefie,  steward,  baillies,  alsweill  of  regali« 
ties  as  royalties,  and  other  judges,  within  their  awin  juris- 
diction, as  saide  is,  up«take  and  in-bring  the  saide  paine  of 
ane  hundreth  pounder  of  everie  earle,  lorde,  barronne,  gen- 
tleman landed,  or  uthers  negligent  in  the  premisses,  and 
make  compt  thereof  zeirlie  in  the  checker :  And  gif  the  saidis 
schireffes,  stewards,  baillies  of  regalities  or  royalties,  beis 
foundin  negligent  in  execution :  of  their  offices,  anent  this 
acte,  that  the  foresaid  summe  be  up-lifted  of  themselves,  and 
in«-broGht  to  our  Soveraine  Ladle's  use,  and  that  but  preju- 
dice of  the  paiues  to  be  execute  upon  the  foresaidis  earle, 
lorde^  barronne,  genUeman,  or  uther  contraveners  of  the 
for esaide  acte :  Providing  alwayes,  that  this  acte  on  na-wayes 
be  extended  to  the  cruves  and  zaires  being  upon  the  water 
of  Solway. 

The  act  1579>  c<^P'  89»  complains  that  these  several 
statute3  had  not  received  due  execution.     It 
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Therefore  ordainis  the  saidis  actes  to  be  extended,  and  have 
elFect  and  execution  in  time  camming,  against  the  trances- 
sours  thereof,  after  the  forme  and  tenour  of  the  same :  As 
itlswa  against  the  slayers  of  the  saidis  reid  fisch,  in  forbidden 
time,  be  blesis,  casting  of  wandes  or  otherwise :  or  that  de- 
stroyes  the  smoltes  and  frye  of  salmound  in  mil-dammes,  or 
be^polkes,  creilles,  trammel-nets,  and  herrie-waters :  And 
tliat  the  landes-Iord,  and  awners  of  the  saidis  cruves  and 
zaires,  betuixt  and  the  first  day  of  March  nixt  to-cum,  put 
iloun,  and  hald  doun  the  saidis  cruves  and  zaires,  conforme 
to  the  saidis  actes,  and  under  the  paines  conteined  therein ; 
and  gif  they  failzie  therein,  the  said  day  being  by-past,  or- 
ilainis  and  commandis  his  Hienes  thesaurer,  to  persew  and 
up-take  the  saidis  paines :  And  als  ordainis  the  schireffes, 
btewardes,  and  baillies  in  the  schires,  and  lordes  of  regali- 
ties, quhair  the  saidis  cruves  and  zaires  ar,  and  the  provestes 
and  baillies  of  the  nixt  burrowes  conjunctlie  and  severallie, 
to  pass  with  convocation  of  his  Majesties  lieges,  to  cast  doun 
and  destroy  the  saidis  cruves  and  zaires,  and  hald  them  doun, 
as  they  will  answer  to  our  Soveraine  Iiord,  upon  their  obe- 
dience :  And  gif  neede  be,  that  letters  be  direct  against  them, 
to  that  effect,  within  ten  dayis,  under  the  p^ine  of  rebellion, 
and  gif  they  fisulzie,  to  put  them  to  the  home ;  and  this  act 
to  serve  for  sufficient  conmiission  to  the  saidis  schirefies, 
stewardes,  baillies,  lordes  of  regaliUes,  provestes,  aldermen, 
and  baillies  of  burrowes,  to  the  eflect  foirsaid ;  and  that  they 
nawaies  sail  be  called  nor  accused  theirfoir,  nor  incur  ony 
skaith  or  danger  therethrow  in  time  cumming;  and  com- 
manding all  our  Soveraine  Lordis  lieges  to  rise,  concur  and 
assist  to  the  saidis  schirefies,  stewardes,  baillies,  and  their 
deputes,  provestes,  aldermen,  and  baillies  of  burrowes,  and 
their  officiary  in  putting  the  said  act  to  execution  in  all 
f)oyntSy  after  the  tenour  theirof ;  and  for  punbchement  of 
the  slayers  of  reid  fische,  in  forbidden  time,  be  blesis,  cast- 
ing of  wand^&s,  or  utherwi^  or  destroyers  of  the  smoltes, 
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and  frjre  of  sahnound  in  mill-dammes,  or  be  polkes^  creilles, 
trammel-neUesy  and  herrie-watersy  that  the  schirefies,  atew- 
ardesy  bailliesy  and  lordes  of  regalities,  within  their  awin 
jurisdictions,  ptocfitde  as  ordinar  justices,  and  uptak  and 
execute  the  paines  and  escheittes,  the  twa  pairt  to  the  Kingis 
Majesties  use,  and  the  thrid  to  themselves,  for  their  travelles ; 
and  quhair  the  offenders  hes  na  geir  worth  the  paines,  to  put 
and  hald  them  in  prison,  stokkes,  or  irones,  for  the  space  of 
ane  mooeth,  upon  their  awin  expenses,  or  gif  they  have  it 
noty  on  bread  and  water. 

The  act  1581,  cap.  Ill,  containing  the  appointment 
ef  various  noblemen  and  gentlemen  as  ji^stices  of  the 
peace,  for  carrying  into  execution  the  laws  for  preser- 
vation of  fishings,  is  in  desuetude ;  Bor.  of  Stirling, 
20.  Nov.  1793,  Mot.  14299. 

The  act  1594,  cap.  224,  for  execution  of  the  acts 
against  slaying  salmon,  &c.  declares. 

That  it  sail  be  lauchfuU  to  the  provest  and  bailiies  of  everie 
burgh  fn  time  cumming,  to  proceede  against  the  contravee- 
ners  of  the  saidis  acts,  gif  they  sail  happen  first  to  attache 
and  apprehend  them,  before  they  be  challenged  be  the  schi- 
re£fe  or  his  deputes:  notwithstanding  that  be  the  former 
actes,  the  said  power  was  restricted  to  the  saidis  schireflfes. 

The  act  1597,  cap.  261,  declares. 

That  all  and  sindrie  earles,  lordes,  barronnes,  gentle-men, 
and  firee-halders,  havand  land  nixt  adjacent  to  the  waters 
and  rivers,  quhairin  salmonde  fish  ar  taken  and  slaine,  with- 
in all  the  partes  and  boundes  of  this  realme,  sail,  according 
to  the  general  bande,  finde  caution  and  sovertie,  acted  in  the 
buikes  of  councell,  that  they,  and  everie  ane  of  them  sail  be 
answerable  for  their  awin  tennentes  and  in-dwellers  within 
their  landes,  and  for  all  uthers  within  their  boundes,  sa 
farre  as  their  landes  extendis,  quhome  they  may  stop  or  le 
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conforme  to  the  generall  bondei  that  they  sail  not  slay  ony 
salmond  fishe,  in  forbidden  time/  with  cobill,  net,  upeare, 
wand,  creil,  pock,  or  ony  nther  kinde  of  ingine  :  The  earie 
and  lord,  under  the  paine  of  ane  thoosand  markes :  The 
barronae  and  gentleman,  and  uthers  quhat-som-ever  awn^rs 
of  waters  and  landes,  under  the  paine  of  fiTehnndreth  markes; 
the  ane  halfe  of  the  saidis  paines,  in  case  of  contravention,  to 
be  uplifted  to  his  Majesties  use ;  and  the  utber  half  to  the 
judges  conteined  hi  the  former  acts ;  and  that  letters  of  horn- 
ing be  directed  at  the  instance  of  the  saids  judges,  and  charge 
the  saidis  earles,  lordes,  gentlemen,  and  free-halders,  tofinde 
the  said  soverties,  acted  in  manner  foresaid,  exceptand  furtb 
of  this  present  act  the  waters  of  Annand  and  Tweid. 

By  the  act  1 600,  cap.  1 1 ,  slaying  of  salmon  contrary 
to  the  statutes  is  declared  to  subject  the  (lender  to  the 
pains  of  theft. 

And  the  act  1G06,  cap.  5,  ratifies  this  statute,  and 
declares. 

That  in  all  tyme  comming,  the  contraveiners  of  the  said 
act,  or  ony  part  thereof,  in  the  waters  of  Tweed  or  Annand, 
or  any  part  of  the  samine,  shall  underly  the  paines  foresaids 
of  thift  and  death,  according  to  the  qualide,  rank  and  estate 
of  the  committers  thereof,  and  as  if  the'  first  act  had  bene 
generall,  and  the  said  exception  had  never  bene  conteined 
therein. 

'    In  the  act  1685,  cap.  20,  "  for  preserving  game,'* 
there  are  the  following  clauses  : 

« 

And  whereas,  by  the  11th  act,  Pari.  I.  King  James  L, 
cruives  and  zairs  set  on  fresh  water  without  express  infefi« 
ments  of  salmop*  fishing  are  ordained  to  be  destroyed  and  put 
away  for  ever ;  and  that  where  cruives  are  allowed  by  infeft* 
ments,  that  ilk  heck  be  three  inches  wide,,  which  is  ratified 
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by  the  73d  act,  Pari.  10.  King  Jatnes  IIL,  and  by  the  87th 
act»  Path  14.  King  James  II.,  it  is  statute  that  no  man  set 
vessels,  creds,  weirs,  nets,  or  any  other  engine  to  binder 
^nolts  from  going  to  the  sea  t  and  that  coups,  masses,  nets, 
prins  set  on  waters  that  has  course  to  the  sea,  be  destroyed, 
and  who  holds  tbeni  up  to  be  liable  as  destroyers  of  red 
fishes :  Item^  That  all  millers  that  slay  smolts  or  trouts  with 
creels  or  any  other  engine,  or  any  who  dams  or  laves,  shall 
be  punishable  as  slayers  of  red  fish,  conform  to  the  73d  act 
Paifl.  6.  King  James  III. ;  and  when  the  transgressors  has 
no  means,  they  are  appointed  to  be  put  in  prison,  irons  or 
stocks,  for  the  space  of  one  month,  upon  their  own  expen- 
ses ;  and,  if  they  have  it  ndt  of  their  own,  to  be  fed  on  bread 
and  water,  conform  to  the  89fh  act.  Pari.  6.  King  James 
VI. :  Ordaining  hereby  the  masters  of  our  game  to  require 
all  heritors  and  others  to  throw  down  all  cruives  and  zairs 
set  on  fresh  waters,  without  exinress  infeflment  of  salmon* 
fishing. 

And  the  act  I696,  cap.  33, 

Ratifies,  confirms,  and  approves  the  haill  former  laws  and 
acts  of  Parliament  made  anent  the  killing  of  salmon,  kipper, 
and  black-fishin  forbidden  times,  and  the  killing  and  destroy«> 
ing  of  the  fry  and  smolts  of  salmon ;  and  hereby  strictly  com- 
mands and  requires  the  several  judges  to  whom  the  execution 
of  the  foresaid  laws  is  committed,  to  execute  the  same  with  all 
rigour,  and  to  exact  the  penalties  allowed  by  law,  as  they 
will  be  answerable  at  their  highest  peril :  and  in  case  any 
persons,  who  shall  be  found  guilty  of  the  contravention  of 
any  of  the  former  acts  made  against  killers  of  kipper,  or 
black-fish,  or  destroyers  of  the  fry  or  smolts  of  salmon,  shall 
not  be  able  to  pay  the  pecunial  fines  allowed  by  law,  that 
the  judge  before  whom  the  person  so  guilty  shall  happen  to 
be  convict,  may  punish  the  delinquent  corporally,,  or  by  ba- 
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nishment,  as  be  sbo^l  thuik  fit ;  or  otherwise,  if  tbe  delin- 
quent  be  found  fit  to  serve  in  tbe  recraits,  that  he  be  deli- 
vered to  any  of  the  officers  of  bis  Majesty's  forces,  for  the 
use  of  his  Majesty's  service.  And  further,  his  Majesty  and 
Estates  of  Parliament,  (for  the  more  effectual  discovery  of  the 
persons  guilty  of  killing  of  kipper,  or  black- fish,  and  destroy- 
ing the  fry  and  smolts  of  salmon,)  do  hereby  allow  tbe  half 
of  the  fines  to  be  imposed  by  virtue  of  this  or  former  acts  to 
be  paid  to  any  person  who  shall  make  discovery  of  the  de- 
linquents. And  in  respect  that  the  salmon-fishing  within 
this  kingdom  is  much  prejudged  by  the  height  of  miU-dam% 
that  are  carried  through  the  rivers  where  salmon  are  taken, 
his  Majesty,  with  consent  of  the  Estates  of  Parliament,  or- 
dains a  constant  slop  in  the  mid-stream  of  each  mill-dam  dike, 
and  if  the  dike  be  settled  in  several  grains  of  the  river,  that 
there  be  a  slop  in  each  grain  (except  in  such  rivers  where 
cruives  are  settled,)  and  that  the  said  slop  be  as  big  as  con- 
veniently can  be  allowed,  providing  always  the  said  slop  pre- 
judge not  the  going  of  the  mills  situate  upon  any  such  rivers : 
Likeas,  his  Majesty,  with  consent  foresaid,  discharges  all 
fishing  at  such  mill-dam  dikes,  with  nets  stented,  or  other- 
wise, or  any  other  engines  whatsoever,  under  the  pains  in- 
flicted by  this  and  former  acts  against  killers  of  black-fish, 
and  destroyers  of  the  fry  of  salmon. 

Erskine,  II.  6.  15.— Stair,  II.  3.  69.— Tait's  Jus- 
tice of  Peace,  p.  1 60.— See  acts  1617,  cap.  Sj  and 
1661,  cap.  38. 

DECISIONS. 

Report  of  the  C!ommittee  of  the  House  of  Commons,  17. 

June  1824. 

Duke  of  Queensberry,  19.  Nov.  1771,  Mor.  14279.— Col-* 
quhoun,  21.  Dec.  1798,  and  4.  July  1804,  ib.  14881. — 
Dirom,  26.  Nov.  1797,  ib.  14282 Earl  of  Ftfe,  1807,  ib. 
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App.  2.  V.  **  Salnum  Fishing.^ — Earl  of  Kinnoul,  86.  Jan. 
1802,  affirmed  9.  May  1804^  ib.  14301.— Doke  of  Athol, 
7.  March  1812,  Buchanan's  cases,  254^  affirmed  20.  June 
1810,  Dow,  V.  282.— Magistrates  of  Dumbarton,  16.  Jan. 
1813,  F.  C.  affirmed  19.  June  1816.— Scott,  11.  Dec. 
1812,  F.  C— Duke  of  Athol,  16.  Dec.  1826,  S.  &  D.  V. 
153.— Earl  of  Kintore,  31.  May  1826,  ib.  IV.  641— 
Cbisholm,  17.  June  1801,  Mor.  App.  1.  r.  "  Salnum  Fish- 
«  iii^.*»_Forbe8,  31.  May  1826,  F.  C— &  &  D.  IV.  650. 
—Lord  Banff  9.  Earl  of  Fife,  21.  Jan.  1783.— Lord  Hal- 
kerston  v.  Scott,  4.  July  1769.— Fishers  of  Don  v.  Town 
of  Aberdeen,  26.  Jan.  1665. —  Fishers  of  Northesk  v. 
Scott,  16.  July  1746.— Earl  of  Kinnoul,  18.  Jan.  1814, 
F.  C— Copland's  Trustees,  &c.  13.  June  1810,  ib. 
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There  are  several  statutes  directed  against  those  who 
destroy  game,  or  pasture  cattle,  in  the  King's  Parks  or 
Forests,  Acts  1535,  cap.  12, — 1579,  cap.  84, — 1592, 
cap.  128.  and  ISO, — 1594,  cap.  210.  The  more  ef- 
fectually to  enforce  these  acts,  the  statute  1617,  cap. 
18. 

Ordains  in  all  time  commlng,  that  the  keepers  of  the  saids 
forrests,  and  others,  having  right  by  their  infeflments,  as 
said  is,  shall  have  full  power,  priviledge,  and  jurisdiction,  to 
call,  conveene,  and  pursue  before  them,  whatsoever  person 
or  persons,  that  shall  be  found  hereafter  to  transgresse  thct 
saids  acts  and  statutes,  sit,  and  hold  courts  thereanent,  and 
to  put  them  to  the  tryal  of  an  inqueist :  and  being  found 
guiltyi  to  put  the  saids  acts  to  full  execution  in  their  contrair. 
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after  the  forme  and  tennour  thereof  in  all  points :  to  wit,  the 
slayers  and  shooters  of  deer,  rae,  and  wilde  fowls,  being 
landed-men,  under  the  pain  of  five  hundreth  marks,  and 
every  unlanded-man,  being  responsible,  under  the  paine  of 
one  hundreth  marks,  and  if  he  be  not  responsible,  under  the 
pain  of  warding  and  punishment  of  his  person,  conbrme  to 
the  former  acts  made  thereanent :  and  the  owners  and  in- 
putters  of  the  goods  and  bestial,  within  the  saids  forrests, 
and  cutters  of  wood,  under  the  paines  contained  in  the  for- 
mer acts  made  thereanent,  and  conf<»*ine  to  the  provision  of 
the  same  acts. 

And  the  statute  16&5,  cap.  20,  revives  various  laws 
for  the  preservation  of  game,  and,  inter  aliaj 

The  11th  act  of  the  4th  Parliament  of  King  James  V., 
and  210th  act  of  the  14th  Parliament  of  King  James  VI.,  by 
which  letters  are  ordained  to  be  direct,  charging  all  keepers 
of  his  Majesty's  forests  to  permit  no  pasturage  within  the 
marches  of  the  forests,  but  that  they  seize  and  escheat  them 
under  the  pain  of  loss  of  their  oflBce :  and  that  foresters  of 
forests  belonging  to  private  men  shall  apprehend  such  as 
travel  with  guns  or  dogs,  in  forests,  and  carry  them  to  the 
nearest  sherifi^  Stewarts  of  stewartries,  baillies  of  bailliaries 
and  regalities,  or  justices  of  peace,  to  be  secured,  to  answer 
as  accords  of  the  law :  ^nd,  that  all  such  of  the  lieges  who 
shall  be  required  to  concur  to  apprehend  such  persons,  give 
ready  obedience,  as  is  ordained  by  the  forest  laws,  cap,  15. 
and  22,  and  those  who  conceal  them,  be  fined  as  art  and 
part  of  the  said  fault 

Erskine,  II.  6.  14. 

Case  of  Marquis  of  Athol,  24.  July  1880,  Mor.  p.  465S. 
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FRIENDLY  SOCIETIES. 

These  societies  have  been  encouraged  by  the  Legisla*- 
tiure,  and  the  objects  of  them  promoted  by  several  en- 
actments. Those  statutes  which  relate  to  Scotland 
are  as  follow : 

The  act  53.  of  Geo.  III.  cop.  54,  "  for  the  encourage- 
"  ment  and  relief  of  friendly  societies/'  is  as  follows  : 

**  Whereas  the  protection  and  encooragement  of  friendly 
«  societies  in  this  kingdom,  for  raising,  by  voluntary  sub- 
<<  scription  of  the  members  thereof,  separate  funds  for  the 
<*  mutual  relief  and  maintenance  of  the  said  membjers  in  sick- 
<<  ness,  old  age,  and  infirmity,  is  likely  to  be  attended  with 
*<  very  beneficial  affects,  by  promoting  the  happiness  of  ini- 
<*  dividoals,  and  at  the  same  time  diminishing  the  public  bui^ 
<^  dens :''  May  it  therefore  please  your  Majesty  dxat  it  may 
be  enacted,  and  be  it  enacted,  &c.  That  it  shall  and  may  be 
lawful  to  and  for  aoy  number  of  persons,  in  Great  Britain, 
to  form  themselves  into^  and  to  establish  one  or  more  ath' 
ciety  or  societies  of  good  fellowship,  for  the  purpose  of 
raising  from  time  to  time,  by  subscriptions  of  the  several 
members  of  every  such  society,  or  by  voluntary  contribu'* 
tions,  a  stock  or  fund  for  the  mutual  relief  and  maintenance 
of  all  and  every  the  members  thereof  in  old  age,  sickness, 
and  infirmity,  or  for  the  relief  and  maintenance  of  all  and 
every  the  widows  and  children  of  deceased  members;  and 
to  and  for  the  several  members  of  each  such  society,  or  such 
number  of  them  as  shall  be  nominated  a  committee  for  that 
purpose,from  time  to  time  to  assemble  t(^;ether,  and  to  make, 
ordam  and  constitute  such  proper  and  wholesome  rules,  or- 
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ders,  and  regulations,  for  the  better  government  and  guid- 
ance of  the  same,  as  to  the  major  part  of  such  society,  or 
such  committee  thereof,  so  assembled  together,  shall  seem 
meet,  so  as  such  rules,  orders,  and  regulations  shall  not  be 
repugnant  to  the  laws  of  this  realm,  nor  any  of  the  express 
provisions  or  regulations  of  this  act ;  and  to  impose  and  in-> 
flict  such  reasonable  fines  and  forfeitures  upon  the  several 
members  of  any  such  society  who  shall  offend  against  such 
rules,  orders,  or  regulations,  as  shall  be  just  and  necessary 
for  duly  enforcing  the  same,  to  be  respectively  paid  to  such 
uses,  for  the  benefit  of  such  society,  as  such  society  by  such 
rules,  orders,  or  regulations  shall  be  direct ;  and  also  from 
time  to  time  to  alter  and  amend  such  ruFes,  order%  aad  te- 
gulatiiMis,  as  occasion  shall  require,  or  to  mumI  mid  repeal 
the  same,  and  to  make  new  rules,  orders  and  regulations  in 
lieu  thereof  under  such  resltiotioiis  as  are  in  this  act  eon- 
tained. 

IL  Provided  almys,  and  be  it  further  enacted  by  autho- 
rity foresaid.  That  all  such  rules,  orders  and  regulations, 
with  idl  convenient  speed  after  the  same  shall  be  made,  al- 
tered, or  amended,  and  so  from  time  to  time  after  every  ma- 
king,  altering  or  amending  thereof,  shall  be  exhiUted  in  wri^ 
ting  to  the  justices  of  the  peace  assembled  at  the  general 
quarter  sessions  of  the  peace,  or  at  any  adjournment  there- 
of, in  and  for  the  county,  riding,  division  or  shire  where  such 
seciety  shall  be  established,  and  such  rules,  orders  and  re- 
gulations shall  be  subject  to  the  review  of  such  justices,  who 
shall  and  may  after  due  examination  thereof,  at  the  then,  or 
the  then  next  subsequent  session,  annul  and  make  void  all  such 
rules,  orders  and  regulations,  as  shall  be  repugnant  to  this 
act,  and  shall  allow  and  confirm  all  such  rules,  orders  and 
regulations,  as  shall  be  conformable  to  the  true  intent  and 
meaning  of  this  act ;  and  after  the  confirmation  thereof  by 
such  justices,  all  such  rules,  orders  and  r^vlations,  so  con* 
firmed,  shall  be  signed  by  the  clerk  of  the  peace  at  such  se»- 
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tioil%  and  a  duplicate  thereof,  being  first  fairly  wrote  on 
parchment,  shall  be  deposited  with  the  clerk  of  the  peace  at 
such  sessions,  to  be  by  him  filed  with  the  rolls  of  the  ses- 
sions there,  without  any  fee  to  be  paid  for  any  matter  or 
thmg  relating  to  the  same ;  and  such  rules,  orders  and  re- 
gulations, approved  of  and  confirmed  by  the  justices,  and 
filed  as  aforesaid,  shall  be  binding  upon  all  parties  during 
the  continuance  of  the  same ;  and  no  such  societ}',  which 
shall  hereafter  be  established,  shall  be  deemed  or  taken  to  be 
within  the  intent  and  meaning  of  this  act,  mitil  good  and 
competent  rules,  orders  and  regulations,  for  the  government 
thereof,  shall  have  been  confirmed  by  the  justices,  and  filed 
as  aforesaid,  according  to  the  direction  of  this  act  before 
mentioned ;  nor  shall  any  such  society,  which  hath  already 
been  established  for  the  purpose  aforesaid,  be,  or  be  deem- 
ed or  taken  to  be,  within  the  intent  and  meaning  of  this  act, 
unless  all  the  rules,  orders  or  regulationsi  under  which  such 
society  is  thereafter  to  be  governed,  shall  be  exhibited  and 
confirmed  in  manner  aforesaid,  and  shall  be  filed  at  the  ge- 
neral quarter  sessions  of  the  peace,  or  at  any  adjournment 
thereof,  to  be  holden  in  and  for  the  county,  riding,  division, 
or  shire,  where  such  society  hath  been  established,  at  some 
time  before  or  immedintely  next  after  the  feast  of  St  Michael 
17»4. 

III.  Provided  also^  and  be  it  further  enacted  by  the  au* 
thority  foresaid,  That  no  rule,  order,  or  regulation  confirm- 
ed by  the  justices  of  the  peace  in  manner  aforesaid,  shall  be 
altered,  rescinded,  or  repealed,  unless  at  a  general  meeting 
of  the  members  of  such  society  as  aforesaid,  convened  by 
public  notice,  in  writing,  signed  by  the  secretary  or  clerk  of 
such. society  in  pursuance  of  a  requisition  for  that  purpose, 
by  three  or  more  of  the  members  of  such  society,  and  pu- 
blicly read  at  the  two  usual  meetings  of  such  society,  to  be 
held  next  before  such  general  meeting,  for  the  purpose  of 
such  alteration  or  repeal,  unless  a  committee  of  such  mem- 
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bers  shall  have  been  nommated  for  that  pnrpoee^  hi  which 
case  such  committee  shall  be  coiiTened  in  like  manner,  and 
unless  such  alteration  or  repeal  shall  be  made  with  the  con- 
currence and  approbation  of  three-fourths  of  the  members 
of  such  society  then  and  there  present,  or  by  the  like  pro- 
portion of  such  committee  as  aforesaid,  if  any  shall  have  been 
nominated  for  that  purpose,  and  such  alteration  or  repeal 
shall  be  subject  to  the  review  of  the  justices  at  soch  general 
quarter  sessions  of  the  peaces  or  at  any  adjournment  there* 
oi^  as  aforesaid,  and  shall  be  filed  in  the  manner  berein-be- 
fore  directed ;  and  that  no  such  rule,  order,  or  regulation 
shall  be  binding,  or  have  any  force  or  eiiect,  until  the  same 
shall  have  been  agreed  toy  and  confirmed  by  such  justices 
and  filed  as  aforesaid'. 

IV.  And  be  it  further  enacted,  That  every  sueb  society 
shall  and  may,  from  time  to  time,  at  any  of  their  general 
meetings,  or  by  their  comn^ttee,  if  any  such  shall  be  appoint- 
ed for  that  society,  elect  Mid  appoint  such  persons  into  the 
oflke  of  steward,  president,  warden,  treasurer  or  tmstee  of 
such  society  as  they  shall  think  proper,  and  also  shall  and 
may  from  time  to  time  elect  and  appoint  such  clerks  and 
other  officers  as  shall  be  deemed  necessary  to  carry  into  exe- 
cution the  purposes  of  such  institution,  for  such  space  of 
time,  and  for  such  purposes,  as  shall  be  fixed  and  establish- 
ed by  the  rules  and  regulations  of  such  society,  and  from 
time  to  time  to  elect  and  appoint  others  in  the  room  of  those 
who  shall  vacate  or  die ;  and  6«ch  treasurer  or  treasurers^ 
trustee  or  trustees,  and  all  and  every  other  officer  or  officers, 
or  other  persons  whatever,  who  shall  be  appointed  to  any  of- 
fice in  any  wise  touching  or  concerning  the  receipt,  manage- 
ment or  expenditure  of  any  sum  or  siuns  of  money  a^cdad 
for  the  purpose  of  any  such  society^  before  he  or  they  shal 
be  admitted  to  take  upon  him  or  them  the  exeeodon  of  any 
such  office  or  trust,  shall  (if  required  so  to  do  by  the  roles 
or  regulations  of  such  society  to  whioh  auch  office  AmU  be» 
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kmgf)  becooie  bound  with  two  sufficient  sureties  for  the  just 
and  faithful  execution  of  such  office  or  trusty  and  for  render* 
iag  a  just  and  Urue  account  according  to  the  rules,  orders 
and  r^ulations  of  such  society,  and  in  all  matters  lawful  to 
pay  obedience  to  the  same,  in  such  peaal  sum  or  sums  of 
mcmey  as  by  the  major  part  of  such  society,  at  any  such  meet^ 
ing  as  aforesaid,  shall  be  thought  expedient,  and  to  the  sa- 
tisfaction of  such  sodety ;  and  that  every  such  bond  or  bonds 
to  be  given  by  or  on  the  behalf  of  sudb  treasurer  or  trea- 
surers, tmstee  or  trustees,  shall  be  given  to  the  clerk  of  the 
peace  of  the  county,  riding,  division  or  shire,  where  sudi  so- 
ciety shall  be  e^ablished  for  the  time  being,  without  fee  or 
reward ;  and  in  case  of  forfieitare,  it  shall  be  lawful  to  sue 
upon  such  bond  in  the  name  of  the  clerk  of  the  peace  for  the 
time  being,  for  the  use  of  the  said  society ;  and  every  such 
bond  or  bonds  to  be  given  by  any  other  person  or  persons 
appointed  to  any  such  other  office  or  trust  as  aforesaid,  shall 
be  given  to  the  treasurer  or  treasurers,  trustee  or  trustees  as 
aforesaid,  of  such  society  for  the  time  being,  to  be  by  him  or 
them  respectively  prosecuted  for  any  forfeiture  thereof,  and 
fer  the  use  of  such  sodety  to  which  such  <^cer  or  officers 
shall  belong ;  and  no  bond  or  other  security  to  be  given  to 
or  on  account  of  any  such  society,  or  in  pursuance  of  this 
act,  shall  be  charged  or  chargeaUe  with  any  stamp^nty  what^^ 
ever. 

y.  And  be  it  fiirther  enacted,  That  every  such  society 
shall  ami  may,  from  time  to  time,  elect  and  appoint  any  num« 
ber  of  the  numbers  of  such  society,  not  less  than  eleven,  to 
be  a  committee,  and  shall  and  may  delegate  to  sudi  couunit- 
tee  all  or  any  of  the  powers  given  by  this  act  to  be  executed, 
who  being  so  ddegated  shall  continue  to  act  as  such  com- 
mittee for  and  during  such  time  as  they  shall  be  ^ipointed ; 
and  in  all  cases  where  a  standing  committee  shall  be  ap- 
pointed for  such  society,  for  general  purposes,  the  powers 
of  such  committee  shall  be  first  declared  in  and  by  the  rules, 
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orders  and  regulations  of  such  society,  confirmed  by  the  jus^ 
tices  of  the  peace  at  their  sessions,  and  fi^ed  in  the  manner 
herein  before  directed ;  and  in  all  cases  where  a  committee 
shall  be  appointed  for  any  particular  purpose  or  purposes, 
the  powers  delegated  to  such  committee  shall  be  reduced  in- 
to writing,  and  entered  into  a  book  by  the  secretary  or  clerk 
of  such  society,  and  five  of  the  members  of  such  committee, 
at  least,  shall  at  all  times  be  necessary  to  concur  in  any  act 
of  such  committee,  and  such  committee  shall,  in  all  things 
delegated  to  them,  act  for  and  in  the  name  of  such  society; 
and  all  acts  and  orders  of  such  committee,  under  the  powers 
delegated  to  them,  shall  have  the  like  force  and  efiect  as  the 
acts  and  orders  of  such  society  at  any  general  meeting  there* 
of  could  or  might  have  had  in  pursuance  of  this  act :  Pro- 
vided always.  That  the  transactions  of  such  committee  shall 
be  from  time  to  time,  and  at  all  times,  subject  and  liable  to 
the  review,  allowance  or  disallowance,  and  control  of  such 
society,  in  such  manner  and  form  as  such  society  shall,  by 
their  general  rules,  orders  and  regulations,  confirmed  by  the 
justices  and  filed  as  aforesaid,  have  directed  and  appointed, 
or  shall  direct  and  appoint. 

YI.  And  be  it  further  enacted.  That  it  shall  and  may  be 
lawful  to  and  for  the  treasurer  or  treasurers,  trustee  or  trus- 
tees, for  the  time  being  of  any  such  society,  and  he  and  they 
are  hereby  authorised  and  required  from  time  to  time,  by 
and  with  the  consent  of  such  society,  to  be  had  and  testified 
in  such  manner  as  shall  be  directed  by  the  general  rules  and 
orders  of  such  society,  to  lay  out  or  dispose  of  such  part  of 
all  such  sums  of  money  as  shall  at  any  time  be  collected^  gi- 
ven or  paid  to,  and  for  the  beneficial  ends,  intents  and  pur* 
poses  of  such  society  as  the  exigencies  of  such  society  shall 
not  call  for  the  immediate  application  or  expenditure  o(  ei- 
ther on  private  securities,  to  be  approved  of  as  aforesaid, 
(such  securities  to  be  taken  in  the  name  or  names  of  such 
treasurer  or  treasurers,  trustee  or  trustees,  for  the  time  be- 
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ing,)  or  to  invest  the  same  in  the  public  stocks  or  funds,  in 
the  proper  name  or  names  of  such  treasurer  or  treasurers, 
trustee  or  trustees;  and  from  time  to  time,  with  such  consent 
as  aforesaid,  to  alter  and  transfer  such  securities  and  funds, 
and  to  make  sale  thereof  respectively. 

VII.  And  be  it  further  enacted,  That  all  the  dividends, 
interest  and  proceeds  which  shall  from  time  to  time  arise 
from  the  monies  so  laid  out  or  invested  as  aforesaid,  shall, 
from  time  to  time,  be  brought  to  account  by  such  treasurer 
or  treasurers,  trustee  or  trustees,  and  shall  be  applied  to  and 
for  the  use  of  such  society  according  to  the  rules,  orders  and 
regulations  thereof. 

VIII.  Provided  always,  and  be  it  further  enacted,  That 
the  treasurer  or  treasurers,  trustee  or  trustees,  for  the  time 
being,  and  all  other  o£Bcers  of  any  such  society,  who  shall 
have  or  receive  any  part  of  the  monies,  effects  or  funds  of 
such  society,  or  shall  in  any  manner  have  been  or  shall  be 
entrusted  with  the  disposition,  management  or  custody  there- 
of, or  of  any  securities  relating  to  the  same,  his,  her  and  their 
executors,  administrators  and  assigns  respectively,  shall,  up- 
on demand  made  in  pursuance  of  any  order  by  such  society 
or  committee  to  be  appointed  as  aforesaid  for  that  purposcy 
give  in  his  or  their  account  or  accounts,  at  a  general  meet- 
ing of  any  such  society,  or  to  such  committee  thereof  as 
aforesaid,  to  be  examined,  and  allowed  or  disallowed,  and 
shall  on  the  like  demand  pay  over  all  the  monies  remaining 
in  his  or  their  hands,  and  assign  and  transfer  or  deliver  all 
securities,  effects,  or  funds  taken  or  standing  in  his  or  their 
name  or  names  as  aforesaid,  or  being  in  his  or  their  hands 
or  custody,  to  the  treasurer  or  treasurers,  or  trustee  or  trus- 
tees for  the  time  being,  or  to  such  person  or  persons  as  such 
society  shall  appoint ;  and  in  case  of  any  neglect  or  refusal 
to  deliver  such  account,  or  to  pay  over  such  monies,  or  to 
assign,  transfer  or  deliver  such  securities  or  funds  in  manner 
aforesaid,  it  shall  niul  may  be  lawful  to  and  for  every  such 
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society,  in  the  name  of  the  treasurer  or  treasurers,  trustee  or 
trustees  thereof,  as  the  case  may  be,  to  exhibit  a  petition  in 
the  High  Court  of  Chancery,  or  the  Court  of  Exchequer  in 
England,  or  the  Court  of  Session  in  Scotland,  or  the  Courts 
of  Great  Sessions  in  Wales  respectively,  who  shall  and  may 
proceed  thereupon  in  a  summary  way,  and  make  such  order 
therein,  upon  hearing  all  parties  concerned,  as  to  such  court 
in  their  discretion  shall  seem  just ;  and  all  assignments  and 
transfers  made  in  pursuance  of  such  order  shall  be  good  aod 
effectual  in  law,  to  all  intents  and  purposes  whatsoever. 

IX.  And  be  it  further  enacted,  &c.  That  no  fee,  reward, 
emolument,  or  gratuity  whatsoever,  shall  be  demanded, 
taken,  or  received  by  an  officer  or  minister  of  such  court, 
for  any  matter  or  thing  done  in  such  court  in  pursuance  of 
this  act ;  and  that  upon  the  presenting  of  any  such  petitioD, 
it  shall  be  lawful  for  the  Lord  High  Chancellor,  the  Master 
of  the  Rolls  and  Barons  of  the  Exchequer,  respectively,  in 
England,  or  the  Lords  of  Session  in  Scotland,  or  the  judges 
of  any  of  the  Courts  of  Great  Sessions  in  Wales,  to  assign 
counsel  learned  in  the  law,  and  to  appoint  a  clerk  of  such 
court  to  advise  and  carry  on  such  petition  on  b^alf  of  sudi 
society,  who  are  hereby  respectively  required  to  do  their 
duties  therein,  without  fee  or  reward,  and  that  no  such 
proceedings  in  such  court,  in  pursuance  of  this  act^  shall  be 
chargeable  with  any  stamp-duty. 

X.  And  be  it  further  enacted,  &c.  That  if  any  pemdtk  ap- 
pointed to  any  office  by  any  such  society,  add  being  intrust- 
ed with,  or  having  in  his  hands  or  possession,  any  monies  or 
effects  belonging  to  such  society,  or  any  securities  relating 
to  the  same^  shall  die,  or  become  a  bankrupt  or  insolvent, 
his  executors  or  administrators,  assignee  or  assignees,  shall, 
within  forty  days  after  demand  made  by  the  order  of  any 
such  society,  or  the  major  part  of  them  assembled  at  any 
meeting  thereof,  deliver  over  all  things  belonging  to  such  so- 
ciety, to  such  person  or  persons  as  such  society  shall  appoint, 
and  shall  pay  out  of  the  assets  or  effects  of  such  person  all 
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sums  of  money  remaining  duei  which  such  person  received 
by  virtue  of  his  said  office,  before  any  of  his  other  debts  are 
paid  or  satisfied ;  and  all  such  assets  and  efiects  shall  be 
bound  to  the  payment  and  discharge  thereof  accordingly. 

XI.  And  be  it  further  enacted,  &c.  That  all  monies,  goods* 
chattels,  stocks,  annuities,  and  other  transferable  securities 
and  effects  whatever,  belonging  to  such  society,  shall  be  vest- 
ed in  the  treasurer  or  treasurers,  trustee  or  trustees,  for  the 
time  being,  for  the  use  and  benefit  of  such  society,  and  from 
and  after  the  death  or  removal  of  any  treasurer  or  treasu- 
rers, trustee  or  trustees,  shall  vest  in  the  succeeding  trea- 
surer or  treasurers,  trustee  or  trustees,  for  the  same  estates 
and  interests,  as  he  or  they  then  had  therein^  and  sub- 
ject to  the  same  trust,  without  any  assignment  or  trans- 
fer whatever;  and  also  shall,  for  all  purposes  of  action  or 
suit,  as  well  criminal  as  civil,  in  law  or  in  equity,  in  anywise 
touching  or  concerning  the  same,  be  deemed,  and  be  taken 
to  be,  and  shall,  in  every  such  proceeding,  (where  necessary,) 
be  stated  to  be  the  property  of  the  person  or  persons  ap- 
pointed to  the  office  of  treasurer  or  treasurers,  trustee  or 
trustees,  (as  the  case  may  be,)  of  such  society  for  the  time 
being,  in  his,  her,  or  their  proper  name  or  names ;  and  such 
person  or  persons  so  appointed  shall,  and  they  are  hereby 
respectively  authorised,  to  bring  or  defend,  or  cause  to  be 
brought  or  defended,  any  action,  suit,  or  prosecution,  crimi- 
nal as  well  as  civil,  touching  or  concerning  such  monies, 
goods,  or  chattels,  or  effects,  of  or  belonging  to  such  society ; 
and  such  person  or  persons  so  appointed  shall  and  may,  in 
all  cases  concerning  the  property  of  such  society,  sue  and 
be  sued,  plead  and  be  impleaded,  in  his  or  their  proper 
name  or  names,  without  other  description ;  and  no  such  suit, 
action,  or  prosecution  shall  be  discontinued  or  abate  by  the 
death  or  removal  of  such  person  or  persons  from  the  said 
office  of  treasurer  or  treasurers,  trustee  or  trustees  afore- 
said ;  but  the  same  shall  and  may  be  proceeded  in  by  the 
succeeding  treasurer  or  treasurers,  trustee  or  trustees,  in  the 
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proper  name  or  names  of  the  person  or  persons  commencing 
the  same;  any  law,  usage,  or  custom,  tathe  contrary  there- 
of notwithstanding. 

XII.  And  be  it  further  enacted,  &c.  That  every  such  so- 
ciety s^  to  be  established  as  aforesaid,  before  any  of  the 
rules,  orders,  or  regulations  thereof,  shall  be  confirmed  by 
the  justices,  in  the  manner  herein  before  directed,  shall,  in 
or  by  one  or  more  of  the  general  rules,  orders,  or  regulations 
to  be  confirmed  by  such  justices,  declare  all  and  every  the 
intents  and  purposes  for  which  such  society  is  intended  to  be 
established ;  and  shall  also,  in  and  by  such  rules,  orders, 
and  regulations,  direct  all  and  every  the  uses  and  purposes 
to  which  the  money,  which  shall,  from  time  to  time,  be  sub- 
scribed, paid,  or  given  to,  or  for  the  use  or  benefit  of  such 
society,  or  which  shall  arise  therefrom,  or  in  anywise  belong- 
ing to  such  society,  shall  be  appropriated  and  applied,  and 
in  what  shares  and  proportions,  and  under  what  circum- 
stance any  member  of  such  society,  or  other  person,  shall 
or  may  become  entitled  to  the  same,  or  any  part  thereof, 
and  which  application  shall  not  in  anywise  be  repugnant  to 
the  uses,  intents,  and  purposes  of  such  society,  or  any  of 
them,  so  to  be  declared  as  aforesaid ;  and  all  such  rules,  or- 
ders, or  regulations,  during  the  continuance  of  the  same, 
shall  be  complied  with  and  enforced;  and  the  monies  so 
subscribed,  paid,  or  given,  or  so  arising  to  or  for  the  use  or 
benefit  of  such  society,  or  belonging  thereto,  shall  not  be 
diverted  or  misapplied,  either  by  the  treasurer  or  treasurers, 
trustee  or  trustees,  or  any  other  officer  or  officers  of  such  so- 
ciety entrusted  therewith,  under  such  penalty  or  forfeiture, 
as  such  society  shall,  by  any  general  rule,  order,  or  regula- 
tion, impose  and  inflict  for  such  oiFence ;  and  that  it  shall 
not  be  lawful  for  any  such  society,  by  any  rule,  order  or  re- 
gulation, at  any  general  meeting,  or  otherwise,  to  dissolve,  or 
determine  such  society,  so  long  as  the  intents  or  purposes 
declared  by  such  society,  or  any  of  them,  remain  to  be  carried 
into  effect,  without  the  consent  and  approbation  of  five-sixths 
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of  the  then  existing  members  of  such  society,  and  also  of  all 
persons  then  receiving,  or  then  entitled  to  receive  relief  from 
«$uch  society,  either  on  account  of  sickness,  age,  or  infirmity, 
to  be  testified  under  their  hands  individually  and  respective- 
ly ;  nor  shall  it  be  lawful  for  such  society,  by  any  rule,  order, 
or  regulation,  to  direct  the  division  or  distribution  of  such 
«tock  or  fund,  or  any  part  thereof,  to  or  amongst  the  several 
inembers  of  such  society,  other  than  for  carrying  into  effisci 
the  general  intents  and  purposes  of  such  society  declared  by 
them,  and  confirmed  by  the  justices  of  the  peace  as  afore^ 
«aid,  according  to  the  directions  of  this  act ;  but  that  all  such 
rules,  orders,  and  regulations  for  the  dissolution  or  determi- 
nation of  any  such  society,  without  such  consent  as  aforesaid, 
or  for  the  distribution  or  division  of  the  stock  or  fund  of 
such  society,  contrary  to  the  rules,  orders,  and  regulations 
which  shall  have  been  confirmed  by  the  said  justices  at  their 
sessions,  and  filed  in  pursuance  of  this  act,  shall  be  void, 
and  of  none  effect. 

XIII.  And  be  it  further  enacted.  That  all  the  rules,  or- 
ders and  regulations,  from  time  to  time  made,  ordained,  and 
constituted  by  any  such  society,  in  the  manner  directed  by 
this  act,  shall  be  forthwith  entered  in  a  book  or  books 'to 
be  kept  by  one  or  more  of  the  members  of  such  society,  to 
be  appointed  for  that  purpose,  and  shall  be  signed  by  the 
said  members,  and  shall  at  all  seasonable  times  be  open  for 
the  inspection  of  any  member  of  such  society;  and  such  rules, 
orders  and  regulations,  so  entered  and  signed,  shall  be  deem- 
ed original  orders,  and  shall  be  received  in  evidence  as  such 
in  all  disputes  and  in  all  trials  before  any  court  in  this  king- 
dom ;  and  that  no  certiorari  shall  be  brought  or  allpwed  to 
remove  any  of  the  rules,  orders  or  regulations,  of  any  such 
society,  made  in  pursuance  of  this  act,  into  any  of  his 
Majesty's  courts  of  record  at  Westminster. 

XIV.  And  be  it  further  enacted,  That  it  shal^  and  may 
be  lawful  for  any  such  society  to  receive  donations  of  any 
person  or  persons  towards  the  supply  of  their  stock  or  fund, 
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aod  all  such  sums  shall  be  appUcaUe  to  the  general  parpen 
ses  of  such  society,  in  the  like  manner  as  the  contribntioDs  of 
the  seTeral  members  of  such  society  are  or  shall  be  directed 
to  be  applied  in  pursuance  of  thb  act»  and  shall  not  be  ap- 
plied in  any  other  manner. 

XV.  And  be  it  further  enacted,  That  if  any  person  ha* 
ving  been  admitted  a  member  of  any  such  society  establiab- 
ed  by  virtue  of  this  act,  shall  think  himself  aggrieved  by  any 
act,  matter,  or  thing,  done  or  omitted  to  be  done  by  any  such 
society,  or  any  person  or  persons  acting  under  them,  it  shsU 
and  may  be  lawful  for  any  two  or  more  justices  of  the  peace 
of  the  county,  riding,  division,  or  shire  where,  or  near  unto 
the  place  where  such  society  shall  be  established,  on  com* 
plaint  made  upon  oath  or  affirmation,  by  or  on  behalf  of  such 
person,  (which  oath  or  affirmation,  such  justices  of  the  peace 
are  hereby  empowered  and  required  to  administer,)  to  issue 
their  summons  to  the  presidents,  wardens,  stewards,  or  other 
principal  officers  of  such  society,  by  whatever  .name  such 
principal  officers  shall  be  respectively  named  or  called,  or 
one  of  them,  in  case  such  complaint  shall  be  made  against 
such  society  collectively ;  and  in  case  such  complaint  shall 
be  made  against  any  person  or  persons  appointed  to  such 
office  or  offices,  then  to  sunmion  such  person  or  persons  to 
appear  before  such  justices  at  a  convenient  time  and  place, 
to  be  respectively  named  in  such  summons ;  and  also  to  sum* 
mon  at  the  same  time  and  place,  if  there  shall  be  occasion, 
all  such  persons  as  shall  appear  to  such  justices  to  have  the 
custody  of  the  rules,  orders  and  regulations  of  such  sode^, 
and  such  justices,  at  the  time  and  place  named  in*such  sum- 
mons, whether  the  person  or  persons  so  summoned  shall  or 
shall  not  appear  according  to  such  summons,  nevertheless, 
on  proof  upon  oath  or  affirmstion  of  such  summons  being 
duly  served,  or  left  at  his,  her,  or  their  usual  place  or  places 
of  abode,  shall  proceed  peremptorily  to  hear  and  determine, 
in  a  summary  way,  the  matter  of  such  complaint  according 
to  the  true  purport  and  meaning  of  the  rules,  orders  and  re- 
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galatioas  of  such  BOciely»  confirmed  by  the  justices  accord- 
iDg  to  the  directions  of  this  act,  and  shall  make  such  order 
therein  as  to  them  shall  seem  just;  and  every  such  order  of 
such  jnsdces  shall  be  complied  with^  and  shall  be  final  to  all 
intents  and  purposes,  and  shall  not  be  subject  to  appeal,  or 
to  be  removed  or  removeable  into  any  of  his  Majest/s  courts 
of  record  at  Westminster. 

XVI.  Provided  always,  and  be  it  further  enacted.  That 
if  provision  shall  be  made  by  one  or  more  of  the  general 
rules  or  orders  of  any  such  society,  and  confirmed  as  requi- 
red by  this  act,  for  a  reference  by  arbitration  of  any  matter 
in  dispute  between  any  such  society,  or  any  person  or  per- 
sons acting  under  them,  and  any  individual  members  there- 
of the  matter  so  in  dispute  shall  be  referred  to  such  arbi- 
trators as  shall  be  named  and  elected,  in  such  manner  as 
shall  be  prescribed  by  such  general  rules  or  orders ;  and 
whatever  award,  order  or  determination,  shall  be  made  by 
the  said  arbitrators,  or  the  major  part  of  them,  according  to 
the  true  purport  and  meaning  of  the  rules  and  orders  of  such 
society,  confirmed  by  the  justices  according  to  the  directions 
of  this  act,  shall  be  binding  and  conclusive  on  all  parties, 
and  shall  be  final  to  all  intents  and  purposes,  without  ap- 
peal, or  being  subject  to  the  control  of  two  or  more  justices 
of  the  peace  in  the  manner  herein-before  prescribed. 

The  XVIL  and  following  clauses  of  this  act  contain  regu- 
lations as  to  the  rights  of  members  of  such  societies  to  ob- 
tain settlements  in  parishes  in  England,  which  do  not  con- 
cern Scotland. 

XXVII.  Declares  this  act  to  be  a  public  act,  and  to  be 
judicially  taken  notice  of  as  such  by  all  judges,  justices,  and 
other  persons  whomsoever,  without  being  specially  pleaded*. 

The  act  35.  of  Geo.  III.  cap.  Ill,  recites  the  above 
statute  33.  of  Geo.  III.  cap.  54.  and  then  proceeds 
thus : 
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^'  I.  And  whereas  many  such  societies  may  have  inadver* 
"  tently  omitted  to  take  the  benefit  of  the  said  act,"  be  it  en- 
acted, &c.  That  it  shall  be  lawful  for  any  such  society  to  ex- 
hibit the  rules,  orders  and  regulations  made  for  its  govern- 
ment at  any  general  quarter  sessions  of  the  peace,  or  at  any 
adjournment  thereof,  to  be  holden  in  and  for  the  county, 
riding,  division  or  shire  where  such  society  hath  been  esta- 
blished, at  any  time  before,  or  immediately  after,  the  Michael* 
mas  session  in  1796 :  And  that  such  rules,  orders  and  regula- 
tions, being  confirmed  in  the  manner  in  the  said  recited  act 
directed,  may  be  filed  at  such  sessions,  and  shall  be  valid 
and  as  effectual  as  if  jhe  same  had  been  exhibited,  confirm- 
ed and  filed  within  the  time  in  the  said  recited  act  limited. 

**  II.  And  whereas  several  benevolent  and  charitable  in- 
*<  stitutions  and  societies  are  formed  in  this  kingdom  for  the 
'^  purpose  of  relieving,  by  voluntary  subscriptions  and  bene- 
<^  factions,  widows,  orphans,  and  families  of  the  clergy  and 
*^  others  in  distressed  circumstances :  And  whereas  such  in- 
*<  stitutions  have  or  may  have  funds  which  they  may  wish  to 

place  out  on  public  securities  under  the  management  of  a 

treasurer  :  And  whereas,  in  order  to  give  stability  to  such 
**  institutions,  it  is  necessary  that  their  property  should  be 
*^  secured  under  the  authority  of  Parliament  :*'  Be  it  there- 
fore enacted,  That  it  shall  be  lawful  for  the  governors,  di* 
rectors,  managers,  or  members  of  any  institution  for  the  pur- 
pose  of  relieving  the  widows,  orphans,  and  families  of  the 
clergy  and  others  in  distressed  circumstances,  to  frame  good 
and  wholesome  rules  for  the  manaorement  and  distribution 
of  their  funds^  and  the  same  from  time  to-  time  to  amend  and 
alter,  or  to  make  new  rules  as  occasion  shall  require,  and  to 
procure  the  same  to  be  presented  to  the  justices  of  the  peace 
for  their  confirmation  within  the  time  herein  before  limited, 
and  to  be  registered  under  and  subject  to  the  same  condi- 
tions, methods,  restrictions  and  regulations,  as  the  members 
of  societies,  to  be  established  by  virtue  of  the  said  recited 
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act,  are  directed  to  make,  alter,  amend,  or  renew  and  re- 
gister^  their  rules. 

III.  And  be  it  further  enacted.  That  the  governors,  di- 
rectors, managers,  or  members  of  any  such  institution,  whose 
rules  shall  be  confirmed  and  registered  according  to  the  di- 
rections of  the  said  recited  act,  shall  and  may  appoint  a  trea- 
surer, who  shall  give  such  security  as  is  directed  by  the  said 
recited  act ;  and  that  such  treasurer,  so  appointed,  shall  be 
subject  to  account  for  the  funds  belonging  to  such  institu- 
tion, and  the  same  shall  be  vested  in  such  treasurer,  and  such 
treasurer  shall  sue  and  be  sued  in  such  manner  as  is  direct- 
ed by  the  said  recited  act :  And  that  all  powers,  authorities, 
rules,  methods,  directions,  regulations,  provisions,  conditions 
and  restrictions,  in  the  said  act  contained,  so  far  as  the  same 
relate  to  the  appointment  of  treasurers,  or  to  the  taking  se- 
curity from  such  treasurer,  and  for  protecting,  securing  or 
recovering  the  funds  vested  in  such  treasurer,  shall  be  ex- 
tended to  all  and  every  the  institutions  established  for  the 
purposes  herein  before  mentioned  by  virtue  of  this  act,  or 
any  of  them ;  and  all  such  institutions  shall  have  and  enjoy,  and 
be  entitled  unto  the  benefit  of  this  act,  with  relation  to  the 
several  matters  before  mentioned,  as  fully  and  efiPectually  as 
any  society  established  by  virtue  of  the  said  recited  act  can, 
or  may  have  or  enjoy  the  same :  And  all  the  powers,  &c.  in 
the  said  act  contained,  in  relation  to  the  several  matters  be- 
fore mentioned,  shall  be  applied  and  put  in  execution  with 
respect  to  the  several  institutions  established  by  virtue  of 
this  act«  as  fully  and  effectually  as  if  the  same  had  been  par- 
ticularly repeated  and  re-enacted  in  this  act. 

The  act  43.  of  Geo.  III.  cap.  111.  for  enabling 
friendly  societies  intended  to  be  established  under  the 
above  act  33.  of  Geo.  Ill,  to  rectify  mistakes  made 
in  the  registry  of  their  rules,  recites  the  act  33.  of 
Geo.  III.  cap.  54,  and  declares,  that  any  society  ha- 


cc 


508  FRIENDLY  SOCIETIES. 

ving  exhibited  their  regulations  at  any  quarter  ses- 
sions for  a  peculiar  jurisdiction,  may  exhibit  them  to 
the  quarter  sessions  for  the  county,  with  a  certificate  or 
affidavit  of  such  first  exhibition ;  and  such  regulations 
being  confirmed  shall  then  be  valid  from  the  beginning. 
And  the  statute  49.  of  Geo.  III.  cap.  125,  *'  to 
amend  an  act  made  in  the  SSd  year  of  his  present 
Majesty,  for  the  encouragement  and  relief  of  friendly 
"  societies,'*  declares. 

That  if  any  person  having  been  admitted  a  member  of 
any  society  established  under  the  authority  of  the  said  act, 
shall  offend  against  any  of  the  rules,  orders,  or  regulation^, 
of  such  society,  it  shall  be  lawful  for  any  two  justices  of  the 
peace  residing  within  the  county,  riding,  division,  shire,  stew- 
artry,  city,  liberty,  or  place  within  which  such  society  shall  be 
held,  upon  complaint  made  on  oath  by  any  member  of  such 
society,  to  issue  their  summons  to  such  person  against 
whom  such  complaint  shall  be  made,  and  upon  his  or  her 
appearance,  or,  in  default  thereof,  upon  due  proof  upon  oath 
of  the  service  of  such  summons,  such  justices  shall  proceed 
to  hear  and  determine  the  said  complaint  according  to  the 
rules,  orders,  and  regulations  of  the  said  society  confirmed 
as  directed  by  the  said  act,  and  shall  make  such  order  there- 
in as  to  them  shall  seem  just;  and  in  case  the  said  justices  shall 
adjudge  any  sum  of  money  to  be  paid  by  such  person  against 
whom  such  complaint  shall  be  made,  and  such  person  shall 
not,  on  notice  of  such  order,  forthwith  pay  the  sum  of  money 
so  adjudged  to  the  person  or  persons,  and  in  the  manner 
directed  by  this  act,  it  shall  be  lawful  for  such  justices,  and 
they  are  hereby  required  by  warrant  under  their  hands  and 
seals,  to  cause  the  same  to  be  levied  by  distress  and  sale  of  the 
goods  of  such  person  on  whom  such  order  shall  have  been 
made,  together  with  such  costs  as  shall  be  awarded  by  the 
said  justices,  and  also  the  costs  and  charges  attending  such 
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distress  and  sale,  returning  the  overplus  (if  any)  t6  the  own- 
er. 

'<  II.  And  whereas  it  was  provided  by  the  said  act  of  the 
"  thirty-third  year  of  the  reign  of  his  present  Majesty,  that 
*<  no  society  to  be  established  for  the  purposes  therein  re- 
<<  cited  should  be  deemed  and  taken  to  be  within  the  mean- 
<*  ing  of  the  same  act,  unless  the  rules  of  the  society  should 
<<  be  filed  at  the  quarter  sessions  of  the  peace,  before  the 
**  end  of  the  year  1794,  which  time  was  enlarged  by  an  act 
<*  of  the  thirty-fifth  year  of  his  present  Majesty's  reign  to 
^<  Michaelmas   1796  :    And  whereas  it  is  expedient  that 
**  all  societies  which  were  established  under  the  authority 
**  of  the  first  recited  act,  for  the  laudable  purposes  there- 
*'  by  intended,  previously  to  the  same  having  been  passed, 
**  should  be  allowed  to  file  their  rules,  notwithstanding  their 
<*  having  omitted  to  do  so  within  the  times  limited :"  Be  it 
^erefore  enacted.  That  all  such  societies,  the  rules,  orders, 
and  regulations  of  which  shall  have  been  exhibited  to  the 
justices  of  the  peace  since  Michaelmas  1796,  or  which  shall 
at  any  time  hereafter  be  exhibited  in  the  manner  directed  by 
the  said  recited  act  of  the  thirty^third  year  of  his  present 
Majesty,  and  which  shall  have  been,  or  shall  be  dealt  with, 
examined,  approved  of,  and  confirmed  by  the  justices  in  the 
manner  therein  directed,  and  have  been  or  shall  be  deposi- 
ted with  the  clerk  of  the  peace,  and  filed  as  directed  also 
by  die  said  act,  shall  be  deemed  and  taken  to  be  within  the 
intent  and  meaning  of  the  said  act,  as  amply  and  for  all  pur*- 
poses  as  if  their  rules  had  been  established  within  the  pe- 
riod limited  in  either  of  the  recited  acts. 

III.  And  be  it  further  enacted,  That  if  complaint  shall 
be  made  to  two  such  justices  of  the  peace  by  any  member  of 
such  societies,  of  relief  having  been  refused  to  him  by  any 
such  society,  to  which  he  shall  be  lawfully  entitled  accord- 
ing to  the  rules  of  the  society  to  which  he  shall  belong,  k 
shall  be  lawful  for  the  said  two  justices  of  the  peace  residing 
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within  the  county,  riding,  division,  shire,  stewartry,  city,  li- 
berty, or  place,  within  which  such  society  shall  be  held,  and 
such  justices  are  hereby  required,  upon  complaint  made  by 
or  pn  the  behalf  of  the  person  aggrieved  thereby,  to  sum- 
mon the  person,  being  an  officer  of  the  society  against  whom 
such  complaint  shall  be  made,  and  upon  his  or  her  appear- 
ance, or  in  default  thereof,  upon  due  proof  upon  oath  of  the 
service  of  such  summons,  such  justices  shall  proceed  to  hear 
and  determine  the  said  complaint,  and  award  such  sum  of 
money  to  be  forthwith  paid  to  the  said  complainant,  as  shall 
appear  to  such  justices  to  be  due  on  such  award  as  afore- 
said, together  with  such  a  sum  for  costs,  not  exceeding  the 
sum  often  shillings,  as  to  such  justices  shall  seem  meet;  and 
if  the  said  sums  so  to  be  awarded,  together  with  such  cost$, 
shall  not  be  forthwith  and  in  the  presence  of  such  justice  or 
justices  paid  to  such  complainant,  or  to  some  person  or  per- 
sons there  attending  on  the  behalf  of  such  complainant,  then 
such  justices  shall,  by  warrant  under  their  hands  and  seals, 
cause  such  sum  and  costs  as  aforesaid  to  be  levied  by  distress, 
or  by  distress  and  sale  of  the  monies,  goods,  chattels,  secu- 
rities, and  effects  belonging  to  the  said  society,  together  with 
all  further  costs  and  charges  attending  such  distress  or  such 
distress  and  sale,  returning  the  overplus  (if  any)  to  the  said 
society,  or  to  one  of  the  treasurers  or  trustees  thereof;  and 
in  default  of  such  distress  being  found,  then  to  be  levied  by 
distress  and  sale  of  the  proper  goods  of  the  officer  or  officers 
of  the  said  society  so  neglecting  or  refusing  as  aforesaid,  to- 
gether with  such  further  costs  and  charges  as  aforesaid,  re- 
turning the  overplus  (if  any)  to  the  owner,  and  so  from  time 
to  time  as  often  as  complaint  shall  be  made  of  the  non-pay- 
ment of  any  9um  or  sums  directed  by  such  order  to  be  paid 
as  aforesaid,  such  justices  shall  by  like  warrant  cause  such 
arrears  from  time  to  time  be  levied  in  the  manner  before  di- 
rected: Provided. always,  That  whatever  sums  shall  be  paid 
by  any  such  officer  or  officers,  or  levied  on  his  or  their  pro- 
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per  goods  in  pursuance  of  the  order  of  any  justice  as  afore- 
said, shall  be  repaid,  with  all  damages  accruing  to  him  or 
them,  by  and  out  of  the  monies  belonging  to  such  society, 
or  out  of  the  first  monies  which  shall  thereafter  be  received 
by  such  society. 

IV.  And  be  it  further  enacted,  That  all  ordei^  made  by 
justices  of  the  peace  by  virtue  of  the  said  recited  act,  or  this 
act,  upon  the  complaint  of  any  person  having  been  admitted 
a  member  of  any  society  established  under  the  said  act,  who 
shall  be  aggrieved  by  any  act,  matter,  or  thing  done  or 
omitted  to  be  done  by  any  such  society,  shall  be  made  upon 
the  presidents,  wardens,  stewards,  treasurers,  trustees,  or 
other  principal  officers  of  the  society  to  which  such  com- 
plaint shall  relate,  or  anyone  or  more  of  them,  or  any  of  them, 
at  the  discretion  of  the  said  justices,  in  the  proper  name  or 
names  of  such  officer  or  officers ;  and  every  such  order  may 
be  served  upon  the  officer  or  officers  so  named  therein,  ei- 
ther by  delivering  a  copy  of  the  said  order  to  such  officer  or 
officers,  or  one  of  them,  or  leaving  the  same  at  his  last  or 
usual  place  of  abode;  and  such  service  shall  be  binding  on 
such  officer  or  officers^  and  on  the  society  to  which  such  offi- 
cer or  officers  shall  belong,  to  do  and  perform,  or  cause  to  be 
done  or  performed,  all  and  every  the  matters  and  things 
contained  in  and  directed  by  such  order  to  be  done,  accord- 
ing to  the  true  intent  and  meaning  thereof. 

V.  And  be  it  further  enacted,  That  every  order,  adjudi- 
cation, or  award  of  any  justice  or  justices  under  this  act, 
shall  be  final  and  conclusive  to  all  intents  and  purposes,  and 
shall  not  be  removed  or  removable  into  any  court  of  law, 
or  restrained  or  restrainable  by  the  injunction  of  any  court 
of  equity. 

Bell,  II.  159. 

DECISIONS. 

Bremner  v:  Huntly  Friendly  Society,  4.  Dec.  1817. — Mil- 
ler, 10.  Feb.  1825,  S.  &.  D.  III.  518. 
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FORGERY.  See .  Bank-Notes  and  Bills  of 

Exchange. 


FREEHOLD  Qualification.  See  Parliament. 


GAME. 

All  lawyers  agree,  that  the  right  of  killing  game  is 
enjoyed  by  every  class  of  men  equally.  The  liraitations 
and  restraints  that  have  at  different  times  been  intro- 
duced do  not  call  this  right  in  question.  They  were 
imposed  for  the  protection  of  property,  and  to  prevent 
the  total  destruction  of  the  breed  of  game. 

The  extreme  rigour  of  the  penalties  in  the  old  sta- 
tutes seems  to  bear  no  proportion  to  the  offence.  Pro- 
bably it  was  found  necessary  to  check  the  excessive  in* 
dulgence  of  a  pastime  which  enticed  the  industrious  to 
idleness,  and  which  might,  in  some  states  of  sodety, 
prove  dangerous.  At  the  present  day,  it  is  not  neces- 
sary to  do  more  than  mention  their  dates.  Statute 
1427,  cap.  109,  "  wilde  fowles  forbidden  to  be  taken." 
— 1457»  cap*  84,  **  against  destroying  the  nests  of  pa- 
"  tricks  and  plovers."— 1457,  cap.  88,  "  against  de- 
stroying hares.*' — 1474,  cap.  60,  specifies  "  the  un- 
law of  stealing  of  haulkes,  houndes,  pertrickes  and 
"  dukes." — 1474,  cap.  61,  "of  daes  and  raes,  hunting 
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««  of  deares,  and  taking  of  cunni!ige8.''<^]50S,  cap.  69, 
^<  anent  stealers  of  pikes,  breakers  of  yards  and  dou- 
"  cats.*' — 1535 1  cap.  IS,  *«  against  breakers  of  dou- 
"  cats.'* — 15S5,  cap.  14,  "  against  slaying  hares." — 
1551,  cap.  9»  <*  anent  shooting  with  guns  at  deer  and 
"  wild  fowl." — 1555,  cap.  51,  "anent  slaying  of  wild 
"  beasts,"  &c. — 1555,  cap.  58,  «  anent  stealing  of 
"  hawks,  hounds,"  &c.— 1567,  cap.  16,  "  anent  slay- 
ing of  hart,  hynde,*  &c. — 1581,  cap.  12S,  "  against 
shooting  wild  beasts  and  fowls." — 1587,  cap.  59, 
slayers  of  wilde  beasts  committes  theft."-^1594,  cap, 
210,  "  anent  haning  of  the  Kingis  parkes  and  forrestes, 
"  and  encrease  of  wild  fowl  and  vennison."— 1597,  cap. 
266,  "  it  is  not  leasum  to  slay  deare,  raes,  hares,  wilde 
"  fouls  or  dowes.**  The  only  statutes  of  an  old  date 
that  still  continue  in  force,  are  those  of  1427,  cap.  104, 
and  1457)  cap.  87,  as  to  killing  of  wolves. — See  Col- 
quhoun  v.  Buchanan,  6.  Aug.  1785. 

The  present  game  laws  of  Scotland  depend  on  the 
following  statutes : 

The  act  1707>  cop.  IS,  is  ae  follows : 

Our  Sovereign  Lady,  with  advice  and  consent  of  Parlia- 
ment, does  hereby  strictly  prohibit  and  discharge,  in  all  time 
coming,  the  killing  of  muirfowls,  from  the  first  of  March  (o 
the  twen^  of  June,  and  partridges  from  the  first  of  March 
to  the  twenty  of  August  inclusive,  under  the  penalty  of  twenty 
pounds  Scots  Mies  quotieSf  the  half  whereof  to  be  given  to 
the  discoverer,  and  the  other  half  to  be  at  the  disposal  of  the 
judge  before  whom  the  same  shall  be  cognosced :  And  for 
the  better  preventing  the  killing  of  these  fowls  during  the 
foresaid  prohibited  seasons,  her  Majesty,  with  advice  foresaid, 
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does  strictly  probibit  and  discharge  the  selling,  baying,  or 
using  of  these  fowls  during  the  foresaid  seasons  within  any 
burgh,  village  or  private  house  within  this  kingdom,  under 
the  penalty  foresaid,  to  be  applied  as  above :  As  also^  it  is 
hereby  discharged,  That  no  common  fowlers  shall  presume 
to  hunt  on  any  grounds  without  a  subscribed  warrant  from 
the  proprietors  of  the  said  grounds,  under  the  penalty  fore* 
said,  besides  forfeiting  their  dogs,  guns  and  nets,  to  the  ap- 
prehenders  or  discoverers :  And  it  is  hereby  further  provi- 
ded, That  no  fowler,  or  any  other  person  whatsoever,  shall 
come  within  any  heritor's  ground,  without  leave  asked  and 
given  by  the  heritor,  with  setting  dogs  and  nets,  for  killing 
fowls  by  nets ;  and  if  any  common  fowler  shall  be  found  in 
any  place  with  guns  or  nets,  having  no  licence  from  any  no- 
bleman or  heritor,  they  shall  be  sent  abroad  as  recruits ;  as 
also,  that  no  persons  whatsoever  shall  shoot  hares,  under  the 
foresaid  penalty :  And  for  the  better  executing  of  this  law, 
her  Majesty,  with  advice  foresaid,  appoints  and  ordains  all 
sheriffs  of  shires,  Stewarts  of  stewartries,  justices  of  peace, 
masters  of  the  game,  bailies  of  burghs  or  regalities,  to  put 
the  same  in  due  execution,  under  the  penalty  of  one  hundred 
pounds  Scots ;  for  which  penalty,  it  is  hereby  declared.  That 
the  said  judges  shall  be  liable  to  the  pursuer  or  complainer 
before  the  Lords  of  Session,  upon  an  instrument  taken  by 
the  said  pursuer  or  complainer,  that  the  judge  applied  to 
refused  or  delayed  to  cognosce  the  complaint  according  to 
law,  and  to  decern  in  the  terms  of  this  act :  And,  lastly,  her 
Majesty,  with  consent  foresaid,  does  hereby  ratify  and  ap- 
prove all  former  acts  made  anent  the  game,  except  in  so  far 
as  they  are  hereby  innovate  and  altered  by  this  present  act 

That  part  of  the  above  statute  which  prohibits  the 
shooting  of  hares  under  a  penalty  has  been  repealed  by 
48.  of  Geo.  III.  cap.  94. 
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L^fai  Qual^katian. 
On  this  point,  the  original  statute,  1600,  cap.  23,  is 
completely  obsolete.  But  the  statute  1621,  cap.  SI, 
«  anent  hunting  and  haulking,"  declares,  **  That  no 
«  man  hunt  nor  haulk,  sit  any  time  hereafter,  who  hath 
not  a  plough  of  land  in  heritage,  under  the  paine  of 
ane  hundredth  pounds.  Ordains  his  Majesty  to  have 
the  one  halfe  of  the  penaltie  of  the  contraveeners  of 
this  present  act,  and  the  dilator  to  have  the  other 
halfe  of  the  said  penaltie.''  This  act  was  ratified  by 
the  subsequent  act  1 685,  cap.  90.  But  this  latter  sta- 
tute was  merely  temporary,  and  has  never  been  in  ob- 
servance since  the  Union  ;  so  that  the  qualification  de- 
pends on  the  act  1621  above  recited. 

Limitation  as  to  the  Season. 
The  statute  IS.  of  Geo.  III.  cap.  54,  '*  for  the  more 
'*  eflfectual  preservation  of  the  game  in  Scotland,  and 
for  repealing  and  amending  several  of  the  laws  now 
in  being  relative  thereto,"  declares. 

That  every  person  who  shall  wilfully  take,  kill,  destroy, 
carry,  sell,  buy,  or  have  in  bis  or  her  possession  or  use  any 
muirfowl  or  tar  magan  between  the  tenth  day  of  December  and 
the  twelfth  day  of  August  in  any  year ;  or  any  heathfowl  be- 
tween the  tenth  day  of  December  and  the  twentieth  day  of  Au^^ 
gust  in  any  year ;  or  any  partridge  between  the  first  day  of 
February  and  the  first  day  of  September  in  any  year ;  or  any 
pheasant  between  the  first  day  of  February  and  the  first  day 
of  October  in  any  year ;  shall,  for  every  bird  so  taken,  killed, 
destroyed,  carried,  sold,  bought,  found  or  used,  forfeit  and 
pay  the  sum  of  five  pounds  sterling ;  and  in  case  of  not  pay- 
ing the  sum  d^reed  within  the  space  of  ten  days  after  cou- 
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yiction  after  such  sentence^  shall  suffer  imprisonment  for  two 
months  for  each  five  pounds  sterling  thereof. 

II.  Provided  always,  That  nothing  in  this  act  shall  ex- 
tend to  any  pheasant  or  partridge  which  shall  be  taken  at  the 
seasons  allowed  by  this  act,  and  kept  in  any  mew  or  breed- 
ing place. 

III.  And  be  it  fnrther  enacted,  &c.That  every  person  what- 
ever not  qualified  to  kill  game  in  Scotland,  who  shall  have 
in  his  or  her  custody,  or  carry,  at  any  time  of  the  year,  upon 
any  pretence  whatsoever,  any  hares,  partridges,  pheasants, 
muirfowl,  tarmagans,  heathfowl,  snipes  or  quails,  without 
the  leave  or  order  of  a  person  qualified  to  kill  game  in  Scot- 
land, for  carrying  such  hares  or  other  game,  or  for  having 
the  same  in  his  or  her  custody,  shall,  for  the  first  offence, 
forfeit  and  pay  the  sum  of  twenty  shillings  sterling,  and  for 
the  second  and  every  other  subsequent  offence  the  sum  of 
forty  shillings  sterling  :  And  in  case  of  not  paying  the  sum 
decreed  within  the  space  of  ten  days  after  conviction  by  a 
final  judgment,  shall  suffer  imprisonment  for  six  weeks  for 
the  first  offence,  and  for  three  months  for  the  second  and 
every  other  subsequent  offence. 

IV.  And  be  it  enacted,  &c.  That  every  person  who  shall 
make  muirbum,  or  set  fire  to  any  heath  or  muir  in  Scot- 
land, from  the  eleventh  day  of  April  to  the  first  day  of  No- 
vember in  any  year,  shall  forfeit  and  pay  the  sum  of  forty 
shillings  sterling  for  the  first  offence^  five  pounds  sterling 
for  the  second  offence,  and  ten  pounds  sterling  for  the  third 
and  every  other  subsequent  oifenoe :  And  in  case  of  not 
paying  the  sum  decreed  within  the  space  often  days  after  con- 
viction by  a  final  judgment,  shall  suffer  imprisonment  fi>r  six 
weeks  for  the  first  offenc^  two  months  for  the  second,  and 
three  months  for  the  third  and  every  othet  subsequent  of- 
fence. 

V.  And  be  it  enacted,  &c.  That  the  tenant,  possessor  or 
occupier  of  the  ground  upon  which  such  muirbum  shall  be 
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made  or  discovered  within  the  forbidden  time  aforeaiaid,  shall 
be  deemed  and  taken  to  be  guilty  of  the  offence,  and  shall  be 
liable  to  the  several  penalties  aforesaid,  miless  such  tenant, 
possessor  or  occupier,  shall  prove,  to  the  satisfaction  of  the 
court  before  which  he  or  she  shall  be  prosecuted,  that  such 
fire  was  communicated  from  some  neighbouring  ground,  or 
was  raised  upon  his  own  ground  by  some  other  person  not  in 
his  or  her  service  or  fiunily. 

VL  Provided  always,  and  be  it  enacted,  &c.  That  every 
proprietor  of  high  and  wet  muir  lands,  the  heath  upon  which 
frequently  cannot  be  burnt  so  early  as  the  eleventh  day  of 
April,  may,  when  such  lands  are  in  his  own  occupation,  bom 
the  heath  upon  the  same  at  any  time  between  the  eleventh 
and  twenty-fifth  day  of  April  in  any  year,  without  incurring 
any  of  the  penalties  before  mentioned ;  and  when  such  lands 
are  let,  the  proprietor,  or  his  commissioner  or  factor,  may,  by 
a  writing  under  hb  or  her  hands,  authorise  his  tenant  or  te» 
nants  in  such  lands  to  bum  the  heath  therein  at  any  time  be- 
tween the  eleventh  and  twenty-fifth  day  of  April  in  any 
year  without  incurring  any  penalties  before  mentioned. 

VII.  Provided  also^  That  the  writing  authorising  such 
burningt  when  the  lands  are  in  the  occupation  of  a  tenant, 
shall,  previous  to  such  burning,  be  recorded  in  the  sheriff 
or  Stewart  court  books  of  the  county  or  stewartry  within 
which  the  lands  are,  and  which  the  sheriff  or  Stewart  clerk 
of  such  county  or  stewartry  is  hereby  ordered  and  directed 
to  do,  upon  receiving  payment  of  the  fees  usually  paid  for 
recording  writings. 

VIII.  And  be  it  further  enacted,  &c.  That  all  offences 
against  this  act  shall  and  may  be  inquired  into  and  determi- 
ned, either  by  the  oath  or  oaths  of  one  or  more  credible  wit- 
ness or  witnesses,  or  by  the  confession  or  oaths  of  the  parties 
accused,  before  any  two  or  more  of  his  Majesty's  justices  of 
the  peace,  or  before  the  sheriff  or  Stewart  depute  or  substi- 
tute of  the  county  where  the  offence  shall  be  committed,  or 
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where  the  offender  shall  be  found ;  and  that  all  prosecutions 
for  offences  against  this  act  shall  be  carried  on,  either  at  the 
instance  of  the  fiscal  of  the  court  in  which  the  prosecution 
is  brought,  or  of  any  other  person  who  will  inform  or  com- 
plain. 

IX.  And  be  it  further  enacted,  &c.  That  if  any  person 
convicted  of  any  of  the  offences  against  this  act  shall  not  pay 
the  penalty  or  forfeiture  decreed  against  him  or  her,  within 
the  space  of  ten  days  from  and  after  a  final  judgment  of  con- 
viction, it  shall  and  may  be  lawful  for  the  justices  of  the 
})eace,  sheriff,  or  sheriff  depute  or  substitute,  before  whom 
the  information,  complaint,  or  action  may  have  been  brought, 
upon  the  application  of  the  prosecutor,  to  grant  warrant  for 
levying  the  penalties  or  forfeitures,  by  iaunediate  distress 
and  sale  of  the  offender's  goods  and  moveables,  together  with 
the  costs  and  charges  attending  the  levying  thereof,  return- 
ing the  overplus,  if  any  be,  to  the  owner ;  or  to  grant  war- 
rant for  committing  the  offender  to  the  common  gaol  of  the 
county,  for  the  time  specified  in  this  act,  as  satisfaction  for 
the  penalty  or  forfeiture  incurred,  or  until  payment ;  and  in 
case  a  warrant  for  levying  the  penalty  by  distress  and  sale 
of  the  offender's  goods  and  moveables  shall  be  first  applied 
for  and  obtained,  and  that  the  penalty  or  forfeiture  shall  not 
be  recovered  in  consequence  thereof  it  shall  and  may  be 
lawful  for  the  justices  of  peace,  sheriff  or  Stewart  depute, 
or  substitute  who  granted  the  warrant  for  levying  the  penalty 
or  forfeiture  by  distress  and  sale  of  the  offender's  goods  and 
moveables,  upon  its  being  certified  to  him  or  them,  by  the 
officer  employed  in  executing  the  warrant,  either  that  he  has 
been  able  to  recover  no  part  of  the  penalty  or  forfeiture,  or 
that  a  certain  part,  to  be  certified  by  him,  still  remains  un« 
recovered,  to  grant  warrant  for  committing  the  offender  to 
the  common  gaol  of  the  county  for  the  time  specified  in  this 
act,  as  satisfaction  for  the  penalty  or  forfeiture  incurred,  or 
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until  complete  payment  shall  be  made  of  the  penalty  or  for* 
feiture  incurred  and  decreed. 

X.  And  be  it  further  enacted^  &c.  That  one  moiety  of  the 
penalties  or  forfeitures  to  be  incurred  for  any  offence  against 
this  act,  shall,  when  reooTered,  be  paid  to  the  prosecutori 
and  the  other  mmety  shall  be  applied  to  the  use  of  the  poor 
of  the  parish,  or  to  the  repairing  of  the  high  roads  within 
the  parish  where  the  ofience  shall  be  committed,  as  the  jus- 
tices of  the  peace,  or  the  sherifl^  «r  Stewart  depute  or  sub- 
stitute shall  direct,  before  whom  the  ofienders  shall  be  con- 
victed. 

XL  Provided  always,  and  be  it  enacted.  That  it  shall  and 
may  be  lawful  to  or  for  any  person  conceiving  himself  or  her- 
self aggrieved  by  any  decree  of  the  justices  of  the  peace,  or 
sheriff  or  Stewart  depute  or  substitute,  in  such  prosecutions, 
to  complain  and  seek  relief  by  appeal  to  the  next  Circuit 
Court  of  Justiciary  of  the  circuit  wherein  the  county  is  where 
the  decree  is  pronounced;  or  where  there  are  no  circuit 
courts,  to  the  Court  of  Justiciary  at  Edinburgh,  by  taking 
and  entering  an  appeal  in  open  court  at  the  time  of  pro- 
nouncing such  decree,  or  at  any  time  thereafter  within  ten 
days,  by  lodging  the  same  in  the  hands  of  the  clerk  of  the 
court,  and  serving  the  adverse  party  with  a  duplicate  there- 
of personally,  or  at  his  dwelling-house,  or  his  procurator 
or  agent  in  the  cause ;  and  such  service  shall  be  sufficient 
summons  to  oblige  the  prosecutor  to  attend  and  answer  at 
the  next  circuit  court  which  shall  happen  to  be  held,  at  least 
fifteen  days  after  service,  or  at  the  first  Court  of  Justiciary 
which  shall  be  held  at  Edinburgh  in  the  case  where  there 
are  no  circuit  courts,  at  least  fifteen  days  after  such  service ; 
and  thereupon  the  judge  or  judges  at  such  circuit  court,  or 
in  the  Court  of  Justiciary  at  Edinburgh,  shall  and  may  pro- 
ceed to  cognosce,  hear  and  determine :  And  in  case  they 
shall  find  the  reasons  of  any  such  appeal  not  relevant,  or  not 
instructed,  or  shall  determine  against  the  party  appealing^ 
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the  juclg«  or  judges  shall  condeoiii  the  oppdlant  in  sncfa 
costs  of  suit  as  shall  appear  to  be  just  and  reasonable,  and 
the  decree  so  pronounced  shall  be  final  and  oonclnsiye  to 
the  parties. 

XII.  Provided  always,  and  be  it  enacted,  &c.  That  when 
an  appeal  is  taken,  the  appellant  at  the  time  of  moving  his 
or  her  appeal  shall  lodge  with  the  clerk  of  the  ooort  front 
which  an  appeal  is  taken,  a  bond,  with  a  sufficient  cantioner, 
for  paying  the  sum  or  sums  contained  in  the  decree  appealed 
against,  so  far  as  affirmed  and  approved  of  by  the  judgment 
upon  the  appeal,  and  for  paying  the  costs  of  suit,  if  any  shall 
be  awarded ;  and  the  derk  of  court  shall  be  answerable  for 
the  sufficiency  of  such  cautioner. 

XIII.  Provided  likewise,  and  be  it  enacted  by  the  autho- 
rity foresaid.  That  in  case  any  circuit  court  shall,  on  hear- 
ing any  such  appeal,  find  any  dtfBcnlty  to  arise,  that  by  mesns 
thereof  such  circuit  court  cannot  proceed  to  the  determina- 
tion thereof  consistently  with  justice  and  the  nature  of  the 
case ;  in  any  such  case,  and  not  otherwise,  it  shall  and  may 
be  lawful  to  and  for  such  circuit  court  to  certify  such  appeal, 
together  with  the  reasons  of  such  difficult,  and  the  pro- 
ceedings thereupon  had  before  such  circuit  court,  to  the 
Court  of  Justiciary  at  Edinburgh,  which  is  hereby  authorised 
and  required  to  proceed  in  and  determine  the  same. 

XIV.  Provided  always,  That  no  forfeiture  or  penal^  in 
this  act  shall  be  recovered,  unless  the  prosecution  for  re- 
covering thereof  dhall  be  commenced  within  six  months  after 
the  ofience  committed. 

XV.  Provided  also.  That  no  person  shall  be  liable  to  any 
of  the  penalties  or  forfeitures  hereby  enacted  except  for  such 
offence  as  shall  be  committed  before  24th  day  of  June  177S. 

XVI.  And  be  it  further  enacted.  That  from  and  after  the 
passing  of  this  act,  an  act  passed  in  the  24th  year  of  his  Iste 
Majesty  King  George  the  Second,  intituled.  An  act  for  the 
better  preservation  of  the  game  in  Scotland,  and  an  act 
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passed  th«  third  year  of  his  present  Majesty,  intituled,  An 
act  for  the  better  preservation  of  the  game  in  Scotland,  and 
for  repealing  part  of  an  act  passed  in  the  Bith  year  of  his 
late  Majesty,  for  the  better  preservation  of  the  game  in  Scot- 
land ;  and  so  much  of  an  act  passed  in  the  sixth  year  of  his 
present  Majesty,  intituled.  An  act  to  extend  an  act  made  in 
the  4th  year  of  the  reign  of  King  George  the  First,  intituled, 
An  act  for  the  further  preventing  robbery,  burglary,  and 
other  felonies ;  and  for  the  more  eflectual  transportation  of 
felons,  and  unlawful  exporters  of  wool,  and  for  declaring  the 
law  upon  some  poitits  relative  to  pirates  to  Scotland,  so  far 
as  the  act  relates  to  the  more  efRsctual  transportation  of  fe- 
lons, and  for  amending  and  rendering  more  effectual  the 
laws  for  restraining  muirbum  in  forbidden  time,  in  that  part 
of  the  united  kingdom  as  limits  the  time  for  making  muir- 
bum, shall  be  and  are  hereby  repealed. 

By  the  act  36.  of  Geo.  III.  cap.  54,  the  forbidden 
time  for  killing  partridges  was  declared  to  be  between 
1.  February  and  14.  September.  But  by  89.  Geo.  III. 
cap.  54,  the  prohibited  time  is  again  declared  to  be  from 
1.  February  to  1.  September. 

Muirburn. 

The  original  statutes  on  this  subject  were  1424, 
cap.  20,  and  1585,  cap.  11.  But  they  are  superseded 
by  131  Geo.  III.  cap.  54,  above  quoted. 

Destruction  of  Game  hy  night. 

m 

For  preventing  persons  going  armed  by  night  for  the 
above  purpose,  the  act  57*  Geo.  III.  cap.  90,  declares 
as  follows ; 

^  I.  Whereas  idle  and  disorderly  persons  frequently  go 
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*<  armed  in  the  night  time  for  the  purpose  of  protecting  them- 
«  selves,  and  aiding,  and  abetting,  and  assisting  each  other 
**  in  the  illegal  destruction  of  game  or  rabbits :  And  whereas 
**  such  practices  are  found  by  experience  to  lead  to  the  com- 
^*  mission  of  felonies  and  murders :''  For  the  more  effectual 
suppressioYi  thereof,  be  it  enacted,  &c.  That  if  any  person  or 
persons,  having  entered  into  any  forest,  chase,  park,  wood, 
plantation,  close  or  other  open  or  inclosed  ground,  with 
the  intent  illegally  to  destroy,  take  or  kill  game  or  rab- 
bits, or  with  the  intent  to  aid,  abet  and  assist  any  person  or 
persons  illegally  to  destroy,  take  or  kill  game  or  rabbits, 
shall  be  found  at  night,  that  is  to  say,  between  the  hours  of 
six  in  the  evening  and  seven  in  the  morning,  from  the  1st 
day  of  October  to  the  1st  day  of  February,  between  seven  in 
the  evening  and  five  in  the  morning  from  the  1st  day  of  Feb- 
ruary till  the  1st  day  of  April,  and  between  nine  in  the  even- 
ing and  four  in  the  morning  for  the  remainder  of  the  year, 
armed  with  any  gun,  crossbow,  Gre-arms,  bludgeon  or  any 
other  offensive  weapon,  every  such  person  so  offending,  be- 
ing thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  a 
misdemeanour,  and  shall  be  sentenced  to  transportation  for 
seven  years,  or  shall  receive  such  other  punishment  as  may 
by  law  be  inflicted  on  persons  guilty  of  misdemeanour,  and 
as  the  court  before  which  such  offenders  may  be  tried  and 
convicted  shall  adjudge ;  and  if  any  such  offender  or  offend- 
ers shall  return  into  Great  Britain  before  the  expiration  of 
the  term  for  which'  he  or  they  shall  be  so  transported,  con- 
trary to  the  intent  and  meaning  hereof,  he  or  they  so  re- 
turning and  being  thereof  duly  convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  be  sentenced  to  transportation  for 
the  term  or  terms  of  his  or  their  natural  life  or  lives. 

II.  And  for  the  more  easy  and  speedy  bringing  the  offend- 
ers against  this  act  to  justice,  be  it  further  enacted.  That 
it  shall  and  may  be  lawful  to  and  for  the  ranger  and  rang- 
ers, and  to  and  for  the  owner  and  owners,  occupier  and  oc- 
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cupiers  of  any  such  forest^  cbase»  park,  wood,  plantation, 
close  or  other  open  or  inclosed  ground,  and  also  for  bis, 
ber,  or  tbeir  keeper  and  keepers,  servant  and  servants,  and 
also  for  any  otber  person  and  persons,  to  seize  and  apprehend, 
or  to  assist  in  seizing  and  apprehending  such  offender  or 
offenders,  by  virtue  of  this  act,  and  by  the  authority  of  the 
same  to  convey  and  deliver  such  offender  or  offenders  in- 
to the  custody  of  a  peace  officer,  who  is  hereby  autho- 
rised and  directed  to  convey  such  offender  or  offenders 
before  some  of  his  Majesty's  justices  of  the  peace  for  the 
county  or  place  where  such  offence  shall  be  alleged  to 
have  been  committed ;  or  in  case  such  offender  or  offenders 
shall  not  be  so  apprehended,  then  it  shall  and  may  be  lawful 
for  any  such  justice,  on  information  before  him  on  the  oath 
of  any  credible  witness  or  witnesses,  to  issue  his  warrant  for 
the  apprehension  of  such  offender  or  offenders ;  and  if  upon 
the  apprehension  of  any  such  offender  or  offenders,  it  shall 
appear  to  such  justice,  on  the  oath  of  any  credible  witness 
or  witnesses,  that  the  person  or  persons  so  charged  hath 
or  have  be^n  guilty  of  the  crime  of  being  found  armed  at 
night  as  aforesaid,  it  shall  and  may  be  lawful  for  such  jus- 
tice to  admit  such  person  or  persons  so  charged  to  bail,  and 
in  default  of  bail,  to  commit  such  person  or  persons  to  the 
county  gaol,  until  the  next  quarter  sessions  of  the  peace,  or 
the  next  general  commission  of  gaol  delivery,  to  be  holden 
for  the  same  county  or  place,  there  to  be  tried  and  dealt  with 
as  by  this  act  is  directed ;  and  if  in  Scotland,  until  such  per- 
son or  persons  so  charged  shall  be  dealt  with,  as  any  person 
or  persons  charged  with  a  transportable  ofience  may  be  dealt 
with  according  to  the  law  and  practice  of  Scotland. 

III.  And  be  it  further  enacted,  That  if  any  person  or  per- 
sons shall,  after  the  passing  of  this  act,  unlawfully  enter  into, 
or  be  found  in  any  forest,  chase,  park,  wood,  plantation, 
close,  or  other  open  or  inclosed  ground  at  night,  according 
to  the  provisions  of  this  act,  with  respect  to  what  shall  be 
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deemed  nighty  for  the  purposes  hereof^  having  any  net,  en- 
gine, or  other  instrument  for  the  purpose,  and  with  the  in- 
tent to  destroy,  take,  or  kill,  or  shall  wilfully  destroy,  take, 
or  kill  game,  it  shall  and  may  be  lawful  to  and  for  the  ran- 
ger and  rangers,  and  to  and  for  the  owner  and  owners,  oc- 
cupier and  occupiers  of  any  such  forest,  chase,  park,  wood, 
plantation,  close,  or  other  open  or  inclosed  ground,  and 
also  for  his,  her,  or  their  keeper  and  keepers,  servant  and 
servants,  and  also  for  any  other  person  or  persons,  to  seize 
and  apprehend,  or  to  assist  in  seizing  and  apprehending  such 
offender  or  offenders  by  virtue  of  this  act,  and  by  the  autho- 
rity of  the  same  to  convey  and  deliver  such  offender  or  of- 
fenders into  the  custody  of  a  peace  officer,  who  is  hereby 
authorised  and  directed  to  ccmvey  such  offisnder  or  offenders 
before  some  one  of  his  Majesty's  justices  of  the  peace^  for 
the  county  or  place  where  such  olBfence  shall  be  alleged  to 
have  been  committed,  to  be  dealt  with  according  to  law. 

IV.  And  be  it  further  enacted.  That  an  act  made  in  the 
last  session  of  Parliament,  intituled.  An  act  to  repeal  an  act 
made  in  the  thirty-ninth  and  fortieth  years  of  his  present 
Majesty's  reign,  intituled,  **  An  act  to  extend  the  provisions  of 
<*  an  act  made  in  the  seventeenth  year  of  the  reign  of  King 
<<  George  the  Second,  intituled.  An  act  to  amend  and  make 
^  more  effectual  the  laws  relating  to  rogues,  vagabonds,  and 
<*  other  idle  and  disorderly  persons,  and  to  houses  of  correc- 
**  tion,"  and  to  make  other  provisions  in  lieu  thereof,  riiall 
be,  and  the  same  is  hereby  repealed. 

V.  And  be  it  further  enacted.  That  the  said  act  made  in 
the  thirty-ninth  and  fortieth  years  of  his  present  Majesty, 
intituled.  An  act  to  extend  the  provisions  of  an  act  made  in 
the  seventeenth  year  of  the  reign  of  King  George  the  Second, 
intituled,  **  An  act  to  amend  and  make  more  effectual  the 
*<  laws  relating  to  rogues,  vagabonds,  and  other  idle  and 
<<  disorderly  persons,  and  to  houses  of  correction,"  shall  be, 
and  the  same  is  hereby  repealed. 
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Oame  Certpicates.  ^ 

The  first  statute  requiring  a  duty  to  be  paid  to  Go- 
vemment  for  a  licence  to  kill  game  was  24.  of  Geo. 
III.  cap.  43.  This  duty  was  raised  to  three  guineas 
by  31.  of  Geo.  III.  cap.  SI,  and  afterwards  to  L.d, 
ISs.  6d.,  by  5S.  Geo.  ITI.  cap.  93.  Those  persons 
who  have  no  game  certificate  may  give  assistance  to 
those  who  have  paid  the  duty  ;  but  it  must  be  strictly 
an  aid  to  a  person  possessing  a  licence  ;  54.  Geo.  III. 
cap.  141. 

Craig,  II.  8.  13.— Bankton,  11.  17.— Ersk.  II.  6. 
6. — Stair,  II.  3.  76. — Ness  on  the  Game  Laws. — 
Tait's  Justice  of  Peace,  p.  1 7^- — Hutchison's  Justice 
of  Peace,  II.  549. 

DECISIONS. 

Kelly  V.  Smith,  27.  June  1780,  Mor.  4995.~Trotter  v. 
M'Ewan,  8.  July  1809. — Marquis  of  Tweeddale  r.  Som- 
ner,  18.  June  1808. — Earl  of  Hopetoun  v.  Wright,  17. 
Jan.  1810. — Procurator-Fiscal  of  Edinburgh  v.  Wilson, 
27.  June  1787. — Forbes  v.  Anderson,  1.  Feb.  1809. — 
Earl  of  Aboyne  v,  Farqufaarson,  5.  Dec.  1809. — Earl 
Mansfield  v,  Hendersons,  18.  Jan.  1810. — Campbell  v. 
Stewart,  24.  Jan.  1809. — Marquis  of  Tweeddale  v.  Dal- 
rymple,  .3.  March  1778,  Mor.  4992. — Watson  v.  Mem- 
bers of  the  Edinburgh  Hunt,  9.  Aug.  1763,  499T.— Earl 
of  Breadalbane  v.  Livingston,  16.  June  1790,  affirmed  on 
appeal,  13.  April  1791. — Bonaldson  r.  Ballantyne,  21. 
Nov.  1804,  Mor.  15270. — Gregory  v.  Wemyss,  23.  Jan. 
175S.— Earl  of  CassiUis,  8.  Feb.  1826,  Shaw's  Justiciary 
Cases,  No.  146.— Baird,  19.  Jan.  1825,  S.  &  D.  III.  449. 
— Earl  of  Aboyne,  22.  June  1813,  F.  C— Gray,  23.  Jan. 
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1810.— Maxwell^  6.  Jane  1820,  F.  C— Robertson,  22. 
May  1810,  affirmed  1.  Dec.  1814. 


GLEBE. 

The  legal  provision  for  the  ministers  of  the  Church 
of  Scotland  consists  of  stipend  and  a  glebe.  The  amount 
and  mode  of  allocation  of  stipend  have  already  been  ex- 
plained in  the  title  **  Commission  of  Teinds.  With 
regard  to  glebe,  the  object  of  the  various  statutes  is  to 
secure  a  sufficient  extent  of  glebe,  in  the  most  conve- 
nient situation.  The  heritors  of  each  parish  are  legally 
bound  to  contribute  to  this  glebe»  in  proportion  to  the 
extent  of  their  property  in  the  parish,  regard  being  paid 
to  the  prior  liability  of  church  lands. 

The  act  1563,  cap.  72,  declares. 

That  na  parson,  vicar,  nor  uther  ecclesiastical  parson,  set 
in  few,  or  lang  tackes,  onie  of  their  manses  or  gleibes,  per- 
teining  to  the  saidis  kirkes,  without  special  license  and  con- 
sent of  the  Queenis  grace  in  writ :  And  alswa  it  is  statute 
and  ordained.  That  they  that  ar  appoynted  or  to  be  appoynt* 
ed  to  serve  and  minister  at  ony  kirk  in  this  realm  have  the 
principal  manse  of  the  parson  or  vicar,  or  sa  meikle  thereof, 
as  sail  be  fundin  sufficient  for  staiking  of  them ;  to  the  effect 
that  they  may  the  better  await  upon  the  charge  appoynted, 
and  to  be  appoynted  unto  them,  quhidder  the  saidis  gleibes 
be  set  in  few  or  tack  of  before  or  not;  or  that  ane  reason- 
able and  sufficient  bouse  be  bigged  to  them  beside  the  kirk, 
be  the  parson  or  vicar,  or  uthers  haveand  the  saidis  manses 
in  few  or  lang  tackes ;  and  this  to  be  done  betuixt  aod  the 
first  day  of  November  nixt  to  cum ;  and  further,  sa  meikle 
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land  to'be  annexed  to  the  saidis  dwelling-places  of  them  that 
servis  and  ministcris  at  the  kirk,  as  sail  be  hereafter  with 
gude  adyisement  appoynted. 

The  act  157%  cap.  48|  explains  and  ratifies  a  prior 
statute  passed  in  1560.  The  enacting  clause  *^  finds 
«  and  declares/' 

That  the  manses,  outher  perteining  to  the  parsone  or  vi- 
car, maikt  ewest  to  the  kirk,  and  maist  commodious  for  dwell- 
ing, perteines,  and  sail  perteine  to  the  minister  or  reader, 
serving  at  the  samin  kirk,  togither  with  four  acres  of  land  of 
glebe  at  least,  lyand  contigue,  or  maist  evrest  to  the  said 
manse,  gif  there  be  sa  meikle,  and  failzeing  thereof^  sa  meikle 
as  there  is  i  to  be  marked,  and  speciallie  designed  be  the 
archbishop,  bishop,  superintendent,  or  commissioner  of  the 
diocese  or  province,  the  time  of  their  nixt  visitation,  be  the 
advise  of  ony  twa  of  the  maist  honest  and  godlie  of  the  pa- 
rochiners,  quhilkes  he  sail  require  (not  being  possessours  of 
the  said  manses  or  glebes  themselves,}  to  joyne  with  him  in 
execution  hereof,  whither  the  saidis  manses  and  glebes  be 
set  in  few,  or  takkes  of  befoire,  or  not ;  and  upon  the  said 
marking  and  designation,  the  archbishop,  bishop,  superin- 
tendent, or  commissioner,  sail  give  his  testimoniall,  bearing, 
bow  he,  with  advise  of  sik  twa  of  the  parochiners,  hes  visited 
the  manse  and  glebe  of  sik  an  kirk,  and  findes  the  samin  oc- 
cupyed  be  sik  persones ;  and  that  they  have  appointed,  mark- 
ed, and  designed  the  said  manse,  with  four  acres,  or  sik  quan- 
titie  of  land  adjacent  thereto,  to  the  use  of  the  minister  or 
reader  that  sail  serve  and  minister  at  the  said  kirk  in  time 
cumming ;  and  upon  the  minister's  or  reader's  supplication, 
quhairwithall  the  said  testimoniall  sail  be  presented  to  the 
lordes  of  councell,  letters  sail  be  directed,  charging  the  oc- 
cupyars  and  possessours  of  the  saidis  manses  and  acres  of 
land,  whither  the  samin  be  set  in  few  or  takkes  of  before,  or 
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.  not,  to  remove,  desist,  and  cease  theirfra,  and  enter  the  said 
minister  or  reader  to  the  possession  of  the  samin,  within  ten 
.  days,  under  the  paine  of  rebellion ;  and  gif  they  failzie,  to  put 
them  to  the  home ;  and  in  case  they  be  denunced,  letters  of 
caption,  and  uthers  executorialles  to  be  direct  upon  them,  ac- 
cording  to  the  lawes  of  this  realme.  Quhilkes  manses  and 
acres  of  land  sa  marked,  and  designed  as  said  is,  it  sail  not  be 
leasum  to  the  ministers  or  readers,  present  or  to  cum,  to  sell, 
annalie,  set  in  few,  or  takkes,  or  to  put  ony  in  possession  of 
the  samin,  in  prejudice  of  their  successours ;  bot  the  samin 
to  remaine  alwayes  free  to  the  use  and  easement  of  sik  as 
sail  be  admitted  to  serve  and  minister  at  the  said  kirk :  And 
quhair  ony  persones,  upon  pretence  of  fewes  or  takkes,  ob- 
teined  of  manses  or  glebes,  hes  maid  sumptuous  biggings 
thereon,  fra  the  quhilks  they  think  heavy  to  be  dispossessed 
or  removed,  that  then  the  archbichop,  bischop,  superinten- 
dent, or  commissioner,  the  time  of  their  visitation,  travell  to 
agree  the  fewer  or  takkesman,  and  the  minister  or  reader,  be 
delivering  to  the  samin  minister  or  reader  of  ane  uther  manse, 
quhilk  sail  be  als  gude,  and  ewest  as  the  uther,  be  just  esti- 
mation the  time  that  it  was  set  in  few,  or  takkes ;  to  be  bigg- 
ed  betuixt  this  and  the  first  daye  of  October  nixt  to  cum; 
togidder  alswa  with  certaine  acres  of  land  adjacent  thereto, 
J  in  manner  foresaid,  for  eschewing  of  debait  and  contention: 

bot  gif  the  fewer  or  takkesman  refusis  willingly  to  condiscend 
to  the  samin,  then  the  execution  to  proceed,  for  removing 
fra  the  principall  manse,  and  sa  manie  acres  of  land  as  is 
before  specified,  notwithstanding  ony  bigginges  made,  or  to 
be  made  thereupon  :  Providing  alwayes,  that  sa  meikle  of 
the  few  main  be  deduced  to  the  person  or  persones  to  qnhom 
the  saidis  manses  or  glebes  is  set  in  few,  iecundMm  ratam; 
endsiklike,  that  the  fewer  have  sufficient  abtion  against  the 
settar  of  the  said  manse  and  glebe,  for  sameikle  entres  silver 
as  he  payed  to  the  settar  the  time  of  the  setting  thereof,  «- 
eundwn  ratam^  as  said  is. 
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The  act  I5789  cap.  62,  declares. 

That  the  saidis  ministers  and  readers  aucht  and  suld  pay 
na  teind  for  their  saidis  glebes  and  kirk-Iandes,  extending  to 
four  aikers  of  land,  designed  to  them,  conforme  to  the  said 
act ;  hot  decernis  and  declaris  them  to  be  free  of  their  saidis 
teindes,  and  discbargeth  them  rimpliciter  thereof  in  all  time 
camming. 

The  act  1581,  cap.  100,  is  as  follows : 

Because  for  laik  of  preaching  and  teaching  in  sindrie  parts 
of  the  realme,  monie  people  ar  suspected  to  be  fallen  in  great 
Ignorance  and  danger  of  godles  atheisme,  it  being  found 
maist  difficil,  that  in  the  charge  of  pluralitie  of  kirkes  ony 
ane  minister  may  instruct  monie  flockes:  Theirfoir  it  is  thocht 
expedient,  statute  and  ordained  be  our  Soveraine  Lord,  and 
his  three  Estaites  of  this  present  Parliament,  That  every 
paroch  kirk,  and  sameikil  boundes  as  sail  be  found  to  be  a 
sufficient  and  competent  parochin  theirfoir,  sail  have  their 
awin  pastour,  with  a  sufficient  and  reasonabil  stipend,  ao- 
cording  to  the  stait  and  habilitie  of  the  place :  And  that  all 
kirkis  annexed  to  prelacies  be  provided  of  sufficient  minis- 
ters with  competent  livinges,  asweill  laitlie  dbponed  sen  bis 
Hienes  acceptation  of  the  government  in  his  awin  persone, 
as  that  sail  vaik  and  be  provided  hereafter,  quhill  his  Hienes 
perfite  age :  And  befoir  the  title  of  ony  prelacie  be  conferred 
to  ony  person  hereafter,  that  the  saidis  livings  and  stipends 
be  reserved  in  the  provision,  and  alwayes  compted  in  the 
thrid,  to  the  effect  that  ministers  may  bee  provided  theirto 
ad  vUam :  And  in  case  ony  gift  or  provision  of  prelacie  sail 
passe  utherwiae,  declairis  the  same  to  be  null,  and  of  oane 
ataill,  force,  nor  effect 

TTie  act  1592,  cap.  116,  «  anent  manses  and  glebes 
«« in  cathedral  and  abbey  kirks,*'  is  as  follows : 

Si. 
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Our  Soveraine  LfOrd,  with  advise  of  the  Estaites  of  this 
present  Parliament,  statutis  and  ordainis,  That  the  acts  of 
Parliament  maid  of  before,  anent  manses  and  glebes  to  be 
given  to  ministers  of  God's  halie  evangell  within  this  realme, 
sail  be  understand  and  extended  to  all  abbayes  and  cathedrall 
kirkes  within  this  realme,  quhair  na  uther  manse  nor  glebe, 
perteining  to  parson  or  vicar,  was  of  before :  swa  that  the 
ministers  presentlie  admitted,  or  quhilkis  hereafter  sail  hap- 
pen to  be  admitted,  to  the  office  or  cure  of  the  ministerie 
within  the  said  kirk,  sail  have  ane  sufficient  manse  and  dwell- 
ing place,  within  the  precinct  of  the  abbaie  quhair  he  servis ; 
togidder  with  four  acres  of  land,  of  the  best  and  maist  com- 
modious, lyand  contiguef  and  maist  ewest  to  the  said  manse, 
quhilk  perteinis,  or  in  onie  time  of  before  perteined,  to  the 
said  abbaie,  or  onie  member  thereof,  quhidder  the  samin 
land  lye  within  the  said  precinct,  or  without  the  same,  gif 
there  be  sa  meikle  as  may  extend  to  the  quantitie  of  foure 
acres,  to  be  designed,  inhabit,  occupied,  laboured,  manured, 
conforme  to  the  tenour  of  the  acte  of  Parliament,  maid  of 
before,  anent  manses  and  glebes,  to  be  given  to  the  ministers 
of  God's  word,  within  this  realme :  with  speciall  provision, 
that  it  sail  be  in  the  option  of  the  abbotes,  priores,  and 
utheris  prelates  and  persones  quhat-sumever,  fewares  of  the 
saidis   cathedrall  and   abbaie  places,    ather  to  grant  ane 
manse  to  the  minister,  within  the  precinct  of  their  place,  or 
else  ane  sufficient  manse,  lyand  als  ewest  and  commodious 
to  the  paroche  kirk. 

The  act  159S,  cap.  I6l,  is  as  follows : 

It  is  statute  and  ordained,  quhair  there  hes  bene  na  glebe 
of  auld,  or  quhair  hes  bene  sum  of  auld,  zit  it  be  farre  with- 
in the  quantitie  of  four  aikers  of  land,  that  the  designation 
be  maid  of  the  parson,  vicar,  abbot  or  prioresse  landes; 
and  failzieing  thereof,  out  of  the  bbhoppis  landes,  friers 
landes,  or  ony  uther  kirk-landes,  lyand  within  the  boundes 
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of  the  Mid  paroche,  ay  and  quhill  foure  aikeris  of  land  be 
oompleit. 

/lew.  That  the  saidis  glebes  be  designed  with  freedome  of 
foggage,  pastourage,  fewalU  faill,  diffat,  loning,  frie  ischue 
and  entrie,  and  all  uthers  priviledges  and  richtes,  according 
to  use  and  woont  of  auld. 

The  act  159d»  cap.  162,  is  as  follows  : 

Forsameikle  as  sindrie  niinisteres,  quha  hes  bene  in  lang 
possession  of  their  stipends,  be  vertew  of  their  assignationes, 
are  troubled  be  pensioners  or  tackismen,  quha  hes  tane  in 
tack,  gift,  or  pension  ather  their  haill  stipends,  or  ane  great 
pairt  thereof  and  hes  obteined  ratification  in  Parliament 
thereupon : 

Therefore,  our  Soveraine  Lord,  with  advise  of  his  Estaites 
of  this  present  Parliament,  ordainis  that  all  ministeres  sti- 
pends in  time  cumming  be  frie  from  all  tackes,  pensiones, 
taxationes,  or  impositiones  quhatsumever,  notwithstanding 
of  onie  gift  or  disposition  maid  in  the  contrair ;  to  the  effect 
that  the  ministers  may  bmik  their  stipends  peaceably  in  all 
time  cumming,  without  ony  trouble,  according  to  their  as- 
signation. 

The  act  1593t  cap.  1 63,  ^*  anent  dispositions  of  be- 
''  nefices  granted  to  ministers,"  is  as  follows : 

Forsameikle  as  the  ministers  serving  the  cure  within  this 
realme,  being  lauchfuUie  provided  to  parsonages  and  vica- 
rages, and  annexed  and  perteining  of  before  to  prelacies,  hes 
bene  this  time  bygane  frustrat  of  the  rentes  and  fruites  of  the 
same,  notwithstanding  the  lauchfnllprovisiones  and  assigna- 
tiones  thereto :  for  remeid  quhairof,  and  to  the  efiect  that 
the  haill  parsones,  serving  the  cure  of  ministerie  within  this 
realme,  may  peaceablie  bruik  and  possesse  their  benefices  of 
parsonages  and  vicarages  of  their  awin  kirkes,  fruites,  rentes 
and  emolumentes  thereof,  in  all  time  cumming,  conforme  to 

2l2 


5S2  OLEBE. 

their  provision  and  assignation  orthesamin,  to  remsine  with 
them  and  their  successoures,  serving  the  cure,  as  said  is,  it 
is  statute  and  ordained,  That  all  gifts,  provisiones,  and  assig- 
nationes,  disponed  to  the  ministers  serving  the  cure  of  the 
parsonages,  vicarages,  and  kirkes  thereof,  is  and  sail  be, 
now,  and  in  all  time  cumming,  valiable  and  sufficiant  richtes 
and  titles  to  them,  and  everie  ane  of  them,  for  bruiking, 
joysing  and  possessing  of  the  same ;  and  intrometting  with 
the  fruites,  rentes,  and  dewties  thereof,  in  time  cumming, 
ratifiand  and  apprievand  the  same :  notwithstanding  quhat- 
sumever  act  or  constitution  maid  in  the  contrair :  but  pre- 
judice allwaies  of  quhatsumever  particular  pairties  rightes, 
and  speciallie  the  Queenes  Majesties  kirkes  of  Dumferme- 
line. 

The  act  1593,  ccq).  165,  is  as  follows  : 

« 
Our  Soveraine  Lorde,  with  the  advise  of  the  Estaites  of 

this  present  Parliament,  havine  consideration  how  that  the 
ministers  provided  to  ecclesiastical  functiones  and  livinges 
of  the  kirk,  and  serving  the  cure  thereat,  hes  bene  and  may 
be  in  time  cumming  heavilie  prejudged  in  their  saidis  eccle- 
siasticall  livinges  and  rentes  thereof,  be  speciall  actes  and 
constitutiones  maid  in  favour  of  certaine  particular  persones : 
for  remeid  thereof  in  time  cumming,  hes  statute  and  ordain* 
ed,  that  quhatsumever  acte  or  constitution  of  Parliament  in 
time  cumming,  after  the  dait  hereof,  be  maid  in  favour  of 
ooy  particular  person,  quhairby  the  provision  of  ony  minis- 
ters livings  may  be  tane  awaie,  or  in  onie  wise  prejudged, 
directlie  or  indirectlie,  in  their  saidis  provisiones,  rentes  and 
profiles  thereof,  or  ony  part  of  the  samin ;  that  the  samin 
•all  be  in  all  times  cumming  null  and  of  nane  availe,  force 
nor  effect :  except  the  saidis  miniaters  be  called  upon  their 
provisiones,  and  the  samin,  in  haill  or  in  part,  reduced  before 
the  judge  ordinar. 
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The  act  1606,  cap.  7,  declares,  That  there  shall  be 
designed  to  the  minister,  ^ 

Foure  sowmes  grasse  for  ilk  aiker  of  the  saidis  foure  aiker 
of  gleib  land,  extending  in  the  haill  to  sextene  sowmes,  for 
the  saids  foure  aikers,  and  that  of  the  maist  commodioas 
and  best  pasturage  of  ony  kirk  lands  lyand  nesCt  adjacent 
and  maist  nearest  to  the  saids  kirks :  And  ordeins  letters 
to  be  direct  against  the  possessours  thereof  for  removing 
therefra,  in  the  samine  forme  as  is  appoynted  by  the  foresaid 
act  of  Parliament,  made  anent  designation  of  manses  and 
gleibs  of  before. 

The  act  1617»  cap.  6,  for  furnishing  communion 
elements,  declares. 

That  all  the  paroch  kirks  within  this  kingdom  be  provid- 
ed of  basins  and  lavoirs  for  the  ministration  of  the  sacrament 
of  baptisme ;  and  of  cups«  tables,  and  table-cloathes,  for  the 
ministration  of  the  holy  communion ;  which  shall  be  re« 
ceived  to  that  use  by  the  minister  of  the  parochin,  in  sik  con- 
venient place  as  he  shall  finde  meet,  for  which  he  and  his 
heires  and  executors  shall  be  answerable  to  the  parochin, 
in  case  the  same  be  lost,  or  otherwayes  used  to  any  profane 
use.  And  ordeins  the  expenses  thereof  to  be  made  by  the 
piirpchiners,  and  the  ministers  of  every  kirk  to  do  their  dili- 
gence for  providing  the  same,  by  causing  the  parochiners 
stent  and  taxe  themselves  to  the  effect  foresaid,  betwixt  and 
the  first  of  Februar  next,  under  the  pain  of  losing  ane  year's 
stipend.  And  Sot  putting  the  said  act  in  execution,  ordeins 
the  Lords  of  his  Majesties  Councel  and  Session,  to  give 
forth  their  letters  for  charging  the  parochiners  to  conveene 
and  taxe  themselves  to  the  said  effect,  and  make  payment  of 
the  money  wherein  they  shall  be  stented,  as  the  same  shall  be 
required. 
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The  act  I6SI9  cap.  10,  declares,  '^  that  the  minis* 
'^  ters  and  readers  ought  and  should  pay  no  teind  for 
*'  their  soums  (of)  grass  designed  unto  them  in  place 
*'  of  their  glebes,  when  no  arable  lands  are  adjacent  to 
'*  kirks :  and  decerns  and  declares  them  to  be  free  of 

their  teinds,  and  discharges  them  (HmpUcUer)  of  all 

payment  thereof  in  time  coming.** 

The  act  1 633,  cap.  8,  being  a  ratification  of  the  act 
and  commission  anent  ministers'  provisions,  is  as  follows: 

Our  Soveraigne  Lord,  with  the  advice  and  consent  of  die 
Estates  of  Parliament,  ratifies  and  approves  the  act  of  com- 
mission of  surrenders  and  tetnds,  of  the  date  at  Holyrudhouse 
the  twentie-sixth  day  of  June,  the  yeareof  God  1627  years, 
whereof  the  tenour  follows :  The  conimissioDers,  after  rea- 
soning upon  the  lowest  proportion  and  provision,  wherewith 
the  ministrie  serving  the  cure  at  each  kirk  shall  be  provided, 
have  found  it  meet  and  expedient,  that  the  lowest  propor- 
tion shall  be  eight  cfaalder  of  victual,  where  victual  is  payed, 
or  proportionally  in  silver  or  victual,  as  the  commissioners 
shall  appoint  at  the  settling  of  the  kirke,  and  according  to 
the  estate  of  that  part  of  the  conntrey,  where  the  payment  of 
the  stipend  shall  occur ;  and  thinke  it  meet,  that  the  said 
proportion  of  eight  chalder  of  victual,  or  proportionally  in 
silver,  as  said  is,  shall  be  the  lowest  maintenance  to  each 
kirke,  except  such  particular  kirkes  occurre,  wherein  there 
shall  be  a  just,  reasonable,  and  expedient  cause  to  goe  be- 
neath the  quantitie  now  determined. 

And  his  Majestic  and  Estates  foresaids  referre  to  the  com- 
missioners to  be  chosen  by  his  Majestic  at  this  present  Parlia- 
ment, the  consideration  of  the  reasons  and  causes  which 
may  move  them  (after  the  valuation  of  the  true  worth  of  die 
teinds  of  ilke  parish  be  closed,)  to  determine  and  modi6e  a 
lesse  quantitie  for  the  minister's  maintenance  nor  the  quan- 
titie foresaid  of  eight  chalder  of  victual,  or  eight  hundred 
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markes  in  victual  or  moneys  proportionally ;  and  what  the 
saids  commissioners  shall  determine  therein,  the  same  to 
stand  notwithstanding  of  this  present  ratification ;  and  also, 
his  Majestie  and  Estates  ratifie  and  approve  the  whole  par- 
ticular acts  of  the  said  commission  of  surrenders  and  teinds, 
whereby  stipends  are  appointed  and  modified  by  the  saids 
commissioners  alreadie,  and  ordatne  the  ministers  to  whom 
the  same  is  assigned  to  have  intromission  therewith ;  and  that 
the  Lords  of  Session  direct  letters  of  horning  and  poynding 
in  favour  of  the  said  ministers  conforme  thereto,  upon  one 
simple  charge  often  dayes  allennerly,  and  also  upon  all  other 
acts  to  be  made  for  plantation  of  kirks  by  the  commissioners 
appointed  by  his  Majestie  and  Estates  for  that  effect:  And  it 
is  declared,  that  these  presents  shall  be  without  prejudice  to 
the  titulars  and  others  having  interest  to  pursue  for  rectify- 
ing of  such  valuations,  as  are  or  shall  be  enormely  under- 
valued, and  also  without  prejudice  of  the  minister's  mainte- 
nance and  augmentation  proportionally  effeiring  to  the  true 
and  just  worth  of  the  teind,  &c. 

In  addition  to  manse  and  glebe,  the  act  1663,  cap*  SI, 
makes  a  further  provision  for  the  clergy.  It  contains, 
first,  a  declaration,  that  if  it  shall  be  necessary  to  resort 
to  poinding,  in  order  to  get  payment  of  stipend,  the 
minister  may  get  the  goods  appraised  **  by  honest 
^*  sworn  men,  upon  the  ground  of  the  lands  and  place 
^'  where  the  goods  are,  which  shall  be  as  sufficient  as  (if) 
*'  the  same  were  done  at  the  said  market-crosses''  of  the 
head  burgh  of  the  shire.    Secondly,  It  ordains. 

That  where  competent  manses  are  not  already  built,  the 
heritors  of  the  paroch,  at  the  sight  of  the  bishop  of  the  dio- 
cess,  or  such  ministers  as  he  shall  appoint,  with  two  or  three 
of  the  most  knowing  and  discreet  men  of  the  paroch,  build 
competent  manses  to  their  ministers,  the  expences  thereof 
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not  exceeding  one  thousand  pounds,  and  not  being  beneath 
five  hundred  merks ;  and  where  competent  manses  are  al- 
ready built,  ordains  the  heritors  of  the  paroch  to  relieve  the 
minister  and  his  executors  of  all  cost,  charges,*and  expences, 
for  repairing  of  the  foresaid  manses,  declaring  hereby^  that 
the  manses  being  once  built  and  repaired,  and  the  building 
or  repairing  satisfied  and  payed  by  the  heritors  in  maner 
foresaid,  the  saids  manses  shall  thereafter  be  upholden  by 
the  incumbent  ministers  during  their  possession,  and  by  the 
heritors  in  time  of  vacancy,  out  of  the  readiest  of  the  vacand 
stipend.  As  also,  that  every  minister  (except  such  ministers 
of  royal  boroughs  who  have  not  right  to  glebes,)  have  grass 
for  one  horse  and  two  kine,  over  and  above  their  gleb,  to  be 
designed  out  of  kirk^lands,  and  with  relief  according  to  the 
former  acts  of  Parliament  standing  in  force ;  and  if  there  be 
no  kifk  lands  lying  near  the  minister's  manse,  out  of  which 
the  grass  for  one  horse  and  two  kine  may  be  designed,  or 
otherwayes,  if  the  saids  kirk-lahds  be  arable  land,  in  either 
of  these  cases,  ordains  the  heritors  to  pay  to  the  minister 
and  his  successors  yearly  the  sum  of  twenty  pounds  Scots 
for  the  said  grass  for  one  horse  and  two  kine,  the  heritors 
alwayes  being  relieved  according  to  the  law  standing  of  other 
heritors  of  kirk  lands  in  the  said  paroch ;  and  because  seve- 
ral kirks  have  no  glebs  as  yet  designed  to  them,  it  is  hereby 
specially  provided,  that  in  all  designations  of  glebs,  incor- 
porat  acres,  in  village  or  town  where  the  heritor  hath  houses 
and  gardens,  the  same  shall  not  be  designed,  he  alwayes  gi- 
ving other  lands  nearest  to  the  kirk ;  and  his  Majesty,  with 
advice  foresaid,  for  special  causes  and  considerations,  de- 
clares, that  this  present  act,  as  to  the  manses,  is  to  have  force, 
as  the  same  had  been  made  and  dated  the  14th  of  March  1649. 

Where  land  is  taken  for  a  glebe  chiefly,  or  perhaps 
wholly,  from  the  property  of  one  heritor,  without  re- 
gard to  the  proportion  of  his  interest  in  the  parish,  the 
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act  1694)  cap^  199»  **  for  relief  of  them  whose  lands 
«« are  or  shall  be  designed  for  manses  and  glebes  to 
<*  ministers/'  ordains, 

That  quhair  designation  oF  manses  and  gleibes  beis  maid 
and  tane  of  kirk-land,  (the  haill  parochin,  or  ane  greate  part 
thereof  being  kirk-land,  and  the  minister  notwithstanding 
designed  to  the  kirk-land  maist  ewest  and  adjacent  to  the 
kirk,)  That  the  fewars,  possessours  and  tacksmen,  out  of 
quhais  landes  the  manses  or  gleibes  are  designed,  sail  have 
their  reliefe  of  the  remanent  parochiners,  quha  are  fewars^ 
possessours,  and  tackesmen  of  kirk-Iandes,  lyand  within  the 
saide  parochin  pro  rata. 

This  aot  seems  to  apply  only  to  the  case  of  church 
lands.  But  if  there  be  no  church  lands,  and  the  de- 
signation of  the  glebe  is  made  from  temporal  lands, 
a  similar  relief  is  provided  by  the  act  1644,  cap.  31, 
"  which  gives  power  to  every  presbytery  to  designe 
'*  manses  and  gleibs  to  ministers  at  every  paroche  kirk 
'*  within  their  several  bounds,  where  they  have  not  been 
at  all  designed,  or  not  to  the  full  quantity ;  or  where 
the  manses  and  glebes  are  decayed  or  become  unpro- 
fitable by  inundation,  sanding,  or  any  other  extra- 
'*  ordinary  accident,  out  of  kirk-lands  ewest  to  the  pa- 
^<  roche  kirk,  according  to  the  order  in  the  act  of  Par- 
'<  liament  in  the  year  159S^  borrowstoun  kirks  being 
'*  always  excepted*"  This  act  also  provides,  that  the 
owner  of  the  lands  designed  shall  have  relief  from  the 
whole  heritors  of  the  pvish  proportionally,  viz.  ^*  He« 
^  ritors  of  kirk-lands  when  kirk-lands  are  designed,  and 
^  the  heritors  of  all  lands  of  other  holding  when  the 
"  designation  is  of  other  lands  nor  kirk-lands.*'  By  the 
act  1649,  cccp.  45»  it  was  provided,  that  where  glebes 
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are  situated  at  too  great  a  distance  from  the  manse,  new 
ground  might  be  designated  in  their  stead  nearer  to  the 
manse.  This  power  of  new  designation  was  conferred 
on  the  commissioners  of  teinds. 

Both  of  the  preceding  acts  were  passed  during  the 
rebellion  against  Charles  I.»  and  were  rescinded  at  the 
Reformation.  But  all  the  institutional  writers  are  of 
opinion,  that  the  act  1663,  cap.  21,  above  quoted,  re- 
vived the  rescinded  acts,  so  far  at  least  as  respects  the 
competency  of  designing  arable  glebes  out  of  temporal 
lands. 

Bankton,  11.  8.  126.— Stair,  II.  3.  40.— Erskine,  II. 
]  0.  59. — Connell  on  the  Law  of  Parishes,  and  cases 
there  cited. — And  the  decisions  of  the  Court  confirm 
this  opinion. 

DECISIONS. 

Minister  oFDysart,  17.  Dec.  1664,  Mor.5121. — Minister  of 
Kirkaldy,  26.  March  1685,  t&.— FuIIerton,  17.  Dec.  1779, 
ib.  5123.-Heritor8  of  Elgin,  28.  Feb.  1769,  ib,  8508.-Minis- 
ter  of  Falkland,  8.  Feb.  1793,  ib.  5155.— Botriphnie,  3. 
July  1805,  Connell,  p.  326. — Minister  of  Kingsbarns,  10. 
June  1794,  Mor.  5140. — Balfour  Hay  v.  Erskine,  11.  June 
1799,  ib.  App.  No.  2,  voce  <«  GMe."— Minister  of  Litde 
Dunkeld,  14.  May  1791,  ib.  5153.  — Logan  v.  Reid,  16. 
May  1799,  ib.  App.  No.  1,  voce  <<  GMe."  —  Minister  of 
Madderty,  14.  Nov.  1794,  A. -5 153. — Minister  of  Newtoo, 
3.  June  1807,  ib.  App.  No.  6,  voce  <*  Glebe.** — Anderson, 
22.  May  1810,  affirmed,  6.  July  1814,  Dow,  II.  433.— 
Minister  of  Panbride,  24.  Jan.  1815.  —  Minister  of  Kil- 
winning, 3.  Jan.  1745,  App.  No.  3,  voce  <<  Glebe.*' — Car- 
frae,  13.  May  1814^  F.  C.  —  Hodges  v.  Bryce^  27.  Feb. 
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1756,  Mor.  5162.— Steel  v.  Dalrymple,  S7.  July  1748,  ib. 
5161.  —  GriersoD,  26.  June  1778,  ib.  5162.—  Lawrie,  10. 
Feb.  1804^  ib.  App.  No.  4^  voce  *^  G&k."— Minister  of  Pan- 
bride,  18.  May  1809. — Minister  of  Dunfermline,  19.  Nov. 
1805,  Mor.  App.  No.  If  voce  *^  Manse.*' — Minister  of  Dol- 
lar, 9.  July  1807,  tft.  No.  7,  voce  "  G&fe."  —  Wilson,  10. 
June  1818,  F.  C.^Hay,  2.  Dec.  1778,  Mor.  5148.— Duff, 
28.  Feb.  1769,  ib.  5147.  —  Dymock,  25.  Feb.  1779,  ib. 
5149.~Dundas,  6.  Dec  1805,  ib.  App.  No.  5,  voce  <<  Glebe.** 
— Spence,  1.  Dec.  1808,  F.  C. 


HIGHLANDS. 


It  appears  from  the  acts  passed  by  the  Parliament  of 
Scotland  prior  to  the  Union,  that  a  spirit  of  jealous  hos- 
tility towards  the  Lowlanders  became  so  violent  among 
the  natives  of  the  Highlands  of  Scotland,  as  to  call  for 
the  frequent  interference  of  the  legislature.  As  these  en- 
actments, however,  are  now  merely  interesting  as  they 
illustrate  the  history  of  the  country,  it  will  be  suffi- 
cient to  mention  their  dates  : 

1528,  cap.  6,-1581,  cap.  112,-1585,  cap.  16,— 
1587,  cap.  94,-1587,  cap.  108,-1587,  cap.  97,— 
1587,  cap.  101,-1597,  cap.  266,— 1600,  cap.  28,— 
1690,  cap.  4,-1693,  cap.  39,— 1695,  cap.  37,— 
1696,  cap.  40,— and  1702,  cap.  8. 

The  Highlanders  took  an  active  part  in  the  Rebel- 
lions  of  1715  and  1745  ;  and,  immediately  after  these 
calamitous  events,  the  legislature  of  the  united  king- 
dom interposed  to  restore  tranquillity  to  this  disturbed 
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portion  of  the  country.  The  act  1.  of  Geo.  I.  cap.  34, 
**  for  the  more  effectually  securing  the  peace  of  the 
**  Highlands  of  Scotland/'  was  passed  to  prohibit  the  use 
of  swords  or  fire-arms  at  any  public  meetings.  It  seems 
to  have  referred  specially  to  the  rebellion  IJIS,  and  to 
the  state  of  society  at  the  time. 

The  statute  11.  of  Geo.  I.  cap*  25,  is  much  of  the 
same  import. 

The  statute  19«  of  Geo.  II.  cap.  S9f  "  for  the  more 
effectually  disarming  the  Highlands  of  Scotland, 
and  for  more  effectually  securing  the  peace  of  the 
said  Highlands/'  &c.,  applied  more  immediately  to 
the  condition  of  the  country  after  the  rebellion  1745. 
It  was  amended  and  explained  by  the  statutes  21.  of 
Geo.  II.  cap.  34,  and  26.  of  Geo.  II.  cap.  29 ;  and 
repealed,  in  so  far  as  it  restrains  the  use  of  the  High* 
land  dress,  by  the  statute  22.  of  Geo.  III.  cap.  63. 

In  like  manner,  the  statute  33.  of  Geo.  II.  cap.  26, 
was  passed  *'  to  revive  and  continue  the  21.  of  Geo.  II. 
cap.  34,  as  to  the  trial  and  punishment  of  high  trea- 
son in  the  Highlands  ;  and  two  other  acts  in  the  19th 
"  and  21st  of  Geo.  II.  for  disarming  the  Highlands, 
**  and  securing  the  peace  thereof.** 

The  statute  25.  of  Geo.  II.  cap.  41,  appoints  corn* 
missioners  for  improving  the  Highlands  ;  and  their 
attention  is  called  to  three  objects :  By  sections  25. 
26.  and  27»  they  are  empowered  to  divide  large  pa- 
rishes :  by  sect.  28.  29*  and  30,  to  establish  schools ; 
and  by  sect.  32.  to  erect  prisons. 

The  statute  15.  of  Geo.  III.  cap.  29f  was  passed 
to  repeal  the  act  1633  and  1693 ;  the  former  <<  anent 
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"  the  clan  Gregor,  the  latter  anent  justiciary  in  the 
••  Highlands ;  and  to  revive  the  act  1661  relative  to 
*<  the  people  called  the  Macgregors." 

And  the  statute  4.  of  Geo.  IV.  cap.  79,  was  passed 
"  for  building  additional  places  of  worship  in  the  High- 
'*  lands  and  Islands  of  Scotland."  It  was  afterwards 
amended  by  the  statute  5.  of  Geo.  IV.  cap.  90»  which 
repeals  4.  Geo.  IV.  cap.  79$  except  in  so  far  as  relates 
to  the  appointment  of  commissioners. 

II.  Commissioners  of  Treasury  are  directed  to  issue 
£.  50,000  for  the  purposes  of  the  act,  and  to  render 
accounts  to  the  Exchequer. 

III.  IV.  V.  VI.  and  VII.  The  heritors  and  pres- 
bytery  to  have  the  power  of  defining  the  district :  if  they 
cannot  agree,  the  matter  to  be  referred  to  the  sheriff- 
depute  of  the  county.  The  situation  and  size  of  the 
building  to  be  determined  by  the  commissioners. 

IX.  Heirs  of  entail  may  grant  land,  part  of  their  en- 
tailed estate,  for  a  glebe,  without  incurring  any  ir- 
ritancy or  forfeiture. 

XIIL  The  amount  of  the  minister's  stipend  shall  in 
no  case  exceed  £.  ISO,  including  communion  elements, 
to  be  paid  at  the  terms  fixed  by  50.  Geo.  III.  cap.  84. 
See  title  "  Commission  of  Teinds." 

The  patronage  of  the  new  churches  to  be  in  the 
crown :  in  other  respects,  the  rights  of  the  ministers, 
and  the  government  of  the  churches,  to  be  on  the  same 
footing  with  other  parishes. 
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HIGHWAYS,  BRIDGES,  AND  FERRIES. 

The  statutes  which  relate  to  roads,  &c.  in  Scotland 
are  generally  of  local  interest :  each  county  has  an  act 
containing  regulations  that  apply  only  to  that  district. 
But  there  are  some  statutes  applicable  to  the  whole  of 
Scotland,  of  which  it  is  necessary  to  give  some  account. 
These  admit  of  being  noticed  under  three  classes  ;  1. 
Acts  respecting  the  highways  leading  to  royal  burghs ; 
2.  Acts  regarding  roads,  not  being  turnpike  ;  and  the 
general  turnpike  road  act.  The  first  branch  of  this  enu- 
meration has  already  been  discussed,  voce  Burgh 
Boyah  Div.  VI.  p.  218. 

As  to  roads  not  being  turnpike,  by  the  act  1617» 
cap.  8.  sect.  8, 

The  saids  commissioners  and  justices  of  peace  are  hereby 
authorised,  with  power  to  give  order  (as  tbey  shall  think 
most  convenient,  and  with  least  grief  to  the  subjects)  for 
mending  of  all  highwayes  and  passages,  to  or  from  any  mar- 
ket-towne  or  sea-port  within  that  shire :  and  shall  call  be- 
fore them  all  such  persons  as  shall  straite  these  passages  or 
otherwayes,  (as  by  casting  of  ditches  and  fuseis  thorow  the 
same),  shall  make  those  highwayes  noysom  and  troublesome 
unto  passengers,  and  shall  punish  and  fyne  them  according 
to  the  qualitie  of  their  offense :  And  to  the  effect  it  may  be 
known  of  what  breadth  all  common  highwayes  should  be  to 
market-townesy  our  Soveraigne  Lord,  with  advice  foresaid, 
declares,  that  the  same  should  be  of  twentie  foot  of  measure 
in  breadth  at  the  least ;  and  where  any  are  of  larger  breadth, 
they  ordaine  the  same  so  to  remain  unaltered  or  straited ; 
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and  that  the  saids  justices  maintaine  the  same,  with  all  other 
wayes  from  any  town  in  the  paroch,  to  the  paroch  churches, 
in  the  estate  as  they  are;  and  where  they  finde  any  necessi- 
tie  of  other  ways  from  any  town  in  the  parochin  to  paroch 
churches,  they  shall  informe  his  Majesties  secret  councel  there- 
of who  shall  give  them  (after  sufficient  information)  their  di- 
rection thereanent;  according  whereunto  they  shall  be  holden 
to  proceed :  And  if  any  person  refuse  to  concur  for  mending 
of  highwayes  and  passages,  the  said  justices  shall  have  power 
to  censure  and  punish  them  according  to  their  discretion ; 
with  provision  alwayes,  that  if  in  their  proceedings  therein, 
they  use  such  severitie  or  rigour  as  may  move  just  com- 
plaints against  them,  they  shall  be  censured  therefore  by  his 
Majesties  secret  councel,  as  appertaineth. 

Similar  instructions  are  given  to  the  justices  by  the 
subsequent  act  1661,  cap.  38. 

The  statute  1669,  cap.  1 6,  is  in  the  following  terms: 

Our  Soveraign  Lord  considering  how  necessar  it  is  for 
the  good  of  the  people,  that  highwayes  be  made  and  main- 
tained for  ready  and  easie  passage,  travel  and  traffick 
through  the  kingdom ;  and  that  the  care  thereof  which  hath 
been  laid  upon  the  justices  of  peace,  hath  yet  for  the  most 
part  proven  ineffectual,  in  regaird  the  saids  justices  have  not 
had  special  orders  and  warrands  for  that  effect :  For  re- 
meid  whereof,  his  Majesty,  with  advice  and  consent  of  the 
Estates  of  Parliament,  doth  appoint  and  ordain  the  sheriff 
of  the  shire,  and  one  of  his  deputes,  being  alwayes  an  here- 
tor  therein,  and  the  justices  of  peace  in  each  shire,  to  con- 
▼een  at  the  head  burgh  of  the  shire  upon  the  first  Tues- 
day of  May  yearly,  for  ordering  of  highwayes,  bridges 
and  ferries ;  with  power  to  them,  or  major  part  of  them 
that  shall  happen  to  conveen,  to  set  down  a  particular  list  of 
the  highwayes,  bridges  and  ferries  within  their  bounds,  and 
to  divide  the  paroches  of  the  saids  bound  as  they  lye  most 
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to  the  several  highwayes  to  be  repaired*  aad  aa  they  amy 
have  the  most  equal  burden,  and  to  appoint  such  of  their 
number  or  others  overseers  of  such  parts  and  portions  of 
the  saids  highwayes  as  are  most  convenient  and  nearest  to 
their  ordinary  residence,  and  to  nominate  such  of  their  num- 
ber as  they  see  fit,  to  survey  and  give  an  account  of  the 
highwayes,  bridges  and  ferries  unto  the  rest ;  with  power 
to  them  to  appoint  meetings  from  time  to  time,  till  the  said 
survey,  list  and  division  of  the  saids  highwayes  be  closed ; 
which  persons,  or  any  one  of  them  to  whom  the  particular 
portions  of  the  saids  highwayes  shall  be  committed,  are 
hereby  authorised  and  strictly  required  to  call  and  conveen 
all  tenants  and  cottars,  and  their  servants,  within  the  bounds 
appointed  for  their  parts  of  the  highwayes,  by  public  inti- 
mation at  the  paroch  kirks  upon  the  Sabbath  day,  imme- 
diately after  the  first  sermon,  or  any  other  way  that  they 
shall  think  fit,  to  have   in  readiness  horses,  carts,  sleds, 
spades,  shovels,  picks,  mattocks,  and  such  other  instruments 
as  shall  be  required,  for  repairing  of  the^saids  highwayes,  and 
to  conveen  at  such  places  thereof  as  they  shall  be  required, 
and  in  such  proportion  and  with  such  furniture  as  the  saids 
justices  or  overseers  shall  appoint,  and  that  in  the  most  equal 
and  proportionable  way,  as  the  saids  justices  and  overseers 
will  be  answerable.    With  power  to  them  to  design  such  of 
the  saids  persons  as  they  find  to  be  most  skilful,  to  attend 
and  direct  the  rest,  and  to  appoint  them  fit  wages  for  their 
attendance ;  providing  that  the  dayes  they  are  required  to 
work  do  not  exceed  the  number  of  six  dayes  for  man  and 
horse  yearly  for  the  first  three  years,  and  four  dayes  yearly 
thereafter,  and  that  they  be  only  betwixt  the  bear  seed 
yearly,  and  hay  time  or  harvest  thereafter ;  with  power  to 
the  saids  justices  or  overseers  to  poind  the  readiest  goods  of 
the  absents,  for  twenty  shillings  Scots  money  for  the  absenoe 
of  ilk  man  daily,  and  thirty  shillings  for  the  man  and  hori^ 
without  farther  solemnity  but  apprising  the  same  upon  the 
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ground  of  tbe  land,  and  therewith  to  hire  others  in  pkce  of 
the  absents;  and  in  case  the  saids  absents  shall  have  no 
poittdable  goods^  to  punish  them  in  their  penoBs  as  they 
shall  see  cause.    Which  highwayes  shall  be  twenty  foot  of 
flMasnre  broad  at  least,  or  broader,  if  the  same  haye  been  so 
of  before,  and  shall  be  so  repaired,  that  horses  and  carts 
asay  traTcl  summer  and  winter  thereupon ;  and  if  any  part  of 
the  saids  highwayes  cannot  well  be  continued  as  now  they 
are^  hut  require  to  be  changed,  the  saids  justices  shall  ap* 
point  three  of  their  number  to  visit  the  places  where  the 
highwayes  need  to  be  changed,  and  to  set  down  meiths  for 
the  new  way  in  place  thereof,  and  upon  oath  to  estimate  the 
damage  of  the  parties  prejudged  thereby,  and  to  deliver  the 
same  to  them  in  writing  under  their  hands,  to  the  effect  the 
same  may  be  satisfied  by  the  whole  shire,  in  manner  after 
specified.     Which  justices  are  ordained  again  to  conveen 
at  the  head  hnrgh  of  the  shire  the  first  Tuesday  of  June 
yearly,  and  thence  every  Tuesday  from  fonrtnight  to  fourt- 
night^  at  such  places  as  shall  be  then  appointed  during  the 
moneths  of  June  and  July,  for  three  years  next  ensuing,  for 
taking  accompt  of  the  said  several  justices  and  overseers  of 
the  respective  proportions  of  highwayes  committed  to  them, 
and  to  fine  those  justices  and  overseers  who  shall  failzie  ; 
still  increasing  the  saids  fines  till  they  give  obedience  and 
perform  their  part,  and  to  poind  therefore  upon  the  ground 
of  the  lands  where  their  goods  shall  be  found,  without  fur- 
ther solemnity.     With  power  also  to  the  saids  justices  to 
visit  the  ferries  in  their  shire,  and  where  the  ferriee  ly 
betwixt  two  shires ;  that  they  correspond  with  the  justices  of 
the  other  shire,  to  the  end  they  may  appoint  fit  and  suffi- 
cient boats,  and  convenient  landing  places,  and  so  to  regu- 
late all  things  concerning  the  ferries,  as  bis  Majesties  lieges 
may  be  readily  and  conveniently  served,  and  at  reasonable 
rates,  and  to  punish  all  such  as  shall  neglect  or  transgrefs 
the  rules  set  down  b^  them  for  the  effoot  foresaid. 
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And  because  the  work  of  the  inhabitants  within  the  seve« 
rals  bound  will  not  be  able  sufficiently  to  repair  the  high* 
wayes  and  others  foresaid :  Therefore  his  Majesty,  with  ad* 
vice  and  consent  of  the  said  Estates,  doth  hereby  authorize 
and  require  the  whole  freeholders  and  heretors  of  the  seve- 
ral shires,  to  conveen  at  the  respective  head  burghs  the  said 
first  Tuesday  of  June  yearly,  and  to  call  for  an  accompt  from 
the  justices  of  peace  of  what  is  needful  for  reparation  of  the 
highway es  and  others  foresaid,  and  what  charges  and  ex- 
penses is  requisite  for  promoving  thereof;  and  for  making 
or  repairing  bridges  and  ferries  where  they  shall  be  found 
needful,  and  accordingly  to  stent  the  heretors  of  the  said 
shire,  comprehending  the  heretors  of  the  burrough-lands 
therein,  in  what  shall  be  found  necessary  for  the  effect  fore- 
said, not  exceeding  ten  shillings  Scots  upon  each  hundred 
pound  of  valued  rent  in  one  year,  which  is  to  be  uplifted  be 
the  saids  justices,  or  whom  they  shall  appoint,  be  poinding 
as  said  is,  and  employed  for  the  use  foresaid ;  and  of  which 
they  shall  be  oblieged  to  give  an  acoompt  to  the  saidis  he- 
retors at  the  next  Michaelmas  head  court  yearly :  Lakeas, 
his  Majesty,  with  consent  foresaid,  prohibits  and  discharges 
all  persons  whatsoever  to  break  or  abuse  the  saids  higbwayes 
by  plowing  up  any  part  thereof,  laying  stones,  rubbish  or 
dung  thereon,  or  any  way  breaking  or  pooling  the  same,  or 
turning  in,  or  damming  water  thereupon ;  and  ordains  the 
conveener  of  the  saids  justices,  at  their  meeting  the  said  first 
Tuesday  of  May  yearly,  to  take  an  oath  of  the  remanent 
justices  and  of  the  constables,  of  what  damage  they  know 
done  to  the  high  wayes,  bridges  or  ferries  since  the  year  pre- 
ceeding,  in  any  of  the  foresaid  particulars  prohibited^  or  any 
other,  and  by  whom :  Upon  which  the  saids  justices  shall 
conveen  the  transgressors*  and  in  case  of  conviction  by  oath 
or  witness,  shall  fine  them  as  they  shall  see  just,  and  shall 
poind  therefore  in  manner  foresaid,  and  apply  the  same  for 
the  use  of  the  saids  higfawayes ;  with  power  also  to  thp  saids 
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justices  to  call  for  an  aecompt  of  all  destinations  and  mor- 
tifications to  bridges,  causa's,  ferries  or  bighwayes,  and  to 
cause  the  intrometters  tberewitb,  that  have  not  applyed  the 
same  to  these  proper  ends,  to  make  payment  thereof  to  snob 
persons  as  they  shall  appoint,  to  be  imployed  to  the  uses  for 
which  the  same  were  destinat :  Likeas  bis  Majesty  ordains 
the  conveener  of  the  saids  justices  to  give  a  particular  ae- 
compt under  his  hand  of  what  progress  is  made  in  the  re- 
paration of  the  saids  highwsyes,  ferries  and  bridges,  upon 
the  third  Tuesday  of  July  next  to  come,  and  so  forth  yearly, 
to  the  Lords  of  his  Majesties  Privy  Council,  who  are  hereby 
impowered  to  grant  letters  of  homing  and  poinding  for  the 
efiects  foresaid,  if  need  be. 

And  further,  his  Majesty,  with  consent  foresaid,  gives 
power  to  the  said  Liords  of  his  Majesties  Privy  Council  to 
ordain  the  levying  of  moderat  customs  at  bridges,  causa's  or 
ferries,  for  the  building,  repairing  and  upholding  thereof,  io 
case  the  said  stent  shall  not  be  able  to  accomplish  the  same, 
and  to  appoint  the  endurance  thereof  as  they  shall  see  caXtse : 
with  power  also  to  them,  that  in  case  the  saids  justices  and 
heretors  failzie  in  the  performance  of  the  things  by  this  act 
committed  to  them,  so  that  the  highwayes  shall  not  be  sqf- 
ficiently  repaired,  nor  bridges  and  ferries  sufficiently  pro^ 
vided  for,  to  take  such  course  for  making  the  same  effectual 
as  they  shall  judge  expedient,  and  to  punish  the  saids  here- 
tors and  justices,  as  their  neglect  shall  deserve :  with  power 
likewise  to  the  saids  Lords  of  Privy  Council  to  appoint  and 
commissionat  overseers  for  putting  the  premisses  in  execu- 
tion where  they  shall  see  cause ;  which  overseers  so  appoint- 
ed shall  have  the  same  power  as  is  by  this  present  act  com- 
mitted to  the  justices  of  peace  foresaid:  And  farther,  his 
Majesty  ordains,  that  where  laboured  land  lyes  upon  the 
sides  of  highwayes,  the  said  laboured  land  shall  be  fenced 
with  dike  and  ditch  or  hedge ;  yet  so  as  neither  dike,  nor 
ditch,  hedge,  nor  any  part  thereof,  be  within  the  fore-men- 
tioned breadth  appointed  for  the  highway :   And  in  case  any 
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laboured  land  so  lying  shall  not  be  fenced  betwixt  Ae  first 
day  of  Aogust  1671,  then  and  in  that  case,  the  saids  jasticea 
are  hereby  authorized  and  required  to  eanse  poind  in  bmd«- 
ner  foresaid,  the  labourers  of  the  said  laiid,  for  four  sbilling^ 
Scots  for  each  eln  which  shall  not  be  so  ienced  after  the  said 
timci  and  to  apply  the  said  fines  for  the  fenaing  tfiereof  in 
manner  foresaid :  Likeas,  it  ia  hereby  declared,  that  whatac^ 
ever  stones,  rubbish,  dung  or  other  impediments  beis  thrawB 
or  found  lying  upon  the  saids  h^^hwayes,  or  water  tamed 
in  or  dammed  thereupon,  shall  be  esteemed  and  held  aa  done 
by  the  labourers  of  the  land  next  adjacent  to  the  highwayes 
where  the  damage  is  done,  who  shall  be  $ned  thereibre  be 
the  said  justices  aud  overseers,  reserving  right  to  the  aaids 
labourers  to  call  before  the  saids  justices  any  other  for  ibeir 
relief,  who  have  been  the  real  actors  of  the  skaith. 

In  the  statute  1661,  cap.  41,  there  is  the  following 
clause : 


And  for  the  further  encouragement  of  the  said  heritors, 
wadsetters  and  liferenters,  to  go  about  the  ready  observance 
of  the  said  act,  liberty  and  power  is  granted  to  themt  at  the 
sight  of  the  sherifis,  Stewarts,  lords  of  regalities,  barons,  and 
justices  of  peace,  in  their  respective  bounds,  to  cast  about 
the  highways  to  their  conveniency,  providing  they  do  not 
remove  them  above  two  hundred  ells  upon  theic  whole 
ground  :  excepting  always  herefrom,  burgh  and  incorporate 
acres,  which  are  noways  to  be  packed  or  inclosed,  unless  the 
heritors  thereof  shall  think  it  meet  and  expedient. 

And  this  act  is  specially  ratified  by  the  statute  1685, 

cap.  89. 

To  remedy  the  inconvenience  felt  by  tenants  and 
cottars  being  called  out  to  make  and  repair  the  high- 
ways during  seed  time  and  harvest,  as  appointed  by  the 
act  16699  cap.  16,  before  quoted,  the  statute  lG70» 
cap.  9»  declares. 
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That  the  vetpective  sheriA  and  justices  to  whom  the  exe- 
^mtkm  of  the  said  act  is  committed,  may  require  all  persons 
liable  to  work  and  repair  the  said  highwayes,  bridges,  and 
ferries,  toconveen  the  number  of  dayes  they  are  liable,  at  any 
time  or  season  they  shall  judge  most  convenient,  seed  time 
And  harvest  being  alwayes  excepted.  And  sicklike,  where 
the  wayes  ly  at  great  distance  from  those  who  are  liable  to 
repair  the  same,  that  it  shall  be  leisome  to  the  saids  justices 
and  overseers  to  dispence  with  tliose  persons  who  live  at 
such  a  distance,  they  paying  six  shillings  yearly  for  ilk  man, 
and  twelve  shillings  for  ilk  horse  which  ought  to  have  been 
imployed  in  the  said  work ;  which  sums  of  money  so  to  be 
payed  in,  shall  be  expended  at  sight  of  the  said  sheriff  and 
justices,  on  workmen  to  work  in  place  of  those  who  live  at 
such  distances,  in  manner  foresaid. 

By  the  act  1686^  cap.  8,  the  commissioners  of  sup* 
ply  in  the  several  shires  are  authorised  and  required^ 

To  meet  with  the  justices  of  peace,  and  act  in  the  same 
manner  as  they  are  warranted  to  do  by  the  foresaid  acts,  with 
power  to  them  at  their  first  meeting  to  choose  their  own 
clerk ;  and  declares,  That  any  five  of  the  whole  number 
shall  be  a  quorum,  excepting  the  shires  of  Clackmannan,  Kin- 
ross, and  Cromarty,  wherein  three  to  be  a  quorum ;  and  or- 
dains the  first  dyet  of  their  meeting  for  this  year  to  be  the 
last  Tuesday  of  June  next ;  and  that  the  sheriff  of  the  shire, 
or  his  depute,  cause  intimate  that  dyet,  and  the  first  dyet  of 
meeting  yearly  thereafter,  at  each  parish  kirk,  upon  the  Sun- 
day before,  under  the  pain  of  five  hundred  merks  Scots.  And 
in  case  any  of  the  justices  of  peace,  or  commissioners  of  sup- 
ply residing  within^  the  shire,  shall  be  absent  the  said  last 
Tuesday  of  June  next,  or  the  first  dyet  of  meeting  yearly 
thereafler,  they  shall  be  fined  by  the  quorum  met,  in  twenty 
merks  Scots,  for  ilk  dyet's  absence ;  and  in  case  a  quorum  of 
them  shall  not  meet,  the  sheriff  or  his  depute  is  hereby  im- 
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powered  to  fine  each  of  the  absents  in  twenty  merks  Scots  ; 
which  fines  shall  be  applyed  for  reparation  of  the  highways 
and  bridges :  And  whereas  by  the  foresaid  act  in  the  year 
1669,  the  time  for  the  inhabitants  to  work  at  the  repara- 
tion of  the  highways  is  appointed  not  to  exceed  six  days 
yearly  the  first  three  years,  and  four  days  yearly  thereafter ; 
his  Majesty,  in  regard  of  the  present  condition  of  the  high- 
ways and  bridges,  doth,  with  advice  foresaid,  ordain  that  these 
working  days  shall  be  six  yearly^  for  the  space  of  five  years, 
from  and  after  the  last  Tuesday  of  June  next :  And  seeing  it 
falls  out  sometimes,  that  bridges  and  ferries  are  apon  the 
confines  of  two  shires,  and  it  being  just  that  both  shires  in 
that  case  should  be  burthened  with  the  expense  of  repara- 
tion ;  his  Majesty,  with  advice  foresaid,  doth  ordain  the  jus- 
tices of  peace,  and  commissioners  of  supply  in  both  shires, 
to  meet  and  adjust  the  expense  of  the  said  reparation  pro- 
portionally, according  to  the  respective  valuations  of  these 
shires ;  and  that  the  sherifis  of  these  shires,  or  their  deputies 
conveen  them ;  and  in  case  they  do  not  meet,  grants  war- 
rant to  direct  general  letters  for  charging  them  to  that  ef- 
fect. And  his  Majesty,  with  advice  foresaid,  declares.  That 
the  several  shires  and  burghs  shall  be  holden  to  repair  the 
present  standing  bridges  within  their  respective  bounds,  and 
being  repaired  to  uphold  the  same ;  and  if  they  suflfer  them 
to  fall,  his  Majesty's  privy  council  is  hereby  impowered  to 
fine  them  in  as  much  as  will  repair  or  rebuild  these  bridges. 
And  it  is  hereby  ordained.  That  where  customs  are  collected 
at  bridges,  or  causeys,  the  same  shall  be  employed  in  the 
first  place  for  repairing  these  bridges  and  causeys. 

The  statutes  2.  of  Geo.  I.  cap.  22,  and  5.  of  Geo.  I. 
cap.  1 1 ,  were  passed  to  make  '*  the  laws  for  repair- 
*•  ing  the  highways  more  eflfectual/' 

By  the  statute  5.  of  Geo.  I.  cap.  30,  the  execution 
of  these  several  statutes  respecting  highways  is  com- 
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mitted  to  the  justices  of  the  peace,  and  their  powers  and 
duties  are  specially  defined  and  pointed  out. 

The  statute  11.  of  Geo.  III.  cap.  53,  "  for  widen- 
ing the  highways  in  that  part  of  Great  Britain  called 
Scotland,'*  directs  the  justices  of  the  peace,  and  com- 
missioners of  supply,  to  keep  roads  in  repair ;  and  or- 
ders that  there  shall  be  two  annual  meetings  for  road- 
business,  in  place  of  the  one  appointed  by  the  act  5.  of 
Geo.  I.  already  noticed. 

The  statute  IS.  of  Geo.  III.  cap.  45,  **  for  the  bet- 
"  ter  regulation  of  carters,  carriages,  and  loaded  horses, 
**  and  for  removing  obstructions  and  nuisances  upon 
''  the  streets  and  highways  within  that  part  of  Great 
''  firitain  called  Scotland,''  is  as  follows  : 

**  I.  Whereas  many  accidents  happen,  and  great  mischief 
**  is  frequently  done  upon  the  streets  and  highways  within 
**  that  part  of  Great  Britain  called  Scotland,  by  the  negli* 
^'  gence  or  wilful  misbehaviour  of  persons  driving  carriages : 
*'  And  whereas  the  law,  as  it  now  stands,  is  insufficient 
**  for  correcting  these  abuses,  or  punishing  the  persons 
**  guilty  of  them ;  may  it  therefore  please  your  Majesty  that 
**  it  may  be  enacted,"  That  from  and  after  the  1st  day  of 
September  1778,  no  person  or  persons  whatsoever  shall 
drive  any  cart,  car,  with  or  without  ledges,  or  any  waggon, 
sledge,  or  dray,  of  any  kind  whatsoever,  upon  the  high  roads 
or  streets  within  that  part  of  Great  Britain  called  Scotland, 
unless  the  master  or  owner  of  such  cart,  car,  with  or  with- 
out ledges,  or  such  waggon,  sledge,  or  dray,  shall  place  up- 
on some  conspicuous  part  of  such  cart,  car,  with  or  without 
ledges,  waggon,  sledge,  or  dray,  the  name  or  names  of  the 
real  owner  or  owners  of  any  such  carriage,  and  the  place  of 
residence  of  the  real  owner  or  owners  of  any  such  carriage, 
or  of  the  house  or  farm  where  the  owner  or  owners  general- 
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ly  emplojr  such  carriage,  in  different  coloars  from  die  body 
of  such  carriage ;  and  also  the  aumbers  (beginning  number 
one  and  so  upwards)  where  more  carts,  ears,  or  other  car- 
riages than  one  belong  to  the  same  person,  in  order  that  the 
driver  may  the  more  easily  be  convicted  of  any  disorder  or 
misbehaviour  committed  by  him  or  her. 

II.  And  be  it  also  enacted  by  the  authority  aforesaid,  That 
if  any  person  shall  drive  any  of  the  before-mentioned  carria- 
ges upon  any  of  the  said  high  roads  or  streets,  not  having 
the  name  or  names  of  the  owner  or  owners,  and  the  place 
of  their  residence,  or  of  the  house  or  farm  where  the  owner 
or  owners  generally  employ  such  carriage,  and  where  more 
carriages  than  one  belong  to  the  same  person,  the  number 
placed  upon  some  conspicuous  part  of  the  same;  every 
such  person,  offending  in  any  of  the  cases  aforesaid,  or  the 
owner  or  owners  of  such  carriage  respectively,  shall  forfeit  a 
$um  not  exceeding  twenty  shillings  sterlii^  aad  not  leas  than 
five  shillings  sterling,  for  each  offence  committed  by  htm, 
her,  ar  them. 

III.  And  be  it  also  enacted  by  the  authority  aforesaid. 
That  every  time  the  property  of  any  of  the  above  carriages 
shall  be  altered,  the  succeedii^  owner  or  owners  thereof 
shall,  from  time  to  time,  within  fonrteen  days  next  after  he, 
she,  or  they  shall  become  owner  or  owners  thereof,  and  shall 
hav«  used  the  same,  cause  the  name  or  names  of  the  former 
owner  ar  owners,  and  number  thereof,  to  be  taken  off  from 
every  such  carriage  before  mentioned,  and  the  nnaie  or 
nansea  and  place  of  residence  of  the  succeeding  4UhI  teA 
owner  or  owners,  and  number  Uiereof,  wheve  more  carriages 
than  one  belong  to  the  same  person,  to  be  placed,  in  man- 
ner afiswesaid,  upon  some  conspicuous  pari  of  such  carriage 
or  carriages;  and  every  person  or  persons  who  shall  omit 
to  do  the  same  shall  finfett  a  sum  not  exceeding  twenty  ahil^ 
Ungs  sterling,  and  not  less  than  five  shilitngB  sterlo^  (or 
each  offence. 
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IV.  And  be  it  enacted  by  the  euihority  aforesaid,  That  if 
any  pereon  or  persons  shall  place  a  false  name  or  place  of 
residence  upon  any  such  carriage  belonging  to  him,  her,  or 
them,  the  person  or  persons  so  offending  shall  forfeit,  for 
every  such  ofience,  a  sum  not  exceeding  forty  shillings  ster- 
ling. 

V.  **  And,  in  order  that  the  inconveniences  arising  from 
^  the  negligence  of  chaise-drivers,  carters,  draymen,  skdge- 
*^  men,  carmen,  and  waggoners,  and  drivers  of  any  other 
**  carriage  whatsoever,  may  be  the  more  easily  prevented ;'' 
be  tt  therefore  enacted  by  the  anthority  aforesaid,  That  from 
and  after  the  said  first  day  of  September  177S,  if  any  chaise^ 
driver  within  that  part  of  Great  Britain  called  Scotland  shall 
be  fonnd  sitting  in  his  chaise  without  another  person  on  one 
of  the  horses  driving  the  same ;  or  if  any  carter,  drayman, 
carman,  sledgeman,  or  waggoner,  or  the  driver  of  any  other 
carriage  whatsoever,  (coaches,  chaises,  phaetons,  curricles, 
chairs,  and  such  otlier  carriages,  which  are  usually  driven 
by  a  person  sitting  within  or  upon  the  carriage,  and  such 
carriages  as  are  respectivdy  drawn  by  one  horse  only,  or  by 
two  horses  abreast,  and  are  conducted  by  some  person  hold- 
ing the  reins  of  such  horse  or  horses  excepted,)  shall  ride 
upon  any  such  carriage,  (not  having  some  other  person  on 
foot  or  on  horseback  to  guide  the  same,)  on  any  street  of  any 
city  or  town,  or  on  any  highway  within  six  miles  of  the  ci^ 
of  Edtabur^,  or  four  miles  of  the  city  of  Glasgow,  or  two 
miles  of  any  other  city,  burgh,  market  town,  or  burgh  of 
regality,  or  barony ;  or  if  the  driver  of  any  carriage  what- 
soever on  any  part  of  any  street  or  highway  shall,  by  negli- 
gence, or  wilful  mtsbehavionr,  cause  any  hurt  or  damage  to 
any  person  or  carriage  passii^  or  being  upon  such  street  or 
U^way,  or  shall,  by  n^igence,  or  wilful  misbehaviour,  pre- 
vent, hinder,  or  interrupt  the  free  passage  of  any  other  car-, 
riage,  or  of  his  Majesty's  subjects  on  the  said  highways ;  or 
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if  the  driver  of  any  cart,  cal*,  dray,  or  waggon,  on  any  high- 
way whatsoever,  when  riding  on  his  carriage,  shall  not  dis- 
mount (so  as  the  better  to  guide  his  horse  or  horses  and  car- 
riage) when  required  by  any  person  apprehending  danger 
from  such  carriage ;  every  such  driver  offending  in  any  of 
the  cases  aforesaid  shall,  for  every  such  offence,  forfeit  any 
sum  not  exceeding  ten  shillings  sterling,  in  case  such  driver 
shall  not  be  the  owner  of  such  carriage,  and  in  case  the  of- 
fender be  owner  of  such  carriage,  then  any  sum  not  exceed- 
ing twenty  shillings  sterling. 

VI.  *^  And  whereas  several  inconveniences  do  arisen  and 
^  many  accidents  have  happened,  by  carts,  cars,  and  other 
<<  carriages  above  mentioned,  being  drawn  abreast  or  along- 
<^  side  another,  so  as  the  passage  of  the  streets  and  highways 
*«  in  that  part  of  Great  Britain  called  Scotland  is  entirely 
'^*  obstructed,  and  also  by  the  .drivers  of  such  carriages  not 
^<  having  bridles  or  halters  upon  their  horses  ;^'  be  it  there* 
fore  enacted  by  the  authority  aforesaid,  That  from  and  after 
the  said  first  day  of  September  1772,  no  driver  or  drivers  of 
carts,  cars,  or  other  carriages  above  mentioned,  shall  drive 
their  carriage  or  carriages  abreast  or  alongside  of  any  othar 
carriage  or  carriages,  so  as  wilfully  to  obstruct  the  free  pas- 
sage of  such  streets  and  highways  respectively,  but  shall  fol- 
low one  after  another  upon  the  same,  and  shall  have  bridles 
or  halters  upon  every  horse  in  any  of  the  above  carriages, 
which  bridles  or  halters  upon  the  ibreraost  horse  shall,  (in 
all  carriages  not  drawn  by  more  than  two  horses,)  be  tied 
with  a  rope,  or  some  other  thing  of  sufficient  strength,  to  the 
halter  or  bridle  of  the  horse  behind ;  and  which  rope  or 
bridle  the  driver  of  every  such  carriage  shall  have  \n  his  or 
her  hand ;  and  every  person  so  ofiending  in  the  premises 
shall  forfeit  a  sum  not  exceeding  twenty  shillings  steriii^, 
nor  less  than  five  shillings  sterling,  for  every  such  oflence. 

**  VIL  And  whereas  the  free  passage  of  his  Majesty's  sub- 
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jecU  is  often  obstrncted,  and  their  persons  put  in  danger, 
**  froin  the  present  irregular  and  disorderly  method  ordriviog 
^'  horses  with  or  without  loads,  and  by  leading  carts,  wag- 
**  gons,  sledges,  coaches,  chaises,  and  other  carriages,  after 
*^  the  horses  have  been  unyoked  and  taken  from  the  same; 
'*  and  also  stone,  lime,  timber,  rubbish,  and  the  bodies  of 
"  dead  horses,  and  other  animals,  and  other  articles  which 
'^  do  obstruct  such  free  passages  as  aforesaid,  upon  the 
*^  streets  and  highways  within  that  part  of  Great  Britain 
"  called  Scotland ;"  be  it  therefore  enacted  by  the  authority 
aforesaid.  That  from  and  after  the  said  first  day  of  Septem-* 
ber  1772,  no  drivers  of  horses,  or  other  beasts  of  burthen, 
with  or  without  loads,  shall  drive  their  horses  or  other  beasts 
of  burthen  abreast,  so  as  wilfully  to  obstruct  the  free  pas- 
sage of  his  Majesty's  subjects,  or  to  put  their  persons  in 
danger,  but  shall,  as  much  as  may  be,  drive  them  in  a  line, 
one  after  another  in  a  regular  manner,  having  a  bridle  or 
halter  affixed  to  the  head  of  each  horse  or  beast  of  burthen ; 
and  that  the  driver  or  owner  of  any  cart,  waggon,  sledge, 
coach,  chaise,  or  other  carriage,  i^hall  not  be  permitted  to 
leave  the  same  upon  any  street  or  highway,  within  that  part 
of  Great  Britain  called  Scotland,  after  the  horse  or  horses 
have  been  unyoked  and  taken  from  such  cart,  waggon, 
sledge,  or  other  carriage  respectively,  except  only  with  re- 
spect to  such  carriage,  during  such  reasonable  time  as  the 
same  shall  be  loading  or  unloading ;  nor  shall  it  be  allow- 
able to  any  person  or  persons  to  leave  stones,  lime,  timber, 
rubbish,  the  bodies  of  dead  horses,  or  of  other  animals,  or 
other  nuisances,  upon  the  streets  and  highways  aforesaid,  so 
as  to  obstruct  the  free  passage  of  the  same ;  and  that  every 
person  offending  in  the  premises  shall  forfeit  a  sum  not  ex- 
ceeding twenty  shillings  Sterling,  and  not  less  than  five  shil- 
lings Sterling,  for  each  offence. 

<^  VIII.  And  whereas  many  disputes  frequently  happen 
^  between  the  drivers  of  loaded  horses  and  other  beasts  of 
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<*  bnrtheii,  and  the  drivers  of  carU,  and  such  other  carriages, 
<<  and  between  the  drivers  of  coaches,  chariots,  diaises,  and 
such  like  carriages,  travelling  upon  any  street  or  highway 
within  the  limits  afi>re5aid,  about  giving  the  way  to,  or 
**  making  way  for  one  another ;"  be  it  enacted  by  the  autho- 
rity aforesaid,  That  the  driver  of  every  such  loaded  horse, 
horses,  or  other  beasts  of  burthen,  and  the  driver  of  every 
cart,  car,  or  such  like  carriage,  and  every  coach,  chariot, 
chaise,  and  such  like  carriage^  shall  be  obliged,  upon  meet- 
ing another  loaded  horse,  or  other  beast  of  burthen,  or  ano- 
ther carriage,  of  whatever  kind,  to  make  way,  by  holding  or 
driving  to  his  own  left  hand,  or  what  is  commonly  c^led 
h<4ding  to  the  near  side,  and  that  without  distinction,  whe- 
ther the  carriages  so  meeting  one  another  are  loaded  or  un- 
loaded; and  that  every  person  offending  in  the  premises 
shall  forfeit  a  sum  not  exceeding  twenty  shillings  Sterling, 
and  not  less  than  five  shillings  Sterling,  for  every  such  of- 
fence* 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  prosecutions  against  ofienders,  in  respect  of  the  seve« 
ral  acts  and  neglects  which  are  made  punishable  by  diis 
act,  may  be  brought  summarily  before  the  sheriff  depute  or 
substitute,  or  any  justice  of  the  peace  of  the  county  within 
which  the  offence  shall  be  committed,  or  before  any  of  the 
magistrates  of  cities  or  boroughs  where  the  offences  have 
been  committed  within  their  jurisdiction,  or  before  any  other 
judge  competent;  and  that  judgment  shall  proceed  and  be 
given  against  the  offender  or  offenders,  either  upon  his  or 
their  own  cotifession,  or  upon  the  oath  or  oaths  of  one  or 
more  credible  witnesses* 

X.  And  be  it  furdier  enacted  by  the  authority  aforesaid, 
That  in  all  and  every  of  the  neglects  and  oifisnoes  punish- 
able by  this  present  act,  it  shall  be  lawful  for  any  person  or 
persons  aggrieved,  and  intending  to  sue  for  the  recovery  of 
the  penalties  authorised  by  this  act,  upon  the  authori^  of 
the  same,  and  without  any  other  warrant,  to  apprehend  the  . 
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offender  or  ofiisnders,  and  either  to  carry  hinii  her,  or  them, 
or  cause  himi  her,  or  them  to  be  carried,  by  the  assistance 
of  any  peace  officer  or  other  person  or  persons,  before  any 
justice  of  the  peace,  or  o^er  judge  competent,  within  the 
bounds  where  the  offences  shall  be  committed;  which  judge 
is  hereby  empowered  and  required,  upon  conviction  of  the 
offender  or  offenders,  by  his. or  their  own  confession,  or  the 
oath  or  oaths  of  one  or  more  credible  witnesses,  to  deal  with 
him,  her,  or  them,  in  manner  as  herein*befere  directed;  and 
any  person  or  persons,  who  shall  see  any  of  the  offences  be- 
fore recited  committed,  shall  and  may,  by  the  authority  of 
this  act,  without  any  other  warrant,  seize  and  detain  the 
horses,  carts,  cars,  sledges,  waggons,  drays,  coaches,  cha- 
riots, landaus,  and  other  such  like  machines  and  carriages, 
and  the  horses  belonging  to  the  several  offenders,  till  such 
time  as  sentence  shall  be  pronounced  by  the  competent  judge 
concerning  the  offence ;  and  in  case  the  penalties  adjudged 
by  him  in  consequence  of  this  act  shall  not  be  paid,  or  se- 
curity found  for  the  same,  within  twenty-four  hours  after 
conviction  and  sentence^  then  the  judge^  before  whom  the 
offender  shall  be  convicted,  is  hereby  authorised  and  requir- 
ed to  issue  his  warrant,  directed  to  a  constable  or  other  peace 
officer  within  his  jurisdiction,  to  cause  sale  to  be  made  of  the 
subjeet  or  subjects  detained,  in  case  the  same  happens  to  be 
the  property  of  the  offender  or  offenders,  for  raising  the  mo- 
ney forfeited  by  him  or  them,  rendering  to  such  offender  or 
offenders  the  overplus,  after  deducting  the  charges  of  sale, 
and  the  expense  of  keeping  the  subject  detained,  both  which 
shall  be  determined  by  the  judge  before  whom  the  offender 
or  offenders  are  conyicted ;  and  in  case  the  subject  or  sub- 
jects aforesaid  do  not  happen  to  be  the  property  of  such  of- 
fender or  offenders,  that  then  the  same  shall  be  returned  to 
the  lawful  owner  or  owners  thereof;  and  it  shall  be  lawful 
for  the  judge  aforesaid,  and  be  is  hereby  required,  ih  case 
the  fine  shall  not  be  instantly  paid  upon  conviction,  or  sa- 
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tisfactory  security  given  for  the  same,  to  commit  the  offender 
or  offenders  to  gaol,  there  to  remain  until  such  time  as  the 
fi  ne  shall  be  paid,  or  satisfactory  security  found  for  the  same 
or  until  the  expiration  of  two  months  after  such  commit- 
ment 

XI.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  if  any  person  or  persons,  chained  with  being  guilty  of 
any  of  the  offences  made  punishable  by  this  act,  shall,  upon 
the  seizure  of,  or  an  attempt  to  seize,  under  the  authori^  of 
this  act»  his  or  their  persons  or  property,  or  the  property  of 
others,  under  their  care  as  aforesaid,  resist,  abuse,  or  mal* 
treat  any  person  or  persons  whatsoever ;  or  if  any  person 
shall  aid  or  assist  him,  her,  or  them,  in  so  doing,  he,  she, 
or  they  shall  respectively  forfeit  the  sum  of  twenty  shillings 
Sterling  for  every  such  last*mentioned  offence ;  the  offence  to 
be  proved,  and  judgment  to  proceed  thereupon,  in  the  same 
way  and  manner  as  herein-before  provided  for  in  the  case  of 
the  other  before-mentioned  ofiences  against  this  act. 

XIL  And  be  it  also  enacted  by  tlie  authority  aforesaid, 
That  if  any  person  or  persons,  who  shall  be  apprehended 
for  having  committed  any  offence  against  this  act,  shall  refuse 
to  discover  his  or  her  name  and  place  of  abode  to  any  judge 
competent  before  whom  he  or  she  shall  be  brought,  such 
person  or  persons,  so  refusing,  shall  be  committed  by  the 
judge  to  any  gaol  of  the  county,  there  to  remain  until  such 
time  as  he,  she,  or  they,  shall  discover  his,  her,  or  their 
name  or  names,  and  place  or  places  of  abode. 

XIII.  And  be  it  likewise  enacted  by  the  authority  afore- 
said. That  the  fines  and  forfeitures  arising  from  the  offences 
.made  punishable  by  this  act  shall  be  applied,  the  one-half  lo 
the  informer  or  prosecutor,  and  the  other  half  to  the  collec- 
tor of  the  land-tax  of  the  county  within  which  the  oflence 
shall  have  been  committed,  and  by  him  to  be  accounted  for 
as  part  of  the  funds  established  by  law  for  the  detecticm  and 
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punishment  of  Tagrants  within  that  part  of  Great  Britain 
called  Scotland. 

XIV.  Provided  always,  That  no  prosecution  under  this 
present  act  shall  lie  against  any  person  or  persons  whatso- 
ever, unless  the  same  shall  be  brought  within  three  months 
of  the  time  at  which  the  offence  or  offences  charged  was  or 
were  actually  committed ;  and  that  in  all  cases  an  appeal 
shall  lie  against  every  sentence  or  judgment  of  one  or  more 
justices  of  the  peace,  made  under  and  by  virtue  of  the  powers 
given  by  this  act,  to  the  next  quarter  sessions  of  the  peace 
for  the  county  within  which  the  offence  was  committed,  whose 
determination  shall  be  final ;  and  that  the  said  appeal  shall 
be  competent  to  every  person  and  persons  having  an  inte- 
rest,  and  apprehending  him,  her,  or  tliemselves  to  be  ag- 
grieved by  such  sentence  and  judgment. 

XV.  Declaring  always.  That  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  limit,  lessen,  or 
take  away,  any  of  the  jurisdictions,  powers  and  authorities, 
rights,  privileges,  and  immunities,  of  any  of  the  cities  and 
royal  boroughs  within  that  part  of  the  united  kingdom  called 
Scotland,  or  of  the  magistrates  and  town-council  of  the  same, 
as  contained  in  acts  of  Parliament,  or  charters  and  other 
grants  from  his  Majesty  and  his  royal  predecessors;  nor 
shall  this  present  act  be  any  way  derogatory  to,  .or  in  any 
respect  whatsoever  be  understood  to  encroach,  repeal,  or 
take  away  the  said  jurisdictions,  rights  or  immunities ;  any 
thing  herein  contained  to  the  contrary  notwithstanding. 

The  statute  53.  of  Geo.  III.  cap.  117,  "  to  prevent 
damage  to  certain  bridges  in  Scotland  from  the  float- 
ing of  timber,"  declares, 

That  from  and  afVer  the  passing  of  this  act,  no  timber, 
trees,  logs,  deals  or  spars,  shall  be  floated  through  any  arch, 
or  between  the  piers  of  any  bridge  begun  to  be  erected  over 
any  river  in  Scotland,  nor  through  any  arch,  nor  between 
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the  piers  of  any  bridge  whatever  Id  Scotland,  between  the 
fifteenth  day  of  March  and  the  first  day  of  November,  when 
the  same  shall  be  under  such  repair,  that  a  timber  frame  or 
centering  for  the  temporary  support  of  the  bridge  is  in  use, 
notice  thereof  being  given  by  and  under  the  authority  and 
direction  of  the  sherifi^  or  Stewart  depute  or  substitute  of  the 
county  or  stewartry  in  which  such  bridge  shall  be  situated  in 
manner  herein-after  mentioned ;  nor  shall  any  timber^  trees, 
logs,  deals  or  spars,  be  sufiered  to  approach  within  one  thou- 
sand yards  of  the  same,  unless  such  timber,  trees,  logs,  deals 
or  spars,  shall  be  fastened  together  as  a  raft  or  rafts,  or,  be- 
ing fastened  together  as  a  raft  or  rafts,  unless  there  shall  be 
a  person  to  manage  and  conduct  the  same ;  nor  shall  more 
than  one  raft  at  the  same  time  be  suffered  to  pass  through 
any  arch,  or  between  the  piers  of  any  such  bridge  begun  to 
be  erected  or  under  repair  as  aforesaid :  And  if  any  owner 
or  owners  of  any  timber,  trees,  logs,  deals  or  spars,  shall 
suffer  the  same  to  pass  through  any  arch,  or  between  the 
piers  of  any  bridge  begun  to  be  erected  in  Scotland,  or  when 
so  under  repair,  or  to  approach  within  one  thousand  yards 
of  the  same,  unless  such  timber,  trees,  logs,  deals  or  spars, 
shall  be  fastened  together  as  a  raft  or  rafts,  or  being  fastened 
together  as  a  raft  or  rafts,  unless  there  shall  be  a  person  to 
manage  and  conduct  the  same,  or  shall  suffer  more  than  one 
raft  to  pass  through  any  arch,  or  between  the  piers,  of  any 
such  bridge,  at  the  same  time ;  every  such  owner  or  owners, 
besides  being  liable  for  any  damage  to  be  occasioned  by  any 
such  timber,  trees,  logs,  deals  or  spars,  or  such  raft  or  rafts, 
shall  forfeit  the  sum  of  five  pounds  sterling  for  each  offence; 
to  be  recovered  to  the  use  of  the  person  or  persons  suing  for 
the  same  before  any  one  or  more  of  his  Majesty's  justices  of 
the  peace  of  the  county  or  stewartry  where  the  oSence  shall 
be  committed,  or  where  the  offender  or  offenders  shall  be  or 
reside :  Provided  always,  that  previous  notice^  pursuant  to 
an  order  to  that  efitct,  to  be  made  by  die  sheriff  or  Stewart 
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depute  of  the  county  or  steiiartry  in  which  such  bridge  or 
any  part  thereof  shall  be  situated,  (which  order  the  said  she- 
riff or  Stewart  is  hereby  required  to  make  upon  the  applica- 
tion of  any  person  or  persons  undertaking  to  build  or  repair 
such  bridge,)  shall  have  been  given  by  advertisement  in  some 
newspaper  of  the  county  or  stewartry  in  which  such  bridge 
shall  be  situated,  and  if  no  newspaper  shall  be  printed  in 
such  county  or  stewartry,  then  in  some  newspaper  primed 
in  the  nearest  adjoining  county  or  stewartry,  and  also  by  a 
written  or  printed  paper  affixed  upon  the  door  of  each  parisli 
church  of  every  parish  through  which  the  river  shall  pass, 
situated  above  such  bridge,  specifying  the  time  during  which 
the  erection  or  repair  of  such  bridge  will  require  a  timber 
frame  or  centering  as  aforesaid,  during  which  time  no  tim- 
ber, trees,  logs,  deals  or  spars,  shall  be  floated  through  any 
arch,  or  between  the  piers  of  such  bridge,  or  be  suffered  to 
approadi  within  one  thousand  yards  of  the  same,  unless  such 
timber,  trees,  logs,  or  spars,  shall  be  fastened  together  as  a 
raft,  and  unless  there  shall  be  a  person  to  manage  and  con- 
duct the  same  as  aforesaid. 

IL  And  be  it  further  enacted.  That  if  any  timber,  trees^ 
logs,  deals,  or  spars,  shaH  be  found  floating  at  or  resting  on 
the  water  against  any  bridge  begun  to  be  erected  over  any 
river  in  Scotland,  or  when  so  under  repair,  or  within  one 
thousand  yards  of  the  same^  unless  such  timber,  trees,  logs, 
deals,  or  spars,  shall  be  joined  together  in  a  raft  or  rafts,  or 
-being  joined  together  in  a  raft  or  rafts,  unless  there  shall  be 
a  person  or  persons  therewith  to  manage  and  conduct  the 
same ;  or  if  more  than  one  raft  shall  be  suffered  to  pass 
through  any  arch,  or  between  the  piers  of  any  such  bridge, 
at  the  same  time^  it  shall  and  may  be  lawful  for  any  person 
or  persons  concerned  or  employed  in  the  building  or  repair- 
ing of  such  bridge,  or  any  person  or  persons  under  their  di- 
rection, to  seize  and  detain  such  timbefr,  trees,  logs,  deals,  or 
spars,  or  such  raft  or  rafts  in  the  ea^es  aforesaid,  until  the 

2n 


562  HIGHWAYS,  ice. 

said  penalty  shall  be  paid ;  for  which  purpose  an  application 
shall  forthwith  be  made  to  some  one  of  bis  Majesty's  jnsti* 
ces  of  the  peace  for  the  county  or  stewartry  where  such  de- 
tention shall  take  place,  who  shall  thereupon  direct  such 
timber,  trees,  logs,  deals,  or  spars,  to  be  restored  to  the  own- 
er or  owners  thereof  within  fourteen  days,  unless  such  jus- 
tice shall  deem  the  said  penalty  to  have  been  incurred ;  and 
if  such  penalty  shall  not  be  paid  within  the  space  of  fourteen 
days  after  such  detention,  it  shall  be  lawful  for  such  person 
or  persons  to  apply  to  any  justice  of  the  peace  of  the  county 
or  stewartry  where  such  detention  shall  take  place,  who  shall 
issue  hrs  warrant  to  appraise  and  sell  such  timber,  trees,  logs, 
deals,  or  spars,  or  such  raft  or  rafts  so  seized  and  detained 
in  the  cases  aforesaid,  by  public  auction  at  the  place  where 
such  timber,  trees,  logs,  deals,  or  spars,  or  such  raft  or  rafts, 
in  the  cases  aforesaid,  shall  have  been  detained,  rendering 
the  overplus  of  the  price,  if  any,  upon  demand,  to  the  owner 
or  owners  thereof,  after  deducting  the  said  penalty  and  the 
reasonable  charges  attending  such  detention  and  distress  and 
sale. 

III.  And  be  it  further  enacted.  That  if  any  person 
or  persons  shall  hinder,  obstruct  or  prevent  any  person 
or  persons  from  seizing  or  detaining  any  such  timber, 
trees,  logs,  deals,  or  spars,  or  any  such  raft  or  rafts,  in  the 
cases  aforesaid,  every  such  person  or  persons,  upon  being 
lawfully  convicted  thereof,  shall  forfeit  a  sum  not  exceeding 
ten  pounds  sterling  to  the  use  of  the  person  or  persons  su- 
ing for  the  same,  to  be  recovered  by  a  summary  applica- 
tion to  any  justice  of  the  peace  of  the  county  or  stewartry 
where  the  oiFence  shall  be.  cwimitted,  or  where  the  offisnder 
shall  be  or  reside,  and  to  be  levied  by  distress  and  sale  of 
the  offender's  goods  and  effects  by  warrant  under  the  hand 
of  any  such  j  ustice ;  and  if  suflScient  distress  cannot  be  found, 
and  the  said  petialty  shall  not  be  forthwith  paid^  it  shall  and 
may  be  lawful  for  any  such  justice  to  commit  the  offender 
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or  offenders  to  the  cbmnion  gaol,  there  to  remaiu  For  any 
time  not  exceeding  three  calendar  months,  unless  the  said 
penalty  with  reasonable  charges  shall  be  sooner  paid. 

IV*  And  be  it  enacted.  That  where  any  damage  whatever 
shall  be  occasioned  to  any  bridge  whatever  in  Scotland  by 
the  floating  or  resting  of  timber  as  aforesaid,  it  shall  and 
may  be  lawful  for  the  procurator-fiscal  for  the  county  or 
stewartry  wherein  such  bridge  shall  be  situated,  to  sue  for 
and  recover  the  amount  of  such  damage,  by  all  lawful 
ways  and  means  whatsoever,  to  the  use  of  the  person  or 
persons  by  whom  such  damage  shall  have  been  suffered^ 
or  for  the  purpose  of  replacing  the  amount  of  the  sum  or  sums 
of  money  expended  in  repairing  such  damage ;  and  in  every 
case  where  damages  shall  be  recovered,  there  shall  be  award* 
ed  to  such  procurator-fiscal  double  costs  of  suit  or  expenses 
of  process. 


TURNPIKE  ROADS. 


Before  the  statute  4,  of  Geo.  IV.  cap.  49»  was  pass- 
ed, the  various  statutes  above  detailed  applied  equally 
to  turnpike  and  other  roads.  That  statute,  however, 
repeals  the  acts  1669»  cap.  16, — I67O,  cap.  9f — 1686, 
cap.  8, — 5*  of  Geo.  I.  cap.  80,— p-ll.  Of  Geo.  III.  cap. 
5St — and  12.  of  Geo.  III.  cap.  45,  in  so  far  as  r^ards 
turnpike  roads,  and  introduces  general  regulations  for 
all  the  turnpike  roads  throughout  Scotland.  It  does 
not  however,  affect  £he  enactments  47*  of  Geo.  III. 
sess.  1.  c.  11.  relative  to  certain  roads  in  the  county 
of  Fife,— 43.  of  Geo.  III.  cap.  80,  and  59.  of  Geo.  III. 

cap.  135,  relative  to  certain  roads  and  bridges  in  the 
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Highlands ;  nor  the  local  act  56.  of  Geo.  III.  cap.  8d| 
relative  to  the  road  from  Glasgow  to  Carlisle.  The 
following  is  a  summary  of  the  several  sections  of  this 
statute. 

IV.'— Vni.  Trustees  must  take  the  oath  under  a  penal^ 
of  L.20. 

IX.  Two  trustees,  or  the  clerk  of  the  trustees,  may  call 
meetings. 

X. — Xin.  Trustees,  at  a  general  meeting,  may  name 
committees,  clerks,  collectors,  and  treasurers.  Treasurers 
must  give  security  before  entering  on  their  office.  The  trea- 
surer and  clerk  must  act  separately,  under  the  penalty  of 
L.60. 

XIV. — XVI.  The  accounts  to  be  kept  in  a  book,  wkich 
shall  be  freely  open  to  the  inspection  of  trustees,  and  to 
others,  on  paying  five  shillings  to  the  clerk. 

XVII.  The  officers  must  render  an  account  of  disburse- 
ments :  failing  to  do  so,  they  may  be  imprisoned  for  a  period 
not  exceeding  six  months. 

XVIIL  The  accounts  to  be  audited  annually. 

XIX.  Persons  holding  office  under  the  trustees  shall  not 
sell  wine,  &c.  except  in  the  special  case  mentioned  in  this 
act 

XX. — XXVI.  Trustees  may  borrow  money :  they  are 
not  personally  liable :  they  may  borrow  from  heirs  of  entail : 
they  shall  not  give  more  than  10  per  omL  on  any  sum  to  be 
borrowed  by  annuity,  nor  grant  any  annuity  on  ady  life  un- 
der  50. 

XXVII. — LV.  Relate  to  the  exaction  of  toll,  and  the  re- 
gulations for  all  carts  and  carriages  on  the  turnpike  roads. 

LVI. — Lh^.  The  trustees  empowered  to  widen  all  tbm- 
pike  roads  to  20  feet,  without  any  compensation ;  or  to  ex- 
tend them  to  40  feet  on  making  compensation.  If  the  proprie- 
tors of  lands  or  houses,  required  for  this  purpose^  refuse  to 
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treat  with  the  trustees,  the  value  of  the  property  is  to  be 
ascertained  by  a  jury  summoned  by  the  sheriff. 

LXL-**LXV,-— Relate  to  the  manner  of  acquiring  proper- 
ty, and  substituting  a  new  for  an  old  road. 

LXVL— ^LXXI.  Relate  to  the  application  of  the  compen- 
sation money. 

LXXII.— LXXIIL  Trustees  may  carry  roads  through 
ministeiB'  glebes,  on  making  addition  to  such  glebes  for  the 
ground  so  taken. 

LXXiV. — ^LXXVIL  Regulations  for  the  trustees  in  the 
formation  of  roads. 

IaXXIX.— LXXXVIL  Rules  as  to  foot-paths,  ditches, 
and  drains  on  the  road*«ide. 

LXXXVIIL— <XGVII.  Direction  posts  and  mile-stones 
to  be  erected.  Rules  for  prohibiting  all  nuisances,  and  pas- 
turing animals. 

XCVIIL  Trustees  shall  erect  parapets  on  the  sides  of 
bridges,  &c. 

XCIX.  Where  the  o&nder  cannot  be  discovered,  the  pa- 
rishes shall  pay  the  damage  occasioned  by  accidents  owing 
to  the  want  of  proper  parapets. 

C.  There  shall  be  no  wind-mill,  water-mill,  lime-kiln,  or 
skimier's  washing  pond  within  100  yards  of  the  road. 

CI. — cm.  The  owner's  name  shall  be  painted  on  each 
cart.  One  carter  may  drive  two  carts.  No  child  under 
thirteen  years  of  age  shall  drive  a  cart  on  a  turnpike. 

The  remaining  thirteen  sections  of  the  act  relate  to  the 
manner  of  recovering  the  penalties. 

This  statute  has  been  very  distinctly  commented  on 
by  Mr  Tait,  in  his  summary  of  the  duties  of  justices 
of  the  peace,  under  the  title  "  Highways."  For  this 
reason,  the  above  outline  seems  sufficient. 

Etskine,  I.  4.  14. — ^Taif  s  Justice  of  Peace,  p.  194. 
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DECISIONS. 

Inhabitants  of  Sneddon  v.  Magistrates  oF  Paisley,  27.  Feb. 
1759.— Justices  of  Peace  of  Fife  v.  Magistrates  of  King- 
horn,  14.  June  1762— Justices  of  Mid-Lotbian  and  Fife 
V.  Galloway  and  others,  1.  Aug.  1775. --Wood  v.  Jus- 
tices of  Peace  of  Berwick,  SI.  July  1761. — Oswald  and 

Waddell  v.  Lawrie  and  odiers,  17.  Feb.  1827 Justices 

of  Peace  of  Clackmannan  v.  Magistrates  of  Stirling,  5. 
Dec.  1772. — Town  of  Burntisland  v.  Bruce^  17.  June 
1742,  Elcbies.— Tenants  of  Libberton  v.  Justices  of  Peace 
of  Mid-Lothian,  21.  July  1724. — Turner  v.  Duke  of  Rox- 
burgh, 14.  June  1749. — Napier  v.  Robison,  7.  Aug.  1782. 
— Urie  V.  Stewart,  25.  June  1747. — Walker  and  Herd  r. 
Thomsons,  17.  Dec.  1760.— ^Hamilton  v.  Inhabitants  of 
Kirkaldy,  24.  July  1750,  Mor.  1S159.— Trustees  of  Perth 
and  Queensferry  Turnpike  v.  Magistrates  of  Perth,  1. 
Feb.  1757,  affirmed  on  appeal,  10.  April  1767,  Mor. 
18166. — Trustees  of  Glasgow  Turnpike  r.  Inhabitants  of 
Paisley,  11.  Jan.  1768,  ib.  18170.— Mackay,  &c.  27.  Nov. 
1807,  ib.  Appendix,  No.  2.  voce  *'  AppnntkeJ* — Earl  of 
£glinton  v.  Justices  of  Ayr,  7.  March  1775. — Justices  of 
Peace,  &c.  of  Berwick  v.  Tenants  of  Cockbnmspatb  and 
Coldingham,  4.  Jan.  1757. 


STARR  OR  BENT. 

Notice  may  here  be  taken  of  the  statute  169^,  cap. 
30,  being  an  act  for  preservation  of  meadows,.  lands  and 
pasturage  lying  adjacent  to  sand-hills,  which  is  in  the 
following  terms : 

Our  Sovereign  Lord  considering  that  many  lands,  mea- 
dows, and  pasturages  lying  on  the  sea»GoaatS|  have  been  min- 
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ed  and  overspread  in  many  places  of  this  kingdom  by  sand 
driven  from  adjacent  sand-hills,  the  which  has  been  mainly 
occasioned  by  the  polling  up  by  the  root  of  bent,  juniper  and 
broom  bushes,  which  did  loose  and  break  the  surface  and 
scroof  of  the  said  hills ;  and  particularly  considering*  that 
the  barony  of  Cowbin,  and  house  and  yards  thereof  lying 
within  the  sheriflRlom  of  Elgin,  is  quite  ruined  and  over- 
spread with  sand,  the  which  was  occasioned  by  the  foresaid 
bad  practice  of  pulling  the  bent  and  juniper:  Therefore  his 
Majesty;  with  advice  and  consent  of  the  Estates  of  Parlia- 
ment, for  preventing  of  the  like  prejudices  in  time  coming, 
does  strictly  prohibit  and  discharge  the  pulling  of  bent, 
broom,  or  juniper  off  sand-hills  for  hereafter,  either  by  the 
proprietors  themselves,  or  any  other  whatsomever,  the  same 
being  the  natural  fences  of  the  adjacent  countries  to  the  said 
hills;  certifying  such  as  shall  contraveen  this  act,  they  shall 
not  only  be  liable  to  the  damages  that  shall  therethrough 
ensue,  but  shall  likewise  be  liable  in  the  sura  of  ten  )K)und8 
of  penalty,  the  one-half  thereof  to  belong  to  the  informer, 
and  the  other  half  to  the  judge  within  whose  jurisdiction  the 
said  contravention  shall  be  committed. 

This  act  was  amended  by  the  statute  15.  of  Geo.  II. 
cap.  33,  passed  "  to  revive  several  acts  for  the  punish- 
"  ment  of  persons  destroying  turnpikes  or  locks,  and 
"  for  other  purposes  therein  mentioned,  and  for  the 
*'  more  effectual  preventing  the  cutting  of  starr  or  bent/' 
Of  this  latter  statute,  §  9-  is  in  the  following  terms : 

*^  And  whereas,  by  an  act  made  in  Scotland  in  the  year 
^'  1695,  entituled,  An  act  for  preservation  of  meadows,  &c. 
<*  lying  adjacent  to  sand-hills,  the  pulling  of  bent  is  prohi- 
**  bited  and  restrained  under  the  penalties  mentioned  in  the 
<<  said  act;  arid  whereas  the  said  act  hath  by  experience  been 
"  found  ineffectual  for  answering  the  purposes  thereby  in- 
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*^  tended  :**  Be  it  therefore  enacled.  That  if  aoj  bent  shall 
be  pulled  or  cat  Crom  any  sand-hills  in  Scotland^  either  bj 
the  lord  pr  ow0er  thereof  or  by  any  other  person  or  per- 
sons whatsoever,  such  person  or  persons  being  convicted 
thereof  shall  be  subject  and  liable  to  the  like  penalties  and 
forfeitures,  to  be  disposed  of  in  such  manner  as  in  and  by 
the  said  act  is  particularly  mentioned  and  expressed ;  and 
if  any  bent*  &c.  shall  be  found  in  the  custody  or  possession 
of  wy  person  or  persons,  within  eight  miles  of  any  sand-hills 
in  Scotland,  such  person  or  persons,  being  convicted  there- 
or,  shall  be  deemed,  adjudged,  and  taken  to  be  the  puUer  or 
cutter  of  bent  from  such  sand-hills,  and  shall  be  sulgect  and 
liable  as  a  puller  of  bent  to  the  like  penalties  and  foipfeitnres, 
to  be  disposed  of  in  such  inanner  as  in  and  by  the  said  act 
is  particularly  mentioned  and  expressed 
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To  regulate  the  proceedings  of  certain  public  com- 
panies,— ^to  give  legal  efficacy  to  these  proceedings^ — 
and  to  point  out  to  the  rest  of  the  community  how  these 
incorporated  societies  may  sue  and  be  sued  in  a  court 
of  law,  three  statutes  have  been  passed. 

The  statute  7*  of  Geo.  III.  cap.  48,  *'  for  regulal' 
'<  ing  the  proceedings  of  certain  public  companies  and 
<*  corporations  carrying  on  trade  or  dealings  with  joint 
**  stocks,  in  respect  to  the  declaring  of  dividends  ;  and 
*^  for  further  regulating  the  qualification  of  members 
<^  for  voting  in  their  respective  general  courts,"  is  in 
these  terms : 


INCORPORATIONS.  M» 

^  Wberatty  by  virtue  of  divers  acts^oF  nurK«Deiit»  and  of 
^*  royal  chartera  foadad  ih^rrapoD)  certain  public  oom- 
**  panics  or  corporations  bave  been  instituted  for  the  purpose 
«<  of  carrying  on  particular  trades  or  dealings  vith  joint 
*<  stocks ;  and  the  manageoieiit  of  t6e  affiurs  of  such  com- 
panies baa  tieea  Tested  in  their  general  courts,  composed 
of  the  members  at  large  of  such  companies  respectively ;  in 
<*  which  general  courts  every  member  of  eadi  respecdve  com* 
<*  pany,  possessed  of  such  share  in  the  stock  of  the  company 
^*  as  in  and  by  the  said  acts  of  Parliament  and  charters  b 
*<  limited  with  regard  to  eadi  of  the  aaid  companies  respec- 
*f  tivdy,  is  qualified  and  entitled  to  give  a  vote  or  votes : 
*(  And  whereas  of  late  yeait  a  most  unfair  and  mischievoua 
**  practice  has  been  introduced  of  splitting  large  quantities 
**  of  stock»  and  making  separate  and  teuqxNrary  conveyances 
<«  of  the  parts  thereof^  for  the  purpose  of  multiplying  or  m»- 
**  king  occasional  votes  immediately  before  the  time  of  de- 
**  daring  a  dividendi  of  choosing  directors,  or  of  deciding 
^  any  other  important  question ;  which  practice  is  subver- 
«  sive  of  every  principle  upon  which  the  establbbment  of 
*<  such  general  courts  is  founded,  and,  if  suffisred  to  become 
**  general,  would  leave  the  permanent  interest  of  such  com- 
*<  psynies  liable  at  all  times  to  be  sacrificed  to  the  partial  and 
*<  interested  views  of  a  few,  and  those  perhaps  temporary 
^  prc^rietors :''  Be  it  therefore  enacted,  That  from  and  af- 
ter the  1st  day  of  Avgust  176T,  no  member  of  any  of  the  said 
puUic  cou^pauies  or  corporations,  instituted  for  the  purpose 
eftu'esaid,  shall  be  deemed  qualified  to  vote,  or  be  admitted 
to  give  any  vote  or  votes,  ia  any  general  court  of  any  such 
company,  in  respect  ef  any  stock  transferred  to  him,  her,  or 
them,  after  the  said  lat  day  of  August  1767,  until  he,  she,  or 
they  shall  have  been  possessed  of  such  stock  six  calendar 
months ;  unless  such  slock  shall  have  been  acquired  or  shall 
have  come  by  bequest,  or  by  marriage^  or  by  succession  to 
:an  ipleslate^s  estate,  or  by  the  custom  of  the  city  of  London, 
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ship  existing  in  Seochmdat  the  time  of  pausing  this  act  shdl 
be  held  to  be  legal  frooi  and  after  the  passing  tliereoT,  and 
shall  be  recognised  as  such  in  all  courts  of  law  or  equity 
(throughout  hu  Majestj^a  dominioos,)  and  in  all  transactions 
hn  which  they  have  been  engaged  antecedent  to  the  passing 
of  this  act,  or  subsequent  thereto. 

III.  And  be  it  further  enacted,  That  this  act  shall  endure 
for  twelve  months  from  the  passing  thereof 

IV.  Providing  always,  and  be  it  enacted,  That  nothing 
herein  contained  shall  in  any  way  afiifict  any  question  which 
may  be  in  dependence  bcfote  any  court  of  law  in  the  pasauig 
of  this  act,  but  such  question  sbril  be  dealt  with  in  all  respects 
in  the  swm  manner  as  if  this  act  had  not  been  passed. 

And  the  act  7-  of  Geo.  IV.  cap.  67>  "  to  regulate 
**  the  mode  in  which  certain  societies  or  copartnerships 
*^  for  banking  in  Scotland  may  sue  and  be  sued,**  is  in 
these  terms : 

^<  I.  Whereas  the  practice  has  prevailed  in  Scotland  of 
**  instituting  societies  possessing  joint  stocks,  die  shares  of 
<<  which  are  either  conditionally  or  unconditionally  transfer* 
*^  able,  for  the  purpose  of  carrying  on  the  business  of  bank* 
**  ing ;  and  it  is  expedient  that  such  society  or  copartner- 
<<  ship  should  be  enabled  to  sue  and  be  sued  in  the  name  of 
**  its  manager,  cashier  or  other  principal  officer  ;^  Be  it  there- 
fore enacted.  That  it  shall  and  may  be  lawful  for  every  such 
joint-stock  society  or  copartnership,  already  establbhed,  or 
that  may  hereafter  be  established  in  Scotland  for  the  pur- 
poses  of  banking,  to  sue  and  be  sued  in  the  name  of  the 
manager,  cashier  or  other  principal  officer  of  such  socie^ 
or  copartnership,  provided  that  such  joint-stock  society  or 
copartnership  shall  observe  the  regulations  prescribed  by 

this  act 

II.  And  be  it  further  enacted.  That  every  such  joint-stock 

society  or  copartnership  already  formed,  shall,  between  flie 

twenty-fifth  day  of  May  and  the  twenty-^fth  day  of  July  in 
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this  and  6aoh  micceeding  year,  and  CFery  such  jointrstock 
society  or  copartnenhip  hereafter  la  be  formed  shall,  b^ 
fore  such  jomt-stock  society  or  copartnership  shall  begin 
to  carry  on  businessi  and  thereafter  in  eadi  succeeding  year, 
between  the  said  twenty^fiftb  day  of  May  and  the  twenty*- 
fifth  day  of  July,  caase  an  aoooont  or  return  to  be  made  out 
according  to  the  form  contained  in  the  schedole  mariLed  (A) 
to  this  act  annexed,  wherein  shall  be  set  forth  the  troe  namesi 
title  or  firm  of  such  intended  or  existing  society  or  copart^ 
nership,  and  also  the  names  and  places  erf*  abode  of  all  the 
members  of  such  socie^,  or  of  all  the  partners  concerned  or 
engaged  in  such  copartnership,  as  the  same  respectively 
shall  appear  on  the  books  of  such  society  or  copartnership! 
and  the  name  or  firm  of  every  bank  or  banks  established  or 
to  be  established  by  such  society  or  copartnership,  and  also 
the  name  apd  place  of  abode  of  the  manager,  cashier  or 
other  principal  officer  in  the  name  of  whom  such  society  or 
copartnership  shall  sue  and  be  sued,  as  herein*after  provid** 
ed,  and  also  the  name  of  every  town  and  place  where  any  of 
the  bills  or  notes  of  such  society  or  copartnership  shall  be 
issued  by  any  such  society  or  copartnership,  or  by  their  agent 
or  agents ;  and  every  such  account  or  return  shall  be  de* 
livered  to  the  head  collector  of  stamp«duties  at  the  Stamp*of- 
fice  in  Edinburgh,  who  shall  cause  the  same  to  be  filed  and 
kept  in  the  Stamp-office  there,  and  an  entry  and  registry 
thereof  to  be  made  in  a  book  or  books  to  be  there  kept  for 
that  purpose^  and  which  book  or  books  any  person  or  per- 
sons shall  from  time  to  time  have  liberty  to  search  and  in- 
spect, on  payment  of  the  sum  of  one  shilling  for  every 
search. 

III.  And  be  it  further  enacted.  That  such  account  or  rt^ 
turn  shall  be  made  out  by  the  officer  named  as  aforesaid, 
and  shall  be  verified  by  the  oath  of  such  officer  taken  before 
any  justice  of  the  peace^  and  which  oath  any  justice  of  the 
peace  is  hereby  authorised  and  empowered  to  administer; 
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and  that  such  account  or  return  shall,  between  the  twenty- 
fifth  day  of  May  and  the  twenty-fifth  day  of  July  in  every 
year,  be  in  like  nuuiner  delivered  by  such  officer  as  aforesaid 
to  the  said  collector,  to  be  filed  and  kept  in  the  manner* 
and  for  the  purposes  as  herein^before  mentioned. 

IV.  And  be  it  further  enacted,  That  a  copy  of  any  such 
account  or  return,  so  filed  or  kept  and  r^rfstered  at  the  Stamp* 
office  as  by  this  act  is  directed,  and  which  copy  shall  be  cer* 
tified  to  be  a  true  copy,  under  the  hand  of  the  said  collector, 
or  of  the  comptroller  of  the  stamp-duties  at  Edinburgh, 
shall  in  all  proceedings,  civil  or  criminal,  and  in  all  cases 
whatsoever,  be  received  in  evidence  as  proof  of  the  appoint- 
ment and  authority  of  the  officer  named  in  such  account  or 
return,  and  also  of  the  fiict  that  all  persons  named  therein 
as  members  of  such  society  or  copartnership  were  members 
thereof  at  the  date  of  such  account  or  return. 

V.  And  be  it  further  enacted.  That  the  said  collector  or 
comptroller  for  the  time  being  shall,  and  he  is  hereby  re- 
quired, upon  application  made  to  him  by  any  person  or  per- 
sons requiring  a  copy  certified  according  to  this  act,  of  any 
such  accounts  or  return  as  aforesaid,  in  order  that  the  same 
may  be  produced  in  evidence,  or  for  any  other  purpose,  to  de- 
liver to  the  person  or  persons  so  applying  for  the  same  such 
certified  copy,  he,  she  or  they  paying  for  the  same  the  sura 
of  ten  shillings  and  no  more. 

VI.  Provided  also  and  be  it  further  enacted^  That  the  ma- 
nager or  other  officer  of  every  such  society  or  copartnership 
shall,  and  he  is  hereby  required,  from  to  time,  as  ofl^n  as 
occasion  shall  render  it  necessary,  make  out  upon  oath,  in 
manner  herein-before  directed,  and  cause  to  be  delivered  to 
the  said  collector  as  aforesaid,  a  further  account  or  return, 
according  to  the  form  contained  in  the  schedule  marked  (B.) 
to  this  act  annexed,  of  the  name  of  any  person  who  shall  have 
been  nominated  or  appointed  a  new  or  additional  officer  of 
such  society  or  copartnership,  in  whose  name  the  same  shall 
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sue  and  be  sued,  and  also  of  the  name  or  names  of  any  per- 
son or  persons  who  shall  hare  ceased  to  be  members  of  such 
society  or  copartnership,  and  also  of  the  name  or  names  of 
any  person  or  persons  who  shall  have  become  a  member  or 
members  of  such  society  or  copartnership,  either  in  addition 
to  or  in  the  place  or  stead  of  any  former  member  or  members 
thereof,  and  of  the  name  or  names  of  any  new  or  additional 
town  or  towns,  place  or  places,  where  such  bills  or  notes  are 
or  are  intended  to  be  issued,  and  where  the  same  are  to  be 
made  payable ;  and  such  further  accounts  or  returns  shall, 
from  time  to  time,  be  filed  and  kept,  and  entered  and  regis- 
tered at  the  Stamp-oflBce  in  Edinburgh,  in  like  manner  as  is 
herein*before  required  with  respect  to  the  original  or  annual 
account  or  return  herein-before  directed  to  be  made. 

VII.  And  be  it  further  enacted,  That  all  actions  and  suits, 
and  also  all  petitions  to  found  any  sequestration  in  Scotland, 
or  commission  of  bankruptcy  in  England,  against  any  person 
or  persons  who  may  be  at  any  time  indebted  to  any  such  co- 
partnership carrying  on  business  under  the  provisions  of  this 
act,  and  all  proceedings  at  law  or  in  equity  under  any  seques- 
tration or  commission  of  bankruptcy,  and  all  other  proceed- 
ings at  law  or  in  equity  to  be  commenced  or  instituted  for  Or 
on  behalf  of  any  such  copartnership,  against  any  person  or 
persons,  bodies  politic  or  corporate,  or  others,  whether  mem- 
bers of  such  copartnership  or  otherwise,  for  recovering  any 
debts,  or  enforcing  any  claims  or  demands  due  to  such  co- 
partnership, or  for  any  other  matter  relating  to  the  concerns 
of  such  copartnership,  shall  and  lawfully  may,  from  and  after 
the  passing  of  this  act,  be  commenced  or  instituted  and  pro- 
secuted in  the  name  of  the  officer  named  as  aforesaid,  for  the 
time  being,  of  such  copartnership,  as  the  nominal  pursuer, 
plaintiff  or  petitioner,  for  and  on  behalf  of  such  copartner- 
ship ;  and  that  all  actions  or  suits,  and  proceedings  at  law 
or  in  equity,  to  be  commenced  or  instituted  by  any  person 
or  persons,  bodies  politic  or  corporate^  or  others,  whether 
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members  of  such  oc^rtnershqi  or  otherwiae^  i^inst  aoeb 
copartnership^  shall  and  lawfully  may  be  commenced,  insti- 
tuted and  prosecuted  against  the  officer  named  as  aforesaid, 
for  the  time  being,  of  such  copartnership,  as  the  nominal  de- 
fender or  defendant  for  and  onbehalf  of  such  copartnership; 
and  that  all  indictments,  informations,  and  prosecutions  by 
or  on  behalf  of  such  copartnership,  for  any  stealing  or  em- 
bezzlement of  any  money,  goods,  effects,  bills,  notes,  secu- 
rities, or  other  property  of  or  belonging  to  such  copiutner- 
shipi  or  for  any  fraud,  forgery,  crime,  or  oSeDce  committed 
against,  or  with  intent  to  injure  or  defraud  such  copartner- 
ship, may  be  had,  preferred  and  carried  aa  in  the  name  of 
the  officer  named  aa  aforesaid,  for  the  time  being  of  such  co- 
partnership ;  and  that  in  all  indictments  and  informations 
to  be  had  or  preferred  by  or  on  behalf  of  such  copartnership 
against  any  person  or  persons  whomsoever,  it  shall  be  law- 
ful and  sufficient  to  state  the  money,  goodsi  effects,  bills, 
notes,  securities,  or  other  property  of  such  copartnership  to 
be  the  money,  goods,  effects,  bills,  notes,  securities,  or  other 
property  of  the  officer  named  as  aforesaid^  for  the  time  be- 
ing, of  such  copartnership;  and  that  any  forgery^  fraud,  crime, 
or  other  offimce  committed  against,  or  with  intent  to  injure 
or  defraud  any  such  copartnership^  shall  and  lawfuUy  may 
in  such  indictment  or  indictments,  notwithstanding  as  afore- 
said, be  laid  or  stated  to  have  been  committed  against,  or 
with  intent  to  injure  or  defraud  the  officer  named  as  afore* 
said)  for  the  time  being,  of  such  oc^artnership ;  and  any  o& 
fender  or  offenders  may  thereupon  be  lawfoUy  convicted  for 
any  such  forg^y,  frauds  crime,  or  oflEence ;  akid  that  in  all 
other  allegations,  indictments,  informations,  or  other  pro- 
ceedings of  any  kind  whatsoever,  in  which  it  otherwise  might 
or  would  have  been  necessary  to  state  the  names  of  the  per- 
sons composing  sudh  copartnership,  it  shall  and  may  be  law- 
ful and  sufficient  to  state  the  name  of  the  officer  named  as 
aforesaid,  for  the  time  beings  of  such  copartnership ;  and  the 
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death,  resignation,  removal,  or  any  act  of  such  officer  shall 
not  abate  or  prejudice  any  such  action,.suit,  indictment,  in- 
formation, prosecution,  or  other  proceeding  commenced 
against,  or  by  or  on  l>ehalf  of  such  copartnership,  but  the 
same  may  be  continued,  prosecuted  and  carried  on  in  the 
name  of  any  other  manager,  cashier,  or  other  principal  offi- 
cer of  such  copartnership  for  the  time  being, 

VIII.  And  be  it  further  enacted.  That  no  person  or  per- 
sons, or  body  or  bodies  politic  or  corporate,  having  or  claim- 
ing to  have  any  demand  upon  or  against  any  such  society  or 
copartnership,  shall  bring  more  than  one  action  or  suit,  in 
case  the  merits  shall  have  been  tried  in  such  action  or  suit, 
in  respect  of  such  demand ;  and  the  proceedings  in  any  ac- 
tion or  suit  by  or  against  the  officer  named  as  aforesaid,  for 
the  time  bemg,  of  any  such  copartnership,  may  be  pleaded 
in  bar  of  any  other  action  or  actions,  suit  or  suits,  for  the 
«ame  demand,  by  or  against  such  copartnership. 

IX.  And  be  it  further  enacted.  That  all  or  every  decree  or  . 
decrees,  order  or  orders,  interlocutor  or  interlocutors,  made 
or  pronounced  in  any  suit  or  proceeding  in  any  court  of  law 
or  equity  against  the  officer  named,  as  aforesaid,  of  any  such 
copartnership,  carrying  on  business  under  the  provisions  of 
this  act,  shall  have  the  like  effect  and  operation  upon  and 
against  the  property  and  funds  of  such  copartnership,  and 
upon  and  against  the  persons  and  property  of  every  or  any 
member  or  members  thereof,  as  if  every  or  any  such  members 
of  such  copartnership  were  parties  before  the  court  to  and 
in  any  such  suit  or  proceeding ;  and  such  order,  interlocu- 
tor, and  decree,  shall  be  enforced  against  every  or  any  mem- 
ber of  such  copartnership,  in  like  manner  as  if  every  such 
member  of  such  copartnership  was  a  party  before  such  court 
to  and  in  such  suit  or  proceeding. 

X.  And  be  it  further  enacted.  That  all  and  every  judg 
ment  and  judgments,  decree  or  decrees  in  any  action,  suit 
or  proceedings  in  law  or  equity  against  the  officer  named,  as 
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aforesaid,  of  any  stich  copartnersiiip,  shall  have  the  Uke  ef- 
fect and  operation  upon  and  against  the  property  of  sndi 
copartnership,  md  upon  and  against  the  property  of  every 
such  member  thereof  as  afforesaid,  as  if  such  judgment  0t 
jadgments  had  been  recovered  or  obtained  against  such  co- 
partnership ;  and  that  the  bankrnptey,  inaolveacy,  or  stt^ 
ping  payment  of  such  officer  for  the  time  bemg  of  such  co- 
partnership, in  his  indtvidnai  character  or  capacity,  shall  not 
be,  nor  be  construed  to  be  the  bankraptcy,  insc^vency,  or 
stopping  payment  of  such  copartnership;  and  that  such  co- 
partnership, and  every  fnember  thereof,  and  the  capitai  stock 
and  effects  of  such  copartnership,  and  the  effects  of  every 
member  of  such  copartnership,  shall,  in  all  cases,  notwith- 
standing the  bankruptcy,  insolvency,  or  slopping  payment 
of  any  such  officer,  be  attaciied  Md  attachable,  end  be  in  ell 
respects  liable  to  the  lawful  chums  and  demends  of  the  cre- 
ditor and  creditors  of  such  copartnership,  or  of  any  member 
or  members  thereof,  as  if  no  s«di  bankniptcy,  insolvency, 
oi*  stopping  payment  of  such  officer  had  happened  or  taken 
place. 

XL  Provided  always,  and  be  ft  further  enacted^  That 
such  officer  in  whose  name  any  such  suit  or  action  shall  have 
been  commenced,  pposecated,  or  defimded,  and  every  per- 
son or  persons  against  wbom  exeeadoo  upon  any  judgment 
obtained  or  entered  lap  as  aforesaid  in  any  eneh  action,  ehall 
l)e  issued  as  aforesaid,  shall  always  be  reimbarsed,  andfnlly 
indemnified  for  atl  loas,  damages,  costs,  and  charges  which 
such  officer  or  pereon  may  have  tnearred  by  eeaaon  of  such 
executipn,  out  of  the  ftinds  of  sneh  copartnership,  or  in  fail- 
'  tire  thereof,  from  the  fiinds  of  the  other  members  of  such  co- 
'  partnership,  as  in  the  ordinary  eases  of  oopartaership. 

XIL  Provided  always^  and  be  it  eaaded,  Hiat  nothing 
hereto  cootaiaed  «faall  in  any  way  alfeot  any  question  which 
IV  be  in  dependence  before  any  court  of  law  at  the  paasing 
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of  this  act ;  bat  such  questioa  shall  be  dealt  with  in  all 
spects  in  the  same  manner  as  if  this  act  had  not  been  passed. 

XIII.  Provided  always,  and  be  it  fiirdier  enacted,  That 
no  such  society  or  copartnership  shall  be  obliged  to  take  ont 
more  than  four  licenses  for  the  issnis^  of  axxy  promissory- 
notes  for  money  payable  to  the  bearer  on  demand,  allowed 
by  law  to  be  re-issned,  in  all,  for  any  number  of  towns  or 
places  in  Scotland ;  and  in  case  any  such  society  or  copart- 
fiership  shall  issue  such  promissory*notes  as  foresaid,  by 
themselves  or  their  agents,  at  more  than  four  different  towns 
or  places  in  Scotland,  then,  after  taking  out  three  distinct  li- 
censes for  three  of  such  towns  or  places,  such  society  or  co- 
partnership shall  be  entitled  to  have  all  the<»rest  of  such 
towns  or  places  included  in  a  fourth  license. 

XIV.  And  be  it  further  enacted.  That  if  any  such  society 
or  copartnership  carrying  on  the  business  of  bankers  under 
the  authority  of  this  act,  shall  issue  any  bills  or  notes^  or 
borrow,  or  owe,  or  take  up  any  money  cm  their  bills  or  notes, 
without  having  caused  such  account  or  return  as  aforesaid 
to  be  made  out  and  delivered  in  the  manner  and  form  di- 
rected by  this  act,  or  shall  neglect  or  omit  to  cause  such  ac- 
count or  return  to  be  renewed  yearly,  and  every  year,  be- 
tween the  days  or  times  herein-before  appointed  for  that  pur- 
pose, such  society  or  copartnership  so  offending  shall,  for 
each  and  every  week  they  shall  so  neglect  to  make  such  ac-  «• 
count  or  return,  forfeit  the  sum  of  five  hundred  pounds ; 
and  if  any  o£Bicer  of  such  society  or  copartnership  shall  make 
out  or  sign  any  false  account  or  return,  or  any  account  or 
return  which  shall  not  truly  set  forth  all  the  several  parti- 
culars by  this  act  required  to  be  contained  or  inserted  in 
such  account  or  return,  the  society  or  copartnership  to  which 
such  officer  so  offending  shall  belong  shall  for  every  such 
offisnce  forfeit  the  sum  of  five  hundred  pounds,  and  the  said 
officer  so  offending  shall  also  for  every;  sjuch  offi^nce  forfeit 
the  sum  ol  one  hundred  pounds ;  and  if  any  such  officer 
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making  out  or  signing  any  such  account  or  return  as  afore*- 
said  shall  knowingly  and  wilfully  make  a  false  oath  of  or 
concerning  any  of  the  matters  to  be  therein  specified  and 
set  forth,  every  such  oflBcer  so  offending,  and  being  thereof 
lawfully  convicted,  shall  be  subject  and  liable  to  such  pains 
and  penalties  as  by  any  law  now  in  force  persons  convicted 
bf  wilful  and  corrupt  perjury  are  subject  and  liable  to. 

XV.  And  be  it  further  enacted,  That  all  pecuniary  pe- 
nalties and  forfeitures  imposed  by  thif  act  shall  and- may  be 
sued  fbr  and  recovered  in  his  Majesty's  Court  of  Exchequ<!r 
at  Edinburgh,  in  the  same  manner  as  penalties  incurred  un- 
der any  act  or  acts  relating  to  stamp-duties  may  be  sued  for 
and  recovered  in  such  court 
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